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{•A  D  O  X,  the  author  of  the  Hljlory  »/Na„e,office,aha 
the  Exchequer^  in  his  notes  on  the  an-  appointment  of 
tient  dialogue  of  the  Exchequer^  which  ^^riff. 
is  added  at  the  end  of  that  hiftoryj  gives 
us  the  following  curious  account  of  the  name  and 
office  of  fherifF,  and  of  the  appointment  of  that  offi- 
cer !  His  words  are,  "  He  was  called  fherifF,  be- 
caufe  he  a£led  in  the  earl's  ftead ;  but  in  v/hat  fenfe, 
6r  in  what  rerpe<5l  he  acSted,  is  indeed  doubtful." 
The  learned  author  of  the  dialogue  here  fays,  "  That 
the  {herifF  fupplied  the  ftead  of  the  earl  in  thofe  pleas, 
of  which  the  earl,  by  reafon  of  his  dignity,  partook 
[with  the  King] ;  and  he  hints^  that  he  took  his  name 
af  Jher  iff  from  thence  ^  Many  of  the  latter  authors 
have  followed  his  opinion  ;  but  we  may  confider  the 
matter  again.  It  is  certainly  true,  that  the  fherifF 
did  hold  the  pleas  of  the  county  of  which  he  was 
fherifF;  but  did  he  he  hold  thofe  pleas  in  the  flead 
or  place  of  the  earl  ?  He  indifputably  held  them  in 
the  flead  of  the  King^  as  having  the  care  and  cuf- 
tody  of  the  county  intrufled  to  him  by  the  King 
himfelf.  For  in  England  the  fherifF  was  the  King's 
fervant,  not  the  earl's.  It  is  alfo  true,  that  the  third 
penny  of  the  pleas  of  the  county,  was  ufually  granted 
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to  the  earl  by  the  King,  upon  his  being  created  an 
earl  j  which  third  penny  was  called  creation  money. 
But  whether  the  earl  partakes  of  it  with  the  King, 
by  reafon  of  his  dignity  in  the  pleas  of  the  county, 
as  the  famous  author  here  fuppofes,  I  know  not ;  but 
one  inftance,  as  I  remember,  is  to  be  met  with  in 
the  antient  remembrances,  where  the  earl's  third 
penny  is  called  part  of  his  county.  That  inftance 
is  in  the  earl  of  St.  Patrick,  and  is  thus :  "  Wilt/hire  \ 
The  earl  of  St.  Patrick  accompts  for  thirty-eight 
pounds  and  nine  fhiilings  and  three  pence,  blank  of 
old  ferme:  twenty-two  pounds  and  Jixteen  (hillings 
and  feven  pence  to  the  earl  of  St.  Patrick  for  his  part 
of  the  county  by  tale ;  and  eighteen  pounds  blank  by 
Warin^  fon  of  Ceroid^  by  the  King,  out  of  refpeft 
this  year.  And  he  has  twenty-three  fliillings  and 
feven  pence  blank  furplufage.  And  the  fame  fherifF 
accompts  for  the  new  ferme :  in  the  treafury,  i^c, 
and  twenty-two  pounds  and  fixteen  (hillings  2^x\di  feven 
pence  by  the  King's  writ  to  the  earl  of  St.  Patrick.^ 
for  the  third  pennv  of  the  county.  Great  Roll^  3  H. 
2.  -^.3-  a.  What  follows  from  hence?  The 
earl  indeed  is  fo  far  faid  to  partake  with  the  King, 
as  he  has  one  part  of  the  fines  of  the  county ;  name- 
ly, a  third,  and  the  King  another  ^  namely,  two 
thirds.  He  partakes,  I  fay  ;  but  not  in  all  likeli- 
hood hy  reafon  of  his  dignity  :  for  it  is  clear,  that 
the  royal  bounty  bcilowed  the  third  penny  on  the 
earl,  and  therefore  is  fometimes  called  an  annual  fee 
of  the  county  ;  as  if  it  was  a  gift  from  the  Kmg's 
munificence.  Concerning  this,  fee  Mad.  hiji.  of  the 
Exch.  chap.  23,  fe^,  2.  13  Ed.  I.  and  the  petition 
of  Hugh  dcCourteney  to  Jfahel  hisfifter  ;  and  ibid.  26 
Ed.  J.  And  indeed,  as  the  third  penny  was  paid  to 
the  earl  by  the  hands  of  the  flierift,  there  is  no  reafon 
to  believe  he  was  his  fiibftitute.  It  ought  likewife 
to  be  remembered,  that  fome  times  the  fame  perfon 
was,  if  the  King  was  pleafed  to  have  it  (o,  both  earl 
and  (heriff  of  the  county.  For  example,  Richard, 
earl  of  Devonfmre^  was  the  King's  ftieriff  of  the  fame 
county,  in  iht  fecond  year  of  King  Henry  the  fecond, 
Richardy  the  eari,  accounts  for  the  ferme  of  Devon- 
c  .    ^  2  JJ^Jre, 
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Jhlre.  Great  Rol  2  Hen.  2.  RoL  lo.  As  St.  Pa- 
trick.,  earl  of  Salijhury.,  or  IViUJh'ir e .,  was  the  King's 
{herijfF,  or  fermer  of  Wiltflnre.,  in  the  fourth.,  and  al- 
fo  in  the  fifth  year  of  King  Henry  ih^  fecond.  The 
earl  of -S/.  P/2/r/V/^  accounts  for  the  ferme  oi  IVilt" 
Jhire^-—2LnA  twenty-two  pounds  2in6ftxteen  (hillings  and 
feven  pence  to  the  earl  of  St.  Patrick  for  the  third 
penny  of  t\}e  county.  Great  RoL  4  H.  2.  RoL  2.  a. 
The  earl  of  St.  Patrick  accounts  for  the  ferme  offFilt- 
Jhire^ — and  twenty-'two  pounds'  and  Jixteen  {hillings 
2ind /even  pence  to  the  earl  of  St.  Patrick  for  the  third 
penny  of  the  county.  Great  RcL  5  H,  2.  RoL  6 
^.  Geoffry^  fon  of  Peter  earl  bi  EJfex,  was  (herifFof 
EJfex  and  Hertford/hire^  and  enjoyed  the  third  penny 
of  the  former  of  the  two  counties,  in  the  fourth  and 
fifth  years  of  King  Richard  the  firfi.  Geoffry^  fon  of 
Peter  Richard  de  Herriet^  accounts  for  forty- five 
pounds  and  two  (hillings  and  fix  pence,  blank  of  the 
old  ferme  o^ EJfex  and  Hertfordfoire :  Fie  has  delivered 
it  into  the  treafury,  and  has  his  quietus ;  and  the 
fame  for  the  new  ferme ;  that  fum  in  the  treafury  j 
and  forty  pounds  and  ten  (hillings  and  ten  pence  by 
tale.)  to  Geofiry.,  fon  of  Peter.,  for  the  third  penny  of 
the  county ;  and  eighteen  pounds  and  nine  (hillings 
and  nine  pence,  to  the  (heriff  himfelf  in  the  town  of 
Hertford.,  for  the  cuftodv  of  the  caPJe  of  Hertford, 
he.  Great  RoL  4  Rich.  i.  R,cL  I.  a.  Great 
RoL  5  Rich.  RoL  I.  a.  m.  l.  tit.  EJfex  2ivA  Hert- 
ford/hire., word  for  word.  PVilUarn^  earl  of  SaUfbury, 
was  the  King's  (herifF  of  U^iltjhire^  in  the  eighth 
year  of  King  Richard  the  firji.  LVilliam,  earl  of 
Sal[i(bury'].,  Thomas.,  fon  of  William.,  accompts  for 
the  ferme  of  PFilt/hirs -,  that  fum  in  the  Treafury  on 
account  thereof,  ^c.     Great  RoL   8  Rich.    i.     RoL 

2.  a.  William  deWarreyi^  earl  of  ^S'wrry,  was  fheriff 
of  that  county,  in  the  ninth  year  of  King  Henry  the 
third.  William  Warren,  earl  of  Surry,  William  de 
Mara,  as  warden  of  it,  accounts  for  one  hundred 
znd  feventy  four  pounds  znd  feven  fnillings,  blank  for 
the  ferme  of  the   county.  Great  RoL   9  H.  3.     RoL 

3.  a.  m.  I.  Surry,  and  the  fame  the  tenth  year, 
IV'illiam  deWqrren,  earl  of  Surry,   IVi'liam  de  Mara^ 

£  ?        '  -       as 


'4  f  nttotJuSEion* 

as  warden  of  it,  accounts  for  one  hundred  Sindfeveniy 
four  pounds  zndfeven  (hillings  blank  for  the  ferme  of 

the  county.     Great  Rol.   lo  H.  3.  R .    m.   i. 

Surry.  Hubert  de  Burgh ^  earl  of  Kent^  was  (herilF 
of  that  county  the  eleventh  year  (and  other  years)  of 
King  Henry  the  third,  Hubert  de  Burgh ^  William 
Binto  as  warden  of  it,  accompts  for  that  fum  of  the 
ferme  of  the  county ; — and  fifty  pounds  of  the  third 
penny  of  the  county  by  the  King's  writ  to  Hubert  de 
Burghy  earl  oi  Kent,  Great  Rol.  11  If.  3.  Rol,  a, 
I.  tit.  Kent.  Edward^  the  King's  eldeft  fon,  (a  few 
years  afterwards  King  of  England)  was  flierifF  of  the 
counties  of  Buckingham  and  Bedford^  the  fifty -fecond 
and  fifty-third  years  of  King  Henry  the  third.  Ed- 
ward^  the  King's  eldeft  fon,  Bartholomew  le  Joevene^ 
his  under-ftieriff,  accounts  for  three  hundred  aud  fe^ 
'uenty-nine  pounds  and  nineteen  (hillings  and  ten  pence 
blank  on  account  thereof;  and  of  one  hundred  and 
eight  pounds  by  tale  oi  the  ferme  of  the  counties; 
and  for  [the  fame  fums]  of  the  fame  for  the  year 
paft.  Great  Rol.  53  i^.  3.  Buck.  ^  Bedf.  m.  i.  b. 
but  I  do  not  apprehend  we  are  to  fuppofe,  that  lord 
Edward  the  heir  apparent  (as  we  call  him)  of  the 
,  crown  of  England^  was  the  fubftitute  of  any  earl. 

Hither  alfo  may  the  iherifFs  in  fee,  or  hereditary 
ones,  be  referred,  upon  each  of  which  we  cannot 
dwell.  From  thefe,  and  the  like  inftances,  it  feems 
probable,  that  the  (herifF  was  the  King's,  hot  the 
earl's  deputy.  But  I  forbear  fpeaking  any  more  con- 
cerning the  earl  :  I  return  to  the  (heriff,  in  order  to 
fpeak  a  little  of  his  name  and  office. 

I  will  not  confider  what  explanations  the  glofTarlfts 
put  on  the  word  vicecomes^  (fiieriff)  j  the  reader  may 
confult  them,  if  he  pleafes,  at  his  leifure.  I  am  de- 
firous  of  adding  a  conje6ture  in  regard  to  this  mat- 
ter, which  no  one  of  my  countrymen  has  hitherto 
attempted  as  I  know  of;  but  it  muft  be  left  to  the 
reader's  judgment.  He  is  therefore  called  vicecomeSy 
{(herifF)  becaufe  vice  fungiiur  comitis ;  he  officiates  in 
the  (lead  of  the  earl,  that  is,  the  prince.  Firft,  we 
muft  obferve,  that  formerly  the  chief  governors  of 
certain  provinces  were  earls,  as  the  antient  and  pre- 

fent 


31tttt:ol3uafo!!.  5 

fcnt  Kings  of  England  -,  for  the  princes  of  Normandy^ 
and  of  many  other  provinces,  were  diftinguifhed  by 
the  title  of  earls,  and  then  of  dukes ;  as  may  be  feeii 
in  the  antient  hiftory  of  thofe  provinces.  They 
were  officers  of  antient  inftitution,  inverted  with 
great  power  by  thefe  earls,  to  defend  and  govern  par- 
ticular diftridls  of  their  country ;  who  becaufe  they 
reprefented  their  earl,  that  is,  their  prince,  each  in 
his  diftri(9:,  and  adled  in  his  ftead,  were  called  (herifFs 
from  thefe  earls.  The  writers  of  the  annals  of  Flan- 
ders  maintain  this  explanation  in  eloquent  terms; 
they  affirm,  that  the  antient  princes  of  Flanders  in- 
flituted  fome  hereditary  offices,  and  annexed  them  to 
fees  5  that  is,  fome  for  the  performance  of  the  fer- 
vices  hereunder  mentioned,  and  fome  for  the  admi- 
niftration  of  juftice  to  their  fubje6ts;  of  which  fort 
were  the  (herifFs,  who  were  fo  called,  becaufe  the 
earls  (or  princes)  granted  them  their  places  to  go- 
vern the  burghs  and  cities,  and  alfo  other  privileges 
and  powers,  fuch  as  the  addition  of  conftables  of 
caftles,  ^c,  I  refer  the  reader  to  Adrian  Barland^ 
and  others,  who  wrote  concerning  the  remarkable 
occurrences  of  Belgia.  The  Greeks  call  it  Burgh,  or 
Uv^yov,  a  furniftied  tower.  Indeed  the  princes  of 
Flanders  (before  they  took  the  name  of  Bur- 
gundy and  Aitftria)  formerly  inftitued  offices  an- 
nexed to  fees,  that  they  might  defcend  to  their  heirs. 
Some  were  appointed  to  reftore  every  one  to  his  right; 
here,'  amongft  others,  were  comprehended  the  fhe  - 
rifFs,  that  is,  thofe  to  whom  the  earls  granted  thelf 
places  in  the  government  of  burghs  and  citadels,  with 
the  addition  of  privileges  and  advantages :  whence 
alfo  they  were  called  governors  of  caftles.  Others, 
for  the  domeftick  accounts  and  revenues  of  the  prince; 
others,  for  military  employment.  This  was  the 
conftable's  duty.  HamyraUus  and  Marfcalciis  are  to 
the  fame  purpofe. 

Adrian  Barland,  and  others,  concerning  the  re- 
markable affairs  of  Belgia^  p.  yy,  fay.  It  was  fo, 
not  only  in  Flanders,  but  alfo  in  other  countries,  as 
in  Normandy,  ^c.  in  almoft  the  fame  manner ;  be-^ 
caufe  the  fneriff  a6led  in  the  flead  of  the  earl  or  thq 
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prince.  And,  that  the  defcription  of  the  (heriffj 
which  I  have  partly  above  referred  you  to,  and  part- 
ly quoted  from  Barlcitd^  exactly  agrees  with  the  an-* 
tient  office  of  the  {herilF,  as  it  was  after  the  Norman 
conqueft  ;  for  not  only  the  ciiftody  of  the  county, 
but  aifo  the  trouble  of  pronouncing  juftice,  and  de- 
fending the  King's  caftles,  was  entrufted  to  the  Anglo- 
^^^i-ijw  fherifF  by  the  King,  by  antient  cuftom ;  as  is 
fliewn  in  many  inftances  in  Mad,  H'lft.  Exch.  The 
Cuftom  was  the  fame  \n  Normandy.  There  were  cer- 
tain judges  who  were  called  fiierifFs  as  Dueren  af-? 
firms,  whom  (that  is  to  fay,  the  judge)  he  calls  earl^ 
becaufe  it  was  the  name  of  his  office.  Hence  the 
name  of  (lieiiiF,  and  feme  judges  are  to  this  day 
called  fiierifFs  in  Normandy.  Dueren^  in  the  Cuff, 
Feuds,,  c.  20.  feSi.  3.  As  to  the  Engltjh^  I  am  apt 
to  think  the  office  of  (herifF  (as.it  ftood  after  the 
conqueft)  was  brought  into  England  by  the  Nor- 
man.  The  name  of  fherifF,  together  with  his  office, 
was  eafily  changed  from  the  dominions  of  earls  to 
thofe  or  Kings.  That  divilion  of  the  country  in  the 
time  of  the  Anglo-Saxons^  was  called  among  the  En- 
gViJh^foire ;  which  v/as  afterwards  called  county  by  the 
Anglo-Normaiis,  And  the  officer  among  the  Anglo- 
Saxons  was  called  the  governor  of  the  fhire,  or  the 
royal  governor  ;  whom  the  King  entrufted  with  the 
cuftody  or  fyperintendency  of  the  {hire.  The  fherifF 
fucceeded  feme  time  after  the  conqueft;  but  very 
difFerent,  if  I  am  not  miftaken,  in  power  as  well  as 
in  the  nature  of  the  office,  as  may  appear  from  a 
comparifon  of  each  office.  But  though  the  office  was 
changed,  the  antient  name  of  /brieve  remained  -,  and 
the  Norman  name  of  TnerifF  took  place  at  the  fame 
time. 

It  will  be  of  ufe  to  fpeak  a  little,  in  this  place,  of 
the  manner  of  appointing  a  fherifF;  and  the  rather, 
becaufe  fome  authors  have  not  wrote  a  true  account 
t:>f  the  matter.  The  fl^eriffs  of  counties,  after  the 
Norman  conqueft,  were  appointed  at  the  King's  plea- 
fure;  forr.e  for  a  quarter  of  a  year,  fome  for  half  a 
!)'.ear5  others  (which  was  moft  ufual)  for  a  year; 
'  otlicrs,  from  ytar  to  year,  for  many  years  together; 

.  and 


and  fome  others,  (if  the  King  pleafed)  by  an  heredi- 
tary right.  The  counties  were  committed  to  fome 
as  fermers,  to  others  as  wardens,  or  (as  they  were 
called)  approvers.  But  each  of  them  was  immedi- 
ately fubje6t,  and  anfwerable  to  the  King  ;  neither 
is  it  to  be  wondered  at,  for  each  in  his  county  was 
almoft  ufually  the  chief  colIe6tor  of  the  royal  revenue, 
the  King's  itinerant  juftice  for  determining  pleas, 
afleiling  of  tallages,  ^£".  and  at  the  fame  time  keeper  of 
the  King's  caftles,  and  confervator  of  his  manors. 
Therefore  what  the  learned  Henry  Spelman  fays  (in 
his  Gloffary^  p,  555,  col.  i.)  at  the  word  vicecomes^ 
(fherifF)  feems  to  me  to  be  falfe.  He  fays,  The  fherifFs 
formerly  were  ufually  chofen  by  freemen  in  the  coun- 
ty court,  juft  as  the  members  of  parliament  are  at 
this  day.  For  it  is  clear,  it  was  very  differently 
ordained  after  the  Norman  conqueft.  From  which 
time  we  grant,  that  all  (herifFs  of  counties  were  ap- 
pointed folely  by  the  King ;  unlefs  he  was  pleafed  to 
allow  fome  the  privilege  of  choofmg  their  own  fhe- 
rifFs, as  in  London.  The  (herifFs  of  counties  were 
ufually  appointed  in  this  manner,  until  it  was  ena£led 
by  fome  flatutes,  (as  by  the  flatute  oi Lincoln,  of  the 
ninth  year  of  King  Edward  the  fecond,  and  the  fla- 
tutes of  t\\t  fourteenth  year  of  King  Edward  the  third, 
chap,  7.  and  of  the  twelfth  year  of  King  Richard  the 
fecond,  chap.  2.)  by  which  it  is  enabled,  that  they 
{hall  be  named  by  the  King's  council  at  the  Exche-  ' 
quer,  on  the  morrow  of  All  Souls  *  in  every  year,  to 
be  afterwards  chofen  and  appointed  hy  the  King 
himfelf ;  which  method  remains  to  this  dsv.  j^nc. 
Dial.  Exch.  B,  i.  chap.  I'j.  p.  31.  b.  noi€  (a)  edit, 

1758- 

The  iherifFand  the  county  being  correlative,  I  fball 
give  a  few  obfervations  about  counties,  what  they 
were  originally. 

Counties,  (a  word  taken  from  the  French)  or  Shires  Counties, 
{a  word  taken  from  the  Saxons)  are  certain  circuits 

*  But  now  on  the  morrow  of  St.  Martin,  by  flat.  24 
Geo.  2.  c.  48.  fe5i.  11.  bat  it  may  be  adjourned  to  an- 
ptherday.     Cro.Car.^^^. 

B  4  aqd 


When  this  realm 
was  divided  into 
counties. 


a  ^  Sittttotittaiou* 

and  parts  of  the  kingdom,  into  which  the  whole  realm 
was  divided  for  the  more  convenient  government 
thereof,  and  is  governed  by  a  yearly  officer,  whom 
we  call  ^l^tti%  which  is  compounded  of  two  Saxon 
words,  Sbire  and  Reeve,  Reeve  fignifying  a  Gover" 
nor.     Rol.  Rep.  237.     5  Co.  35.     Dalt.  Sher,  2. 

As  for  the  time  when  and  by  whom  this  realm 
was  divided  into  counties,  authors  feem  to  differ. 
Co.  Lit.  168.  holds,  that  they  were  divided  by  the 
Britains  -,  but  it  is  generally  held,  (as  Ingulph.  ^c) 
that  they  were  divided  by  King  Egbert^  or  Mlfred: 
but  though  Egbert  united  the  heptarchy,  yet  he  was 
not  the  firfl  who  divided  the  kingdom  into  counties, 
nor  Alfred  neither,  as  fome  imagine.  For,  as  Mr, 
Selden  obferves,  about  the  year  700,  (an  hundred 
years  before  Egbert)  one  of  Ind's  laws  was,  If  any 
^Ibefaman,  ;.  e,  (herifF,  were  guilty  of  an  efcape, 
he  loft  his  county.  Therefore  Ingulphus  meant,  that 
King  Mlfred  did  divide  it  into  hundreds,  or  elfe  made 
a  more  pun£l:ual  divifion  than  was  before.  Pref.  to 
9  Co.    Dalt.  Sher.  5. 

Of  thefe  counties  there  be  four  of  fpecial  mark, 
which  are  termed  county  palatines,  viz.  of  Lancajier, 
of  Chejier,  of  Durham,  and  of  Ely  -,  and  the  chief 
governors  of  thefe  county  palatines,  by  fpecial  char- 
ter from  the  King,  did  all  things  heretofore  touch- 
ing juftice  abfolutely,  and  in  their  own  name ;  but 
by  the  flat.  27  Hen.%.  chap.  24.  this  power  of  theirs 
is  much  abridged.  Vaugh.  418.  Dalt.  Sher,  2. 
Counties  cojrpo-  There  are  alfo  counties  corporate,  and  thefe  be 
^|te,  t^c.  certain  cities,  or  antient  boroughs  and  vills,  upou 

which  our  Kings  formerly  beflowed  fuch  extraordi- 
nary liberties,  as  the  cities  of  London^  York,  Chejler^ 
and  Canterbury ;  the  towns  of  Kingflon  upon  Hull^ 
fJtch fields  2iVi<^  Haverfordwejij  &c.     Co,  Lit »  109, 


County  Pftla- 
tipes. 


anttotiusrtoit; 


The  Counties  in  England  and  Wales,  viz. 


In  England, 

39- 

Bedford, 

Effex. 

Berks. 

Tork. 

Bucks, 

Gloucejier^ 

Cambridge, 

Hereford, 

Cornwal, 

Hertford, 

Cumberland, 

Huntingdon. 

Derby, 

Kent. 

Devon, 

Lanca/ier, 

Dorfet, 

Wefimoreland, 
Worcejler, 

Durham. 

Leicejier. 

Salop. 

Lincoln. 

Somerfet, 

Middle/ex. 

Stafford. 

Monmouth, 

Suffolk, 

Norforlk. 

Surrey, 

Northampton. 

Suffex. 

Northumberland. 

Southampton, 

Nottingham, 

Warwick, 

Oxon. 

Wilts, 

Rutland, 

K,    > 

In  Wales, 

12. 

Anglefy, 

Flint, 

Brecon. 

Glamorgan. 

Cardigan^ 

Merioneth, 

Carmarthen, 

Montgomery^ 

Carnarvan^ 

Pembroke, 

per^bigk^ 

Radnor, 

The 


10 


Jntrotiiiaiott* 


The  Cities  and  Towns  in  England^  which 
have  Sheriffs,  are  as  follow  : 


The  Cities  of  < 


Br'tjlol, 

Coventry^ 

Canterbury^ 

Chejiery     — 

Torky 

Exoriy       — " 

GlouceJieTy 

Litchfield^ 

Lincoln^ 

London, 

Norwich, 

Worcefter^ 


2 
2 
I 

2 
2 
2 
2 

I 
2 
2 
2 

I 


r  Kingjion  upon  iii?a//, 
j  Southatnptony       — 
The  Towns  of-^  Nottingham,        — 

I  Poole,       — 

,  L  Newcajlle  upon  TynCy 


CHAP. 


II 


CHAP.      L 


N  Ro!.  Rep.  237.  It  is  fald,  T^hat  the  Sherif  is  ^^^  ^^riff  hzt 
a  great  confervator  of  the  peace ^  To  that  at  this  [^^^^^^^^^^ 
cay  the  (heriff  hath  all  the  authority  for  the  ad- 
ininiftration  and  execution  of  juftice,  which  the 
Earl  had,  the  King  by  his  letters  patents  now  com- 
mitting to  the  fherifF  the  cujlody  of  the  county, 
^  Co.  4c). 

The  Iheriff  at  common  law  v/as  eligible  by  the  Sheriffs  were 
freeholders  of  the  county,  as   the  coroner   is  at  this  ^^'S''^^^  ^y  ^^^ 
day;  and  then  by  the  death  of  the  King,  his  oiEce  4^1.  ^ag^-^jthls! 
was  not  determined,  no  more  than  the  coroners  is 
how.     1  Brownl.  282.      2  Jnji.  558.  ^c. 

The  gentlemen  of  the  privy  chamber  are  not  ele-  Gentlemen  of 
cible  to  the  office  of  flieriff,  at  leafl,  they  are  not  ?"  P^vy  cham- 

I  1  •       ,  /•  n\  T       I  1  s  °2^*  "o*^  elegibie. 

obliged  to  lerve.     ^uere  whether  they  may  r 

The  ftierifF  takes  place  of  every  nobleman  in  the  Takes  place  of 
tounty,  during  the  time  he  is  fiierifF;  and  though  "o^^emen. 
the  flieriff  be  not  a  juftice  of  peace^  yet  he  is  a  con- 
fervator of  the  peace,  and  by  this  he  may  well  im- 
prifon  a  man  upon  good  caufe.     2  RoL  Rep.  237. 

At  common   law   the  fherifF  may  commit  any  Commitments 
one  for  an  affront^  or  breach  of  the  peace,  in  his  ^^  ^^^' 
prefence.    Hale's  F.  N,  B.  iS6,  iSj.    Edit.  1755. 

Such  perfons  as  he  (hall  apprehend  upon  fufpicion  Perfons  appre- 
of  treafon   or   felony,  upon  frefti  fuit  or  hue  and  ^^"'^^^  °^  ^"® 

/         * ,  ,  and  cry. 

cry,  he  may  commit  to  the  gaol. 

Upon  any  foreign  invafion  he  may  raife  the  power  He  may  raife 
of  the  county  ;  fo  upon  rebellions  and  infurre^lions;  the  power  of  the 
and  may  command   any  number  he  thinks  fit  to  *^°""  ^' 
aid  him. 

But  of  his  own  authority  he  fhall  not  arrefl:  any  Upon  felony 
man  upon  fufpicion  of  felony,  except  there  be  a  fe-  comraitted* 
iony  committed  in  fa6l)  and  he  himfelf  have  fufpi- 
cion of  him. 

By 


IS  |)iffl>^6ei:iff.         Chap.  I, 

By  the  common  law,  the  flierifF  is  the  fame  of- 
ficer to  the  court  of  King^s  Bench,  as  the  conftable 
is  to  the  Juftices  of  the  peace.     Salk.  175.     2  Ld. 
Raym.  1195.     Fortefc,  Rep.  129. 
Mayfupprefs  Xhe  fheriff  may  raife  the  power  of  the  county  to 

Rioters^  <sc,       fupprefs  rioters,  and  commit  them  to  prifon.     Stat. 
17  R.  2.  c.  8.     H.  H.  P.C,  496.  and  if  the  rioters 
refift,  the  (herifF  and   his  affiftants   may  juftify  the 
kiUing  them.      13  Hen.  4.    c.   7.     T.  Raym.  386. 
Stat.   *  2  Ed.  3.  r.  3.      13  Ed.  c.  39. 
May  arreft  and        Whcrefoever   the  fheriff,    or   any   other  of  the 
tmpnon    em.    jr^jj^gjg  officers  may  take  the  power  of  the  county, 
or  have  authority  either  to  execute  the  King's  pro- 
cefs,    apprehend   felons,    rioters,  ^c.    if  they  fhall 
find    refiftance,    they  may  arreft  and  imprifon  all 
fuch  offenders. 
What  the  fheriff      jjg  Yizih  the  cujiody  of  the  county,  and  therefore  for 

ifiay  do  as  coti-  -^       -T    -/  .  ■<,' 

fervator  of  the    caufc  he  may  commit:  ne  is  conjervator  of  the  peace ^ 
feace,  and  St.  I  Mar.  Ji.  2.  c.  8.   feSi.  2.  doth   not  take 

away  any  power  from  the  ftieriff;  only  if  he  was  in 
commiffion  of  the  peace  before,  he  is  to  forbear  the 
execution  of  his  commiffion  for  the  peace  fo  long  as 
he  is  (heriff,  but  he  is  not  to  forbear  the  execution  of 
that  which  is  committed  to  him  for  the  county  by 
the  common  law. 
When  he  may         yj^g  (heriff  if  he  fee  a  perfon  carry  weapons  in 

commit  Perlons      n,-!  •       ^  r-    ^i       ^     ^i 

carrying  We<i-  ^he  highway  in  terror  of  the  people^  may  commit 
pons,  &c.  him,  though  he  does  not  break  the  peace  in  his  pre- 

The  fhenff  fa*  {q_^qq^  One  Clare  was  committed  to  the  counter  of 
execution  of  his  Wcodjlreet,  and  made  his  efcape ;  the  defendant  be- 
©ffice.  jng  one  of  the  fheriffs  purfued  him,  and  in  his  pur- 

fuit  met  with  plaintiff  in  the  night-time  wandring^ 
who  purfued  him  indecently,  and  gave  him  uncivil 

*  This  llatate  prevents  perfons  riding  or  going  armed  ; 
but  at  this  day  it  is  held,  that  the  wearing  of  arms  upon 
the  road,  is  not  within  the  meaning  of  this  ftatutc,  unlefs 
it  be  accompanied  with  fuch  Circumftances  as  may  reafon- 
ably  create  terror,  and  that  perfons  of  quality  may  arm 
their  attendants  as  well  as  themfelves,  for  their  greater 
fecurity  in  travelling.  5  Read^  Stat.  La-vj  77.  Hai^k. 
?i.  Cr.  136.   fei3.  9. 

words. 


chap.  I.        ^ujlj^^lieciff.  13 

words,  and  pujhed  him  up  againjl  the  wall ;  where- 
upon he  imprifqned  him,  and  juftifies  in  falfe  impri- 
fonment.     He  doth   not  fay  he  did   it  violently^    or  J ujlijleathn  in. 
again/}  the  Peace^  or  knowing  him  to  be  fherifF:/^^/^  imprifon- 
But   by  the  court,  it  fhall  be  intended  he  did  it  ma-^^"^* 
"  licioujly^  and  the  law  implies  it  was  done  with  force 
and  arms.     It  is  a  good  juftification.     Had  the  de- 
fendant done  it  by  chance  and  unwillingly,  he  might 
have  pleaded  it,  and  his  not  pleading  it  {hews  it  to 
be  otherwife.     2  Bulji.  329.     But  the  mayor  of  Bar f- 
taple  juftified   the  committing  a   man,  for   that  he 
did  mifbehave  himfelf  againft  him  by  ill  words,  l^c. 
Had  this  been  laid  to  be  done  in  the  execution  of  his 
office,  it  had  been  good;    but  Mr.  J^f^j^r  was  then  The  like  for  af- 
playing  at  tables.    See  ^aund,  79.    In  an  aaion  of^""''^"S  himfelf, 
trefpafs,   battery   and   imprifonment,  the   defendant 
juftified  fpecially,  as  being  one  of  the  (herifFs  of  the 
city  of  Coventry y  guarding   the  gaol  and  prifoners, 
l^c.  and  the  plaintiff  came  there  and   ftruck  him, 
whereby  he    imprifoned   the  plaintiff,  i^c.  and  thisy 
i^c,  and  becaufe   the  defendant  had   faid  nothing  to 
the  force  and  arms,  the  plaintiff  demurred   to  the 
plea,  yet  judgment  was  given,  that  the  plaintiff' tah 
nothing  by  his  Bill. 

Anciently  the  bifhop,  with   the  fheriff,  went  in  Bifliops  and  /he* 
circuit    twice   every   year  through   every   hundred  ^*^^' 
within  the  county.     2  Inji,  70. 

The  King  cannot  reftrain  any  part  of  the  (herlff'sThe  office  of  fhe* 
power,  neither  can  the  King  choofe  a  fheriff  con-"^  ^^  entUe, 
trary  to  the  5/.  9  Ed.  2.  Jiat.  2.  The  office  of  fhe- 
riff is  entire,  and  cannot  be  apportioned.  Though 
the  King  conftitutes  a  fheriff  during  pleafure,  and 
may  determine  it  at  will,  yet  he  may  not  determine 
it  in  part,  nor  abridge  him  of  any  thing  incident  to 
his  office.     Hob.  13.     4  Co,  33.     T.  Raym.  363. 

The  fheriff  is  an  officer  of  that  eminence,  con-  SherlfF  favoured 
fidence  and  charge,  that  he  ought  to  have  all  right  ^^  ^^^^* 
pertaining  to  his  office,  and  ought  to  be  favoured  in 
law  before  any  private  perfon.     4  Co.  33. 

In  as  much  as  efcapes  are  fo  penal  to  officers,  the 
judges  have  always  made  as  benign  conftru<Slion  as 
the  law  will  permit  in  favour  of  f^eriffsy  and  to  the 

intent 


H 


Frefh  purfuit. 


-Carrying  a  man 
iupen  an  Habeas 
Corpus. 

Erroneous  pro- 
cefs. 

Killing  of  the 

iherifF  in  doing 
hie  duty  is 
murder. 


Severe  fines  for 
aflTauking  the 
Ihcriff. 


|>ig{j^@!jenX       Chap.  1. 

intent  that  every  one  may  bear  his  own  burden, 
they  will  never  j'ldge  an  efcape  by  ftrifi:  conftruc- 
tion.  As  if  one  in  execution  efcape  and  fly  into  an- 
other county,  and  the  fheriff  retake  him  on  frefti 
purfuit,  it  is  no  efcape,  if  it  be  before  action  brought. 
So  if  the  flieriff  by  Habeas  Corpus  be  commanded  ta 
bring  the  body  at  the  day,  he  ftiall  not  be  compelled 
to  take  the  moft  dire£l  way  but  the  fafeft. 

The  flierifF  is  not  punifliable  for  executing  the 
procefs  of  the  court,  though  it  be  erroneous. 

If  any  (heriiF,  under- fheriff,  ferjeant  or  officer 
who  hath  execution  of  procefs,  be  flain  in  doing 
his  duty,  it  is  murder  in  him  who  kills  him,  al- 
though there  were  not  any  former  malice  betweea 
them  ;  and  if  there  were  error  in  award  of  procefsj 
in  the  miftake  of  one  procefs  for  another  ;  as  a  Ca- 
pias in  debt  againft  a  peer  ;  and  an  officer  be  (lain  in 
the  execution  thereof,  the  offender  fhall  not  have 
advantage  of  fuch  error,  no  more  than  a  fheriff  who 
fuffers  a  prifoner  to  efcape,  fhall  take  any  advantage 
of  error  thereby.  And  in  this  cafe  there  needs  not 
a  fpecial  indidlment  to  be  drawn ;  but  a  general  in- 
di^ment,  that  fuch  a  party  of  his  malice  aforethought 
Jirucky  &€.  for  the  law  prefumes  malice,  though 
none  be  proved ,  fo  it  is  if  any  fhall  come  in  aid  of 
them  3  and  an  officer,  if  he  be  refifted,  is  not  bound 
to  fly  to  the  wall,  as  other  fubje6ls  are,  Cro.  Jac, 
280.  pi.  10.     9  Rep.  66. 

Several  perfons  were  informed  againfl  for  afTault- 
ing  the  fheriff  in  ferving  an  execution,  and  fined 
Sir  y.  TVingfield  the  prifoner  at  500/.  and  Brady 
500  marks,  becaufe  it  appeared  upon  the  evidence 
he  drew  his  fword  and  wounded  the  fheriff,  and  by 
that  means  the  prifoner  efcaped  into  Neale's  houfe  5 
and  180/.  againfi  Neale^  becaufe  he  kept  cut  the 
fheriff,  and  fliut  the  door  againfl  him  ;  and  500 
againfl  Sir  J.  B.  becaufe  he  was  the  means  of  con- 
veying away  the  faid  prifoner  to  Lincoln*s  Inn',  and 
by  the  court,  fuch  fines  afTeffed  in  court  by  judg- 
ment on  Information^  cannot  be  afterwards  qualified 
or  mitigated.     Cro.  Cflr.  2$i. 


The 


Chap.  I.  BiffljSljenX  '  ii; 

The  flier iiTs  bailiffs  lawfully  arrefted   a  man,  if  For  refufmg  to 
the  perfons  which  flood  by  refufed  to  affift  them,  (in  l^y^^]"^  °'  ^^ 
cafe  of  oppofition)  they  fliall  be  fined.     JVinch  72. 

Every  man  is  bound  by  the  common  law  to  affift,  The  reafgn 
not  only  the  flierifF  in  his  office  for  the  execution  of  ^'^"^o^« 
the  King's  writs  according  to  law  ;  but  alfo  his  bai- 
liff that  hath  the  (herifF's  warrant  in  that  behalf, 
hath  the  fame  authority  which  his  mafter  hath :  nor 
the  (herifF  cannot  do  all  himfelf,  and  if  they  do  it 
not,  being  required,  they  fhall  be  fined  and  imprir 
foned  ;  but  in  the  cafe  of  replevin  out  of  a  caftle, 
houfe,  &c.  before  the  (herifF  ufeth  any  force,  he 
ought  to  demand  (according  to  law)  the  goods  to  be 
delivered,  fo  as  replevy  may  be  made  thereof,  for 
force  ought  to  follow^  not  precede  the  law,     2  In/i, 

193- 

The  flierifF,  or  his  miniflers,  in  the  execution  of  May  carry  wea« 

juflice,  may  carry  an  hand-gun,  and  it  is  no  ofFenfe  P°^®* 

againfl  flat.  33  Hen.  8.  c.  6.     5  Co.  7!. 

The  (herifF  in  feme  cafes  (hall  not  be  a  difTeifor  Excufed  in  doing 
for  executing  the  King's  writ,  though  he  doth  "^^^^^^ 
wrong,  for  ofHcers  in  fuch  cafes  are  excufed  by 
their  warrant,  the  (herifF  on  an  Hab.  Fac.  Self,  can- 
not return  that  another  is  tenant  of  the  land  by 
right,  for  that  cannot  come  in  ifFue  between  the 
demandant  and  him.      6  Co.  52. 

The  life  of  the  party  abfent,  during;  whofe   life  May  Inquire  of 

defendant   has  a  leafe,  may  be  examined   and   in-   ,5  J'    / " 
!       r    1         1        o        rr-  ablent  perfon, 

quired  or    by  the   merifr   or   other,    as    the    court 

thinks   fit.     Sid.   61.  ph  30,     Keb.  Rep,  176.    pi. 

It   is    holden,    that   a  (herifF  cannot  be  ele£led  ^°^  *o  be  mem» 
knight  of  the  ihire   for  that  county  for  which  he  is  j^g^t,  ^^^  '*" 
flierifF.     Lit.  Rep.  326.     Sir   Sim,  D^EweU  Journ, 
38,  436.      4  Bac.  Ahr.  434. 

No  man  fiiall  ferve  the  King  as  (herifF  of  any  Shall  not  ferve 
county  above  one  year,    and   that  notwithflanding  ^^"^^  °"^  y^^*"* 
any  claufe  of  Non  ohjiante  to  the  contrary ;   that  is, 
notwithftanding   the   King  (hould   exprefly  difpenfe 
with    that   ftatute.      And    yet    it    is   agreed,    that  ^^^}^^  ^  ^'^':^^' 

•'  o  -»  P.C.  390.  where 

.  the  contrary  opinion  is  holden,  and  the  reafons  of  the  following  authorities,  -viz..  7 
£p.  14.     Finch  234,    PIo%i.'d.  502.    Dalt,  Sker,  22,  are  refuted.    ^  Eac.  4br.  434. 
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againft  the  exprefs  purview  in  the  a£l,  the  King 
may  by  a  fpecial  Non  ohjianu  dlfpenfc  with  that  a6ti 
(except  fuch  as  are  inheritable  to  the  office  of  (heriiF, 
of  other  offices  in  London ;  and  that  they  may  exe- 
cute their  office  during  Michaelmas  and  Hilary  term, 
if  no  writ  of  difcharge  come.  Btat.  i^Ed.  3^  c.  j, 
23  Hen,  6.  £.  8.  42  Edw.  3.  c.  9. 
How  to  be  re*  Every  (herifF  is  to  be  refident  in  his  own  perfon 

•  within  his  county  during  the  time  he  is  (herifF,  (ex- 

cept he  be  otherwife  licenfed  by  the  King)  by  4  Hett, 

5-  ^.  5* 

Hath  no  power        A  (heriff  of  one  county  hath   no  authority  or 
in  anotner  ...  ,  '  ,       r,      .^  . 

eounty*  power  within  another   county;  yet  the  (herifF  by 

force  of  the  king's  writ  may  carry  the  prifoner 
through  feveral  counties,  or  make  frefh  purfuit  into 
other  counties,  and  the  prifoner  (hall  be  faid  to  lie 
in  the  cuftody  of  the  firft  (herifF  in  every  county. 
4  Bac.  Abr.  435. 
Not  to  let  Ws  Xhe  (herifF  is  not  to  let  his  county  to  farm ;  by 
county  to  farm,  ^j^^  fherifF's  letting  his  county  to  farm,  is  under- 
ftood  bf  the  profits  of  the  county,  which  were  con- 
fiderable,  when  moft  law  fuits  were  tranfa<fled  in 
the  counties  and  in  hundred  courts,  fines,  iflues  and 
amerciaments  being  confiderable.  23  Hen.  6.  c,  10. 
And  in  the  time  of  Hen.  3.  the  bailiwick  of  one 
county  was  let  at  100/.  per  annum^  a  great  fum  in 
thofe  days.  There  was  a  bond  for  rent  on  a  leafe 
of  the  bailiwick  of  the  Savoy.  Now  the  Stat,  27 
Hen.  8.  f.  24.  being  a  general  flatute,  and  the  con- 
clufion  general  againft  the  form  of  the  flatute,  will 
avoid  this  contract,  by  23  Hen.  6.  The  fecurity  is 
void,  though  it  hath  no  exprefs  words  to  avoid  it ; 
but  by  the  court,  23  Hen.  6.  being  a  particular 
law,  ihould  have  been  pleaded,  and  the  Stat.  27 
Hen  8.  is  but  a  relative  ftatute.  3  Keb.  Rep.  678. 
pi.  ^^.  The  letting  to  farm  offices  is  malum  prohi- 
bitum^ againft  the  Stat,  of  4  Hen.  4.  ^.5.  and  alfo 
malum  in  fe^  and  therefore,  becaufe  the  (herifF  of 
Nottingham  took  money  for  the  gaoler(hip,  and  the 
hailiwich  of  the  county  for  one  year,  he  was  fined 
in  the  Star'^Chamher.     The  penalty  for  ofFending 
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thefe  laws  is  49 /.    Mo.ySi.   Noy  Rep.  1 02,   Freem, 
Rep.  19.  fee  5  Jnn.  f.  31.  /  8. 

«'  It  fhall  not  be  lawful  for  any  perfon  to  buy,  Piriafty  of  buy- 
felJ,  \tt,  or  take  to  farm^  the  office  of  under-lhe-  tfficTundefa  "^ 
rifF  or    deputy-ftierifF,     feal-keeper,    county-clerk,  fherifF. 
fhire-clerk,  gaoler,  bailiff,  or  any  other  office  per- 
taining to  the  office  of  high-ftierif?,  or  to  contradl 
for  any  of  the  faid  offices,  on  forfeiture  of  500/. 
one  moiety  to  his  majefty,  the  other  to  fuch  as  (hall 
fue  in  any  court  at  Wejlminjier  within   two  years 
after  the  offence."     Stat,  3  Geo.  r.  15.  feSi,  10. 

*'  Nothing  before  in  this  a<5t  ihall  hinder  any 
bigh-fheriff  from  conftituting  an  under-fheriff  or  a 
deputy*{heriff,  as  by  law  he  may  ;  nor  to  hinder 
the  under-flieriff,  in  cafe  of  the  high-fheriff's  deaths 
when  he  a6ls  as  high-ftieriffi  from  conftituting  a 
deputy ;  nor  to  hinder  fuch  (heriff  or  under-ftieriff 
from  receiving  the  lawful  fees  of  his  office,  or 
from  taking  fecurity  for  the  due  anfwering  the  fame  5 
nor  to  hinder  fuch  under<  fheriff,  deputy- {heriff^ 
ieal-keeper,  l^c,  from  accounting  to  the  hlgh-fhe- 
riff  for  all  fuch  lawful  fees  as  (hall  be  by  then! 
taken,  nor  for  giving  fecurity  fo  to  do  ;  nor  to 
hinder  the  high-ftieriff  from  allowing  a  falary  to  his 
under-fheriff,  l^c,  or  other  officers.""     id.  feSf.  ii. 

Debt  brought  by  a  fheriff  againft  his  bailiff,  on  a  What  is  not  T^t* 
bond  given  to  the'ftieriff  to  execute  all  precepts,  to  Jo"fati^^'^''^'''^ 
arreft  without  fraud,  to  bring  in  bail-bonds,  and  to 
pay  to  the  fheriff  or  under-ftieriff  one  fhilling  and 
eight  pence  as  a  fee  for  every  defendant's  nalne  in 
every  warrant  in  mefne  procefs,  and  to  do  feveral 
other  things  which  belong  to  his  duty,  to  execute 
his  office  faithfully,  and  to  indemnify  agstinft  efcapes. 
The  defendant  pleads  fpecially  to  every  particulaf 
condition,  that  he  had  performed  it,  and  pleads  that 
he  paid  twenty  pence  for  every  name  in  every  war« 
j-ant  on  mefne  procefs.  The  plaintiff  replies,  thai 
a  Capias  was  taken  out  againft  J.  S.  and  a  warrant 
granted,  and  he  did  not  pay  the  twenty  pence.  The 
defendant  rejoins  the  ftatute  23  H.  b.  c.  10.  and 
ilat.  J  GsQ.  c.  15.  feSf.  10,  that  r«o  fcsriff  fell  lee 
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or  fet  the  oiEce  of  fherifF,  under-ftieriff  or  bailifF,  to 
farm,  &c.    Plaintiff  demurs. 

It  was  held  by  the  court,  that  this  is  a  lawful 
bond  of  indemnity  to  the  fherifF,  and  no  letting  to 
farm,  and  the  twenty  pence-  is  exprefly  allowed  as  a 
fee  to  the  fherifF  for  the  arrefl ;  befides,  neither  of  the 
adts  makes  the  bond  void  for  letting  to  farm  ;  befides 
it  is  a  departure  in  the  defendant  to  plead  firft  he 
had  paid  the  twenty  pence,  and  then  rejoined  he 
ought  not  to  pay  it,  and  he  pleads  a  plea  at  common 
law,  and  then  rejoins  a  fiatute  which  is  naught. 
Fortefc.  Rep.  368. 

Though  the  fherifF  be  fo  much  favoured  and  re- 
fpe<fled  in  the  law,  and  in  the  very  execution  of 
criminals ;  yet  he  (hall  be  guilty  of  homicide,  for 
not  obferving  the  order  of  law  in  putting  a  con- 
demned man  to  death.  3/"/?.  c.  7.  P.  52.  c,  lOr. 
p.  211,  217.  H.  H.  P.  C.  433,  454,  466,  5or. 
2H.  H.  P.  C.  411.  FoJ.  Cr.  Law  267.  fee  Stat, 
25  Geo.  2.  c.  37.  to  prevent  the  horrid  crime  of 
murder. 

The  fherifF  fhall  within  fix  kalendar  months  after 
his  ele£tion,*take  and  fubfcribe  the  oaths  of  allegiance, 
fapremacy,  and  abjuration,  m  one  of  the  courts 
at  Wejlminfier^  or  at  the  general  or  quarter  feflion 
of  the  place  where  he  fliall  be  or  refide,  between  the 
hours  of  nine  and  twelve  in  the  forenoon,  and  no 
other.     Stat,    i  Geo.  7?.  2,  c.  13.  /  2.     2  Geo.  2. 

^.  31-  /  3'  4-     9  ^^^-  2.  c.  26.  /  3. 

The  fherifF  fha'l  within  three  months  after  his 
eledlion,  receive  the  facrament  according  to  the 
ufage  of  the  church  of  England^  in  feme  public 
church,  on  the  Lord's  day,  immediately  after  divine 
fervice  and  fermon:  and  in  the  court  where  he 
takes  the  oath,  (as  above)  he  fliall  firfl  deliver  a 
certificate  of  fach  his  receiving  the  facrament,  un- 
der the  hands  of  the  minlfler  and  church-warden, 
and  fhall  then  make  proof  of  the  truth  thereof  by 
two  witnefFes  on  oath.  He  fliall  alfo,  when  he 
takes  the  faid  oaths,  make  and  fubfcribe  the  decla- 
ration againft  tranfubflantiation.  Stat.  25  C(ir.  2, 
tf,  2.  /  2,  3,  9.     And  iikewife,  before  he  takes 

upon 
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ppon  him  the.exercife  of  his  office,  an  oath  for  the 
due  execution  thereof.     Stat.  3  Geo.  c.  15.  fe^,  18. 

/    Sir    C.   P.    knight,     do  fincerely    promife    ^^^  Form  of  the  ostb 

fwear^  that  I  will  be  faithful^  and  bear  true  allegiance  °    *  '^B'a^c  , 

to  his  Majejly  King  George.  So  help  me  God,     Stat, 
I  Geo.  ft.  2.   c.  13, 

/  Sir  C.  P.  hiighty  do  /wear,  that  I  do  from  my  Formoftheoj^t^ 
heart  abhor,  deteji^  and  abjure^  as  impious  and  here-  "P^emacy, 
iical,  that  damnable  doSirine  and  pofttion,  that  Princes 
excommunicated  or  deprived  by  the  Pope^  or  any  autho- 
rity of  the  See  of  Rome,  may  be  depofed  or  murdered 
hy  their  fubjeSis,  or  any  other  whatfoever.  And  I  do 
declare,  that  no  foreign  prince,  perfon,  prelate,  /iate, 
or  potentate,  hath,  or  ought  to  have,  any  jurifdiSiion, 
power,  fuperiority,  preeminence  or  authority,  ecclefiaf 
tical  or  *  fpiritual,  within  this  Realm,  So  help  me 
God,     Stat.  I  Geo.  ft.  2.  g.  13, 

/  Sir  G.  P.  knight,  do  truly  and  fincerely  acknow-  Form  of  the  oat^^ 
ledge,  profefs,  tejlify,  and  declare  in  ?ny  confcience,  be-        ^ 
fore  God  and  the  world,  that  our  fiver eign  lord  King 
George  is  lawful  and  rightful  King  of  this  realm,  and 
all  other  his  Majejifs  dominions   thereunto  belonging,, 
And  I  do  folemnly  and  fincerely  declare,  that  I  do  be- 
lieve in  my  confcience,  that  the  perfon  pretended  to  be 
prince  of  Wales,    during    the   life  of  the  late   King 
"James,  and  fince  his  deceafe,  pretending  to  be,  and 
taking  upon  himfelf,  the  Jiile  and  title  of  the  King  of 
England,    by  the  name  of  James  the  Tbird,    or  of 
Scotland,  by  the  name  of  James  the  Eighth,  or  the 
Jiile  and  title  of  King  of  Great  Britain,  hath  not  any 
right  or  title  what fo ever,  to  the  crown  of  this  realm^ 
or  any  other  the  dominions  thereto  belonging:  And  I  da 
renounce,  refufe,  and  abjure  any  allegiance  or  obedience 
to  him.     And  I  do  fwear^    that  I   will    bear  faith 
and  true  allegiance  to  his  Majefty  King  George,  and 
him  will  defend,  to  the  utmo/i  of  my  power,  againji 
fill  traiierous   conjpiracies   and    attempts   vuhatfoevcr^ 
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whicb  Jhall  he  made  againji  his  perfon^  crown,  or  dig» 
ntty.  And  I  will  do  my  utmojl  endeavour,  to  difclofe 
and  make  known  to  his  Majejly,  and  his  fuccejfors^ 
all  treafons  and  traiterous  confpiracies  tvhich^  I  Jhall 
know  to  be  againji  him,  or  any  of  them.  And  I  do 
faithfully  promife,  to  the  utmoji  of  my  power,  to  fup- 
port,  maintain  and  defend  the  fuccejfion  of  the  crown 
againji  him  the  fa  id  James,  and  all  other  perfons 
whatfoever  ',  which  fuccejfion,  by  an  a£f,  intituled. 
An  adl  for  the  further  limitation  of  the  crown,  and 
better  fecuring  the  rights  and  liberties  of  the  fub- 
jec^5  is  and  Jlands  limited  to  the  princefs  Sophia,  elec'-' 
torefs  and  dutchefs  dowager  of  Hanover,  and  the  heirs 
of  her  body  being  prote/lants.  And  all  thefe  things  I 
do  plainly  and  fncerely  acknowledge  and  fwear,  ac- 
cording to  thefe  exprefs  words  by  me  fpoken,  and  ac- 
cording to  the  plain  and  common  fenfe  and  underjiand- 
ing  of  the  fame  words,  without  any  equivocation,  mefi- 
tal  evafon,  or  fecret  refervation  whatfoever.  And  I 
do  make  this  recognition,  acknowledgment,  abjuration, 
renunciation,  and  promife,  heartily,  willingly,  and 
truly,  upon  the  true  faith  of  a  Chrijiian :  So  help  me 
God,     Stat.  I  Geo.  ft.  2.  c.  13. 

Shall  receive  the      **  No  perfon  fhall  be  placed,  eleded,  or  chofen, 
facrament,  Jj^^q  ^Y\q  office  of  mayor,  alderman,  recorder,  bai- 

liff, town  clerk,  common  council  man,  or  other 
office  of  mag  ill  racy,  or  place  or  truft  or  other  em- 
ployment, relating  to  or  concerning  the  govern" 
inent  of  any  of  the  cities,,  corporations,  boroughs, 
cinque  ports,  and  their  members,  and  other  port 
towns  within  this  realm,  that  fhall  not  have  withia 
one  year  next  before  fuch  ele(£lion  or  choice  taken 
the  facrament  of  the  lord's  fupper,  according  to  the 
ric^hts  of  the  church  of  England ;  and  in  default 
thereof,  every  fuch  placing  election  and  choice  is 
hereby  declared  to  be  void."  Stat,  13  Char,  2. 
/?.  2.  £,  I.    Je^,  12. 

It  was  faid  by  the  court,  that  ever  fince  the  ma- 
king hereof,  when  a   freeman  who  was  a  difTenter 
was  chofen  alderman  of  a  corporation,  he  never  in- 
Med  upon  the  a6t  as  an  excufe,  but  fubmitted  t9 
2  a 
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a  fine.  And  it  was  alfo  declared  in  the  fame  cafe 
(which  was,  whether  a  diflenter  being  chofen  fherifF 
of  Norwich,  and  not  having  received  the  facra- 
ment  as  the  a£i:  directs,  the  eledlion  was  void,  in 
favour  of  the  ele6^ed  who  declined  the  office;)  that 
the  corporation  a£l  never  defigned  to  exempt  diflen- 
ters  from  bearing  offices  in  the  government,  but 
to  eftablifh  a  fucceffion  of  perfons  who  were  well 
affe6ted  to  it ;  for  otherwife  it  would  be  an  encou- 
ragement to  fome  men  to  perfift  in  their  noncon- 
formity, on  purpofe  to  avoid  offices  of  burden  and 
charge,  inftead  of  bringing  them  to  conform;  which 
was  chiefly  intended  by  that  ftatute.  And  therefore 
they  declared,  that  he  muft  fubmit  to  a  fine,  as 
others  had  done.  But  becaufe  one  of  the  Judged 
(and,  as  was  faid  at  the  bar,  the  lord  keeper  alfo) 
was  of  a  contrary  opinion  (namely,  that  the  defen- 
dant was  fufficiently  puniflied  by  the  corporation 
aft,  in  being  difabled  te  hold  any  office  or  employ- 
ment of  profit,  and  now  to  punifh  him  by  an  infor- 
mation, would  be  a  double  punifhment  for  one  of- 
fence, which  the  law  will  not  allow ;)  therefore 
there  being  a  Capias  againfl  the  defendant  pro  finey 
and  he  now  appearing  in  court,  he  was  fined  five 
Marks  and  no  more.  4  Mod.  269.  Gihf,  Cod. 
506.  cited  in    10  Mod.  10 1. 

But  four  years  before,  this  was  adjudged  as  a  good 
plea,  in  this  cafe,  that  the  being  a  diflenter,  and 
unqualified  by  this  aft,  the  eleftion  was  void  ;  and 
that  the  by-law  for  forfeiting  20/.  upon  refufal  after 
eleftion  did  not  take  place,  becaufe  the  perfon  being 
abfolutely  incapacitated  by  the  ftatute,  there  was 
really  no  eleftion  ;  and  fo  he  could  not  refufe  after 
eleftion.     2  /^^«/r.  247.     Gihf.  Cod.  506. 

Defendant  was  one  of  the  diflenters  who  was 
chofen  fherifF  of  London  and  Middlefex^  and  refufed 
to  take  upon  him  the  office ;  for  which  an  informa- 
tion was  moved  for  againft  him,  as  it  is  an  office  in 
which  the  publick  are  interefted,  and  therefore  not 
to  be  compensated  by  a  pecuniary  fatisfaftion  to  the 
city.  But  upon  (hewing  caufe,  the  court  difcharged 
the  rule  3  it  appearing  that  there  were  afts  of  com- 
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tl^on  council  that  had  provided  penalties  upon  refu- 
fers,  which  is  the  proper  remedy ;  efpecially  wherid 
it  is  doubtful  whether  the  refufal  is  a  crime  or  not, 
which  hath  never  yet  been  fettled.  In  this  cafe  the 
ifa£il:s  are  agreed,  and  the  only  doubt  is  in  point  of 
law,  and  therefore  more  proper  for  a  civil  fuit :  and 
fo  was  the  opinion  of  the  court,  in  the  cafe  of 
Bhackleton  of  York  in  lord  Hardyjickh  time.  '  How- 
ever they  declared,  that  if  after  the  point  was  -deter- 
mined againft  the  dilTenters,  others  fliould  refufe ;  it 
might  be  a  foundation  to  movfe  for  an  information. 
2  Stra.  1 193. 

An   action  was   brought   in  the  fherifF's  court, 
upon  a  by-law  for  the  penalty  of  600/.  againft  the 
defendant  for  refufing  to  ferve  the  office  of  (herifF 
of  London.     The  defendant  pleaded  this  ftatute,  that 
Jio  perfon  (hould  be  chofen  into  fuch  office  who  (hall 
not,  within  one  year  next  before,  have  taken  the 
facrament  according  to  the  rights  of  the  church  of 
England;  and  indefaiilt  thereof,  every  fuch  choice  is 
declared  to  be  void.     The  defendant  further  pleads 
the  ftatute  of  i  Jf^il.  &  Mar,  c,  18.  or  exempting  pro- 
teftant  dilTenters  from  f)enalties  contained  in  former 
a<fis.     Then   the   plea   avers,    that   the  (herifTs   of 
London  are  officers  who  before  the  13  Char,  2.   were 
perfons  bearing  fuch  office ;  that  the  defendant  was 
and  fiill  is  a  proteftant  diflenter  from  the  church  of 
England,  a  perfon  of  a  fcrupulous  confcience  in  the 
exercife  of  religion,  and   during  all  that  time  has 
and  ftill  does  frequent  the  congregation  of  religious 
wcrfliip  amongft  proteftant  dilTenters.     The  defen- 
fant  then  ftates,  that  he  took  the  oaths,  and  fub- 
fcribed  the  declaration,  according  to  the  a<S  of  tole- 
ration, in  the  year  1751,  at  the  feffions  held  for  the 
county  of  MuldUfex  y  and  that  his  taking  the  oaths 
was  duly  regiftred   in   the  court  of  feffions  •  that  he 
ihad  not  within  one  year  before  the  fuppofed  election 
taken  the  facrament  of  the  Lord's  fupper  according 
to  the  rights  of  the  church  of  England^  nor  has  he 
;at  any  time  fince  dant  it,  nor  can  he  in  confcience 
take  the  fame,  nor  was  he  bound  to  take  the  fame 
^nce  May  1751  :  that  of  thefe  premifTes  the  lord 
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mayor,  aldermen  and  citizens  had  notice ;  and  that 
by  reafon  thereof,  and  of  the  a6t  of  parliament 
made  for  governing  corporations,  the  mayor,  alder- 
men and  citizens  aflembled  in  "July  1745.  and  the 
livery  were  prohibited  from  ele6ting,  and  had  no 
power  to  ele(St  him  (heriffj  that  he  vias  difabled 
from,  and  incapable  of  being  elected  ;  and  that  the 
fuppofed  ele6lion  of  him  was  void.  To  this  plea, 
the  plaintiff  replied,  that  by  the  ftatute  of  the 
5  Geo.  c,  6.  fe^.  3.  it  is  enabled,  that  no  perfon 
chofen  into  fuch  office  (hall  be  removed  or  otherwife 
profecuted,  for  omiffion  of  taking  the  facrament, 
nor  {hall  any  incapacity  or  difability  be  incurred  by 
reafon  of  the  fame,  (unlefs  he  be  removed,  or  pro- 
fecution  commenced,  within  fix  months.)  To  this 
replication  the  defendant  demurred  ;  and  the  plain- 
tiff joined  in  demurrer.  And  judgment  was  given 
for  the  plaintiff  in  the  (heriffs  court. 

The  defendant  fued  a  writ  of  error,  before  the 
mayor  and  (heriffs,  in  the  court  of  Huftingi\  and 
the  judgment  was  there  affirmed. 

A  writ  of  error  of  this  judgment  given  in  the 
Hujiings  was  brought  before  the  commiffioners  of 
St.  Martim  le  Grand.  The  judges  named  in  the 
commiffion  werg  the  chief  baron  Parker ^  Mr.  juftice 
FoJf£r^  BaihurJ}^  and  Wilmot.  The  plaintiff  in  the 
original  action  pleaded,  in  nullo  ejl  erratum.  The 
caufe  was  argued  three  feveral  times  by  the  mofl:  emi- 
nent counfel  in  the  profeffion.  The  counfel  for  the 
defendant  objected  to  the  declaration,  becaufe  the 
plaintiff  had  not  flated  therein,  that  the  city  of 
London  had  any  right  either  by  charter  or  prefcrip- 
tion  to  ^itok  the  defendant  fheriff :  and  the  by-law 
being  made  to  regulate  this  franchife,  it  ought  to 
appear  on  the  face  of  the  declaration,  that  they  are 
intitled  to  the  franchife  ;  which  can  only  be  by 
charter  or  prefcription.  But  the  judges  being  una- 
nimous in  their  opinion  upon  the  real  merits  of  this 
caufe,  declined  giving  any  opinion  upon  this  point, 
though  they  all  feemed   to  think  there  was  great 
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^r.  juftlce  Fo/ier  delivered  his  opinion  to  the  fol- 
lowing efFe<3 :— I  ihall  found  my  opinion  upon  the 
toleration  and  corporation  a(5ls.  I  (hall  confider  the 
corporation  acS^,  in  the  light  of  a  prohibition  to  the 
ele^lors.  It  was  confidered  in  that  light  in  the  cafe 
of  the  mayor  of  Guildford  and  Clarke,  2  Vent,  247, 
248.  Notwithftanding  there  were  in  that  cafe  ex- 
ceptions to  the  declaration  which  were  faid  to  be 
fatal,  yet  it  appears  by  the  report,  that  the  court  de- 
livered their  opinion  in  this  manner,-^ — -that  the 
matter  pleaded  by  the  defendant  was  a  good  bar ; 
that  to  make  a  default  in  the  defendant,  there  mufl 
have  been  an  eledtion  antecedent,  and  the  ele<5i:ion  of 
fuch  a  one  as  the  defendant  is,  is  abfolutely  prohi- 
bited by  the  ftatute  :  then  I  add,  that  fmce  the  cor- 
poration a6l  is  prohibitory  to  the  electors,  now  they 
have  wilfully  after  notice  chofen  the  defendant,  they 
have  contravened  that  whole  prohibition,  and  a6ted 
Contrary  to  it ;  and  I  am  of  opinion,  that  the  elec- 
tion is  a  mere  nullity. — The  preamble  toa£ls  of  par- 
liament is  the  great  window  by  which  light  is  let  in 
upon  the  fenfe  of  them.  If  you  confider  the  pre- 
amble to  the  corporation  a(9:,  it  will  appear  beyond  a 
doubt,  that  the  intention  of  the  legiflature  in  pafling 
the  corporation  act,  was  to  exclude  proteftant  dif- 
fenters  of  all  denominations  from  corporation  offices. 
The  preamble  to  the  aft,  after  making  (hort  men- 
tion of  the  late  troubles,  fays,  "  To  the  end  that 
the  fucceffion  in  fuch  corporations  may  be  moft  pro- 
bably perpetuated  in  the  hands  of  perfons  well  af- 
fe£led  to  his  Majefty  and  the  eftablifhed  government, 
it  being  too  well  known,  that  notwithftanding  all 
h|s  Majefty!s  endeavours,  and  indulgence  in  pardon- 
ing what  is  paft,  neverthelefs  many  evil  fpirits  are 
flill  working;  for  prevention  of  the  like  mifchief 
for  the  time  to  come,  and  for  prefervation  of  the 
publick  peace  both  in  church  and  ftate,  Be  it  enadl- 
ed,"  and  fo  on.  Thefe  were  the  motives  upon 
which  the  leglOature  proceeded  in  making  this  adt. 
The  means  they  made  ufe  of  to  eiFed:  thefe  ends 
V^ere  two  :  one  regards  the  perfons  who  were  at  that 
(ime  in  corporation  offices :  tiie  other,  thofe  who 
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fhould  come  into  fuch  offices  of  trufl  for  the  future. 
The  a6t,  in  order  to  accomplifh  the  great  ends  for 
which  it  was  made,  is  very  particular :  *'  No 
perfon  fhall  for  ever  hereafter  be  placed  or  chofen  in 
or  to  any  of  the  offices  or  places  aforefaid,  who  (hall 
not  have  within  one  year  next  before  fuch  ele<9:ion 
taken  the  facrament  of  the  Lord's  fupper  according 
to  the  rights  of  the  church  of  England,-'  And  then 
it  goes  on,  and  fays,  that  "  Every  peri^^n  fo  placed 
or  chofen  fhall  take  the  oaths  and  fubfcribe  the  de- 
claration at  the  fame  time  the  oath  of  office  is  ad- 
miniftred  j  and  in  default  thereof,  every  fuch  elec- 
tion is  declared  to  be  void."  This  claufe,  as  I  take 
it,  confifts  of  two  branches,  compleat,  di£tin6l,  in- 
dependent in  their  own  nature.  The  firft  regards 
perfons  who  have  a  right,  and  have  power  in  pof- 
feffion  ;  the  fecond  regards  thofe  who  fhould  be  can- 
didates, and  be  elected  hereafter.  The  firfl  is  in 
my  opinion  prohibitory  upon  the  electors.  It  lays  a 
reftraint  upon  them,  in  the  exercife  of  their  power 
of  electing.  It  confines  them  to  perfons  who  con- 
form to  what  is  prefer  I  bed  by  the  acSt.  The  words, 
as  I  read  them,  are  that  no  perfon  not  previoufly 
qualified  {hall  be  for  ever  hereafter  eledled.  What 
is  that  but  faying,  that  no  perfon  having  power  to 
cle61:,  (hall  ele^t  any  perfon  not  previoufly  qualified 
as  the  a6t  dfred^s.  I  cannot  make  out  any  diffe- 
rence between  the  tvi^o  terms,  that  the  eledlion  (hall 
be  void,  and  that  they  {hail  not  eledi:  fuch  perfons. 
■—The  fecond  branch  of  this  claufe,  regards  only 
the  condition  of  the  candidate.  It  goes  upon  a  fup- 
pofition,  that  a  candidate  may  be  eligible,  and  a6tu- 
ally  eleded  into  the  office ;  and  upon  that  fuppofi- 
tion,  it  requires  a  form  to  be  gone  through  by  him, 
and  in  default  thereof  his  elejSlion  is  declared  to  be 
void.  I  do  not  found  my  opinion  upon  this  branch 
of  the  flatute,  but  upon  the  other,  which  (I  take 
it)  prohibits  the  election  of  a  perfon  not  previoufly 
qualified. — As  to  the  words  in  the  fecond  branch, 
*'  That  in  default  thereof  'he  election  {hall  be  void," 
I  think  that  according  tc  true  grammar,  and  the 
ilrid  meaning  of  the  words,  it  means  plainly  this ; 
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in  aefault  of  thofe  things  being  done,  which  are  re* 
quired  to  be  done  by  a  candidate  after  his  elecflion, 
and  not  in  default  of  that  which  this  a£l  no  way  re- 
quires. The  corporation  a6t  does  not  require  from 
any  perfon  who  is  a  candidate  for  a  corporation  of- 
fice, that  he  (hall  take  the  facrament :  he  is  under 
another  obligation  to  conform  to  the  eftablifhed 
church.  And  th6ugh  1  admit  that  the  rubrick  did 
formerly  enjoin  conformity  to  the  eftablifhed  church, 
yet  in  the  conftru(5lion  of  the  words,  "  In  default 
thereof  the  election  to  be  void,"  we  muft  confine 
ourfelves  to  thofe  duties  which  this  a£t  alone  re- 
quires. We  muft  do  fo  in  common  grammar  and 
conftru£tion.  Here  is  no  running  into  the  other 
branch  of  the  claufe  in  order  to  conftrue  this.  If 
then  the  aft  is  prohibitory  upon  the  eleftors,  the 
confequence  will  be,  tb^t  if  they  having  due  notice 
of  the  incapacity  of  the  candidate,  proceed  not- 
withftanding  to  the  eleftion  of  a  perfon  declared  by 
the  ftatute  to  be  not  eligible ;  the  whole  proceeding 
will  be  a  mere  nullity,  in  contravention  of  the  pro- 
hibition to  the  eleftors,  wilful,  open,  and  undif- 
guifed. — A  right  of  aftion  cannot  accrue  to  the 
corporation  from  fuch  an  improper  proceeding, 
contrary  to  the  ftatute,  prohibited  by  the  ftatute, 
and  confequently  null  and  void  from  the  beginning. 
Thus  it  ftands  with  regard  to  the  corporation. — As 
to  the  defendant :  He  is  now  called  upon  under  a 
penalty,  to  ufurp  an  office  upon  the  crown  ;  which 
ufurpation  will  fubjeft  him  to  a  criminal  profecution 
and  all  its  confequences.  A  ftrange  dilemma  this  : 
to  be  obliged  to  ufurp  upon  the  crown,  or  forfeit 
the  penalty  of  the  by-law.  Can  the  by-law  purge 
the  ufurpation  ?  A  by-law  cannot  purge  or  excufe 
an  ufurpation.  It  would  be  abfurd  then  to  fay,  it 
can  oblige  a  man  to  ufurp. — It  has  been  faid,  that 
all  corporations  have  a  right  to  the  fervice  of  their 
members.  All  corporations,  under  proper  limita- 
tions, certainly  have  this  right.  But  ftill  it  is  a 
right  fubjciSt  to  the  controul  of  the  legiflature.  And 
in  matters  of  ele<5lion,  they  muft  fubmit  to  fuch 
regulations  ^as  the  ftate  (hall  think  fit  to  make. — It 
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is  a«ked,  (hall  perfons  who  live  in  open  contempt  of 
all  government  in  a  ftate,  ftielter  themfelves  under 
this  a£t  ?  That  was  faid  in  Larwood^  cafe  ;  and  it 
has  been  thrown  out  in  this  cafe,  not  very  decently* 
it  is  fufficient  at  this  time  to  fay,  that  the  cafe  of 
debauchees  and  infidels  was  not  in  the  contemplation 
of   the  legiflature  at  the  time  this  a6l  was  made: 
Confequently  this  a^  cannot  extend  to  them.     This 
a6l  was  plainly  levelled  at  perfons  of  quite  a  difFe- 
rent  character.     It  was  not  levelled  at  atheifts  or 
infidels,  but  proteftant  diifTenters,  befides  the  defen- 
dant does  not  endeavour  to  flielter  himfelf  under  the 
idle  excufe  which  the  objection  puts  him  to,  of  be- 
ing an  atheift,  debauchee,  or  an  infidel.     But  the 
defendant)  as  he  pleads  the  toleration  a6i:,  avers  that 
he  does  not  live  in  open  difobedience  to  the  ordi- 
nances of  the  church,  although  he  has  taken  fome 
ifcruples  in  regard  to  the  mode  of  adminiftration  in 
the  eftabliflied  church :  he  is  real  and  fincere  in  his 
fcruples,  and  lives  in  obedience  to  the  ordinances  of 
the  church*- — Diftinilion  has  been  made  in  the  ar- 
gument, between  the  a6ls  and  proceedings  being  void 
in  themfelves,  and  only  voidable.     The  anfwer  I 
give  to  that  is,  that  the  point  now  in  queftion  will 
not  turn,  nor  do  I  put  it  upon  that  branch  of  the  - 

claufe  which  declares  the  election  void,  but  upon 
that  which  abfolutely  prohibits  the  eleftion,  and 
coniequently  renders  it  a  mere  nullity.-^It  has  been 
faid,  that  the  conftru^ion  now  contended  for  is  par- 
tial to  difTenters,  in  excufing  them  from  offices  of 
burden,  1  fay,  yes,  it  is  5  and  it  therefore  excludes 
them  from  all  corporation  offices  which  are  attended 
with  profit  and  honour.  It  would  be  abfurd  to  fay, 
that  the  fame  law  that  exempts  them  from  the  one, 
as  perfons  unworthy  of  a  public  truft,  has  ftill  left 
them  liable  to  the  other  offices,  be  the  truft  that 
attends  the  office  what  it  may.  The  truft  attending 
the  office  of  fherifF  of  the  city  of  London  is  a  high 
truft.  Therefore  if  proteftant  diflenters  are  ex- 
cluded from  offices  attended  with  profit,  merely  as 
perfons  not  worthy  of  a  public  truft ;  it  would  be 
odd  to  fay^  that  they  ihall  be  obliged  to  ferve  the 
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office  of  (heriff,  which  is  not  only  an  office  of  ho- 
nour, but  likewife  an  office  of  very  high  truft.— 
It  was  faid  in  Larwood's  cafe,  and  I  beh'eve  it  had 
weight,  that  no  man  can  by  his  own  plea  difable 
himfelf,  nor  excufe  one  default  by  another.  It  is 
fufficient  now  to  fay,  that  Larwood's  cafe  was  to- 
tally and  fubftantially  different  from  the  prefent. 
He  had  not  properly  pleaded  the  toleration  a(5l,  and 
therefore  could  take  no  advantage  of  it.  The  pre- 
fent defendant  has  pleaded  it  properly,  and  fhewn 
himfelf  not  eligible.  The  defendant  does  not  plead 
the  toleration  a<SI:  and  difability,  to  excufe  one  of- 
fence by  another;  but  to  ftiew,  that  although  the 
rubric  did  require  a  conformity  in  all  things,  as 
to  receive  the  facrament  in  the  church  three  times  a 
year,  and  the  like,  yet  now  his  complying  with  the 
rubric  is  not  to  be  imputed  to  him  as  a  crime  ; 
that  the  fame  a£t  which  hath  taken  away  the  of- 
fence, bath  taken  away  the  guilt ;  and  that  he  is 
guilty  of  no  offence,  in  not  complying  with  that 
which  docs  not  bind  him,  that  by  the  toleration  a^ 
the  rubric  is  taken  out  of  the  defendant's  way,  and 
doth  not  extend  to  his  cafe.  There  are  particular 
branches  of  the  a6l,  from  which  this  intent  may  be 
colledted  ;  but  I  am  clearly  of  this  opinion,  from 
the  whole  fpirit  and  frame  of  it.  The  a<Sl  of  tole- 
ration is  not  to  be  considered  merely  as  an  a6t  of 
connivance  and  exemption  from  former  laws,  it 
was  made,  that  the  public  worfliip  of  the  difienters 
ihight  be  legal,  and  that  they  might  be  intitled  to 
the  public  proted^ion.  Upon  different  occafions  in 
the  a£l,  the  religious  worfhip  olf  the  diffenters  is 
fpoken  of,  as  a  mode  of  worfhip  tolerated  by  the  a6l. 
This  clearly  fhews,  that  the  mode  of  worfhip  among 
the  diffenters  is  legal,  and  authorized  by  law.  There 
were  former  laws  obliging  perfons  to  refort  to  diffe- 
rent churches,  to  be  attendant  on  divine  fervice ; 
^nd  diffenters  are  now  obliged  to  the  fame  in  their 
way  of  worfhip.  Perfons  contemptuouily  diflurb- 
h)g  the  public  worfhip  of  proteftant  diffenters,  are 
liable  to  the  fame  penalties  with  thofe  who  diflurb 
the  worfhip  in  parifh  churches  or  chapels*     As  to 
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perfons  ailing  as  preachers  in  diflenting  congrega- 
tions, they  arfe  exempted  from  ferving  upon  juries, 
and  from  public  offices,  as  fully  as  thofe  of  the  efta- 
bliihed  church  are  by  the  common  law. — Upon  the 
whole,  the  corporation  a(9:  being  prohibitory  upon 
the  eledors,  every  election  contrary  to  it  is  a  mere 
nullity  ;  and  the  toleration  a<9:  having  difpenfed  with 
the  conformity  of  the  defendant  in  this  particular, 
the  judgment  ought  to  be  reverfed. 

Mr.  juftice  Wtlmot:  The  great  quejftion  in  this 
caufe  is.  Whether  the  plaintiff  in  the  original  ai^ion, 
under  all  the  circumftances  difclofed  by  the  plead- 
ings, is  intitled  to  recover  this  fum  of  600/.  impofed 
upon  the  defendant,  for  refufing  to  comply  with 
that  part  of  the  by-law  ftated  in  the  declaration  I 
which  directs,  that  "  every  perfon  elected  into  the 
office  of  (heriff,  (hall  appear  before  the  lord  mayor 
and  aldermen,  and  become  bound  in  a  bond  for  ta- 
king the  oath  of  office  on  the  vigil  of  St.  MichaeU* 
—I  am  of  opinion,  the  plaintiff  is  not  intitled  to  re- 
cover in  this  adtion,  and  that  the  judgments  which 
have  been  given  in  this  caufe  ought  to  be  reverfed.— 
Several  pofitions  have  been  laid  down,  by  the  coun- 
fel  who  argued  in  this  cafe,  that  are  clear  and  in- 
difputable  :  Firft,  It  is  clear,  that  of  common  right 
a  power  is  inherent  in  every  corporation  to  call  upon 
their  members  for  the  performance  of  all  corporate 
duties.  Secondly,  That  the  execution  of  corpora- 
tion offices  is  one  of  the  duties.  Thirdly,  That  a 
power  of  making  by-laws  is  incident  to  every  cor- 
poration. Fourthly,  That  a  by-law,  impofing  a  fine 
for  the  refafal  of  a  corporation  office,  is  good.  It  is 
equally  clear,  that  the  right  every  corporation  has, 
of  calling  upon  their  members  to  execute  corporation 
offices,  may  be  abridged  by  themfelves,  or  by  the 
general  laws  of  the  land.  The  true  queftion  is. 
Whether  the  right  has  not  been  abridged  in  the  pre- 
fent  cafe,  and  what  will  be  the  legal  confequences 
of  fuch  abridgement  ? — The  unhappy  fituation  the 
royal  family  and  the  nation  had  been  in,  before  the 
reftoration,  made  the  legillature  willing  to  guard 
againft  a  relapfe ;  and  therefore  they  thought  it  ne- 
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ceffary  to  regulate  the  corporations  in  an  arbitrary 
way,   by  removing  fome  officers,  and  placing  others 
in  their  room  who  were  better  afFecSled,  and  alfo  by 
providing  officers  for  the  future.     The  method  they 
took  was,  by  vefting  a  power  in  commiffioners  (as 
we  find  in  the  former  part  of  the  adt)  to  turn  out 
whom  they  pleafed,  and  place  others  in  their  offices. 
Of  thefe  they  did  not  require  any  facramental  quali- 
fication, becaufe  while  the  extraordinary  power  fub- 
fifted,  there  was   another   check  or  controul ;  but 
when  that  commillion  expired,  they  did  not  then 
chufe  to  reft  upon  oaths  and  declarations,  but  the  fit- 
jiefs  of  men  by  their  antecedent  religious  habit ;  and 
made  the  having  received  the  facrament,  according 
to  the  rites  of  the  church  of  England^  the  criterion  by 
which  that  fitnefs  was  to  be  determined.     They  did 
not  propofe  it  as  a  teft,  to  be  given  after,  or  at  his 
eledion  5  becaufe  they  thought  that  the  charms  of 
power  in  polTeffion  might  make  fudden  converfions, 
which  might  not  always  be  fincere.     The  intent  of 
the  legiflature  is  exprefTed  in  the  ftrongeft  terms,  to 
efFe(Suate  fuch  an  intention,  "  Provided  that  (after 
the  expiration  of  the  commiffions)  no  perfon  {hall, 
for  ever  hereafter,  be  placed,  eledled,  or  chofen,  in 
or  to  any  of  the  offices  or  places  aforefaid,  that  fhall 
not  have,  within  one  year  next  before,  taken  the 
facrament ;"  and  fo  on :    "  and  in  default  hereof, 
every  fuch  ele6tion  is  hereby  declared  to  be  void." 
Now  this  claufe  is  not  addrefled  to  the  party  eleded, 
but  to  the  ele<5lors.     The  prohibition  is  laid   moft 
clearly  upon  the  perfons  who  had  a  right  to  elefi:.     It 
is  the  voice  of  the  legiflature,  commanding  them  not 
to  e]e(Sl  fuch  perfons.     An  election,  contrary  to  that 
prohibition,  is  a  tranfgreffion ;  and   in  this  cafe  it 
was  a  wilful  tranfgreffion,  becaufe  they  had  notice 
that  Evans  was  one  of  thofe  perfons :  if  wilful,  then 
a  moral  wrong,  which  can  never  lay  a  foundation 
for  an  adtion  in  a  court  of  juftice.     Courts  of  juftice 
are  to  inforce  the  will  of  the  fociety.     Laws  ma-^ 
nifeft  that  Vf'iW  ;    and  it    is  the  duty  of  courts   of 
juftice  to  carry  thefe  laws  into  execution:  but  they 
are  not  to  fuftaifi  adions  for  doing  what  the  fociety 
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has  forbid.     The  iujundion  not  toelc£t,  extingulfhes 
the  right  to  ele6t.     The  a6l  does  not  make  the  of- 
fice, but  the  eleflion,   void.     The  eledtion  in  the 
prefent  cafe  is  an  mfradtion  of  the  law,  and  right  can- 
not fpring  out  of  wrong. — If  an  z6^  of  parliament 
was,  with  a  claufe,  that  all  unmarried  men  Ihould 
be  capable  of  being  eleded,  this  would  work  a  re- 
leafe  of  the  original  contract  as  to  fuch  perfons.     A 
valid  election   is  a  condition  precedent  to  the  right 
which  the  corporation  has  to  command,  and  to  the 
obligation  on  the  members  to  obey.     It  has  been 
faid,  that  this  z6\  was  not  made  to  eafe  diflenters, 
but  to  punifti  them  ;  and   that  an  exemption  from 
burdenfome  offices  will  be  an  eafe ;  that  the  office  of 
fheriff  being  one  of  thofe,  it  will  be  giving  the  a6l  an 
efFed:  which  the  legiflature  did  not  intend  ;  that  it  is 
more  agreeable  to  the  intention  of  the  legiflature  to 
conftrue  the  office  void  as  to  the  perfon  elected,  and 
good  as  to  the  corporation,  who  are  punilhing  as  for 
contumacy.     This  .is  the  fubftantial  part  of  the  ar- 
gument.    Many  cafes  have  been  cited,  where  a6ls 
have  been  deemed  good  to  a  certain  degree,  and  void 
as  to  all  others ;  but  there  never  was,  and  it  is  im- 
poffible  there  ever  (hould  be,  a  cafe,  where  the  word 
void  was  conftrued  in  fuch  a  manner,  as  to  make  the 
a6l  void  as  to  a  perfon  who  broke  the  law,  and  good 
as  to  the  perfons  who  have  concurred  in  breaking  it. 
The  only  point  the  legiflature  had  in  view  was,  to 
fecure  the  power  to  perfons  who  outwardly  profeflTed 
the  religion  of  the  ftate.     The  punifhment  of  non- 
conformifts,  by  excluding  them  from  power,  was  the 
confequence,  not  the  end  of  the  law.  VV"e,  as  judges, 
ought  to  expound   the  law  with  the  fame  fpirit  it 
was  made  ;  and  therefore  ought  not  to  conftrue  it  as 
a  vindidive  law,  for  any  purpofe  but  its  own  end. 
Whether   this  cafe  occurred   to  the  legiflature,   or 
-  how  they  thought  it  fhould  be  determined,  does  not 
appear.     Different  men  may  make  different  conjec- 
tures ;  but  arbitrary  conjectures  never  ought  to  be 
the  bafis  of  judicial  determinations.     If  it  had  occur- 
red, and  they  had  intended  to  have  made  any  dif- 
ference  between  burdeafome  and  lucrative  offices, 
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they  would  have  taken  notice  of  it.  The  conftruc* 
tion  now  muft  be  the  fame :  fuppofe  it  had  been  the 
office  of  chamberlain,  and  the  queftion  put  to  the 
legiflature?  The  anfwer  muft  have  been,  We  in- 
tend to  keep  nonconformifts  out  of  power,  and  there- 
fore we  command  corporations  not  to  ele6l  them. 
They  cannot  be  expo  fed  to  a  penalty  for  not  execu- 
ting an  office  to  which  they  cannot  be  elected :  the 
exemption  from  both  makes  it  equal.  As  to  what 
is  faid,  that  perfons  may  be  qualified  for  a  lucrative, 
and  not  for  a  burdenfome  office,  I  do  not  fee  how 
fuch  a  cafe  can  exift  ;  for  if  they  are  qualified  to 
accept  a  lucrative  office,  they  are  qualified  to  bear  a 
burdenfome  one.  It  {hews,  that  it  was  only  a 
mockery  in  them  ;  but  it  does  not  prove,  that  the 
fcruples  of  other  difiTenters  are  imaginary.  It  would 
be  as  unjuft  to  judge  of  the  fcruples  of  all  the  dif- 
fenters,  by  the  condu£l:  of  fome,  as  to  judge  of  the 
doctrines  of  the  eftablifhed  church,  hy  the  lives  of 
fome  of  thofe  who  profefs  it.  It  has  been  urged, 
that  a  man  (hall  not  be  permitted  to  excufe  himfelf, 
on  account  of  a  difability  occafioned  by  his  own  de^ 
fault ;  that  is  an  aggravation  of  his  ofFence,  to  ex- 
cufe one  crime  by  another  ;  and  that  the  toleration 
aft  did  not  mean  to  exempt  difl^nters  from  relative 
duties.  Inftances  have  been  mentioned  of  perfons 
out  of  their  fenfes,  who  are  not  allowed  to  difable 
themfelves  j  if  fo,  when  the  incapacity  arifes  fronx 
natural  difabilityj  a  fortiori  in  the  cafe  of  a  difability, 
arifing  from  negleft.  Firft,  I  deny  the  rule.  In 
•  This  opinion  S^in.  576,  Fitzherbert  was  of  a  different*  opinion.  It 
does  not  appear  jj^^y  (^^^  hard,  that  a  man  (hall  avoid  his  own  afts 
m  ^  inner,  ^^^  durefs  of  men,  and  not  for  a  vifitation  from  hea- 
ven ;  but  the  reafon  is,  that  the  law  has  direfted  a£ 
mode  of  inquiry,  and  the  King  is  to  take  madmen 
under  his  immediate  proteftion,  and  after  office  found, 
to  avoid  fuch  acls  as  he  thinks  proper.  5  Mod.  421, 
Madmen  cannot  be  chofen  into  corporation  offices. 
In  Eq.  Caf.  Abr,  279,  Lord  King  has  drawn  a  ra- 
tional line  between  the  acts  done  by  an  infane  per- 
fon  to  the  prejudice  of  others,  and  the  a6ls  done  by 
him  to  the  prejudice  of  himfelf. — King  and  Larwood 
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is  no  authority  in  the  prefcnt  cafe,  becaufe  It  is 
clear,  that  the  toleration  acSi  was  not  pleaded,  and 
it  was  only  the  opinion  of  two  judges  Hi^ainft  Sir 
Samuel  Eyre,  In  4  Mod,  274.  Lord  Somers  is  faid 
to  have  been  of  the  fame  opinion  as  Sir  Samuel 
Eyre.  The  fine  was  only  five  marks,  which  fhews 
the  judges  thought  it  a  tender  cafe,  I  obferve,  it 
was  admitted  in  that  cafe,  that  if  a  man  be  difabled 
by  judgment  to  bear  an  office,  there  he  is  excufed, 
becaufe  judicium  redditur  in  invitum.  Why  then 
(hall  not  an  a6l  of  parliament  excufe,  which  Is  the 
judgment  of  the  whole  legiflature?  As  to  Sir  John 
Read's  cafe,  which  was  mentioned,  it  was  an  in- 
formation in  the  Ex  chequer  ^  28  Nov.  26  Car,  2, 
He  was  appointed  ftierifF  of  HertfordJInre^  was  fworn, 
and  took  upon  himfelf  the  execution  of  the  office ;  a 
cafe  very  different  from  this,  for  he  was  capable  of 
the  office  at  the  time  he  was  appointed,  and  had 
been  in  pofTeffion.  In  the  prefent  cafe,  the  defendant 
was  not  eligible.  Sir  John  Read  had  alledged  a  dif- 
ability  which  it  was  in  his  power  to  remove,  and 
which  it  was  his  duty  to  remove  :  but  here  the  de- 
fendant's receiving  the  facrament  mufl  be  precedent, 
and  fince  the  toleration  a<ft,  it  is  not  his  duty  to 
receive  it. — Box  and  Wollafion^  another  cafe  cited, 
turned  upon  the  informality  in  the  plaintifF's  re- 
plication. Had  it  been  determined  on  the  point  it 
is  now  produced  to  prove,  it  would  certainly  have 
been  mentioned  by  chief  juflice  Holt  and  Eyre.^  as  a 
cafe  in  favour  of  their  opinions.  The  cafe  in  3  Lev, 
116.  differs  as  much  from  the  prefent  cafe,  as  be- 
tween legally  and  illegally  eleded.  I  am  therefore 
clearly  of  opinion,  that  the  judgment  ought  to  be  re-= 
verfed. 

The  other  two  judges  delivered  their  opinions  to 
the  like  effe6t,  and  the  judgment  was  reverfedo 
BurrCs  Ecclefiajrical  Law  509, 

/  do  declare  that  I  do  heUeve^  that  there  is  not  any  The  ^ecbratbR 
iranfuhftantiation  in  the  facrament  of  the  Lord'' s  Sup-  againfr  tianfu^* 
per^  or  in  the  elements  of  bread  and  vjine^  at  ar  after  ^^"''^*^'^'''' 
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the  confecrat'ion  thereof^  by  any  -perfon  whatfoever,    Stat. 
25  Char.  2.    c,  2.    fe<5t.  9. 

The  oath  of  of-       This  particular  oath  of  office,  which  is  faid  *  to 

^^^*  be  by  the  antient  common  law,  and  contains  a  con- 

cife  account  of  the  nature  and  feveral  branches  of 

the  (herifF's  office.     The  antient  oath  is  fet  down  in 

Dalt,  Sher.  9. 

But  there  being  in  the  antient  oath  fome  things 
which  were  thought  too  ftrid:  f  with  refpecl  to 
fherifFs,  inftead  thereof  the  following  oath  (hall  now 
be  taken  by  all  high  fherifFs,  except  the  (herifFs  of 
Walesy  and  of  the  county  palatine  of  Chefter,  viz. 

/  C.  P.  do  fwear^  'That  I  ivill  well  and  truly  ferve 
the  King's  Majefty  in  the  office  of  ft) er iff  of  the  county 
of  EfTex,  and  promote  his  Majejifs  profit  in  all  things 
that  belong  to  my  office^  as  far  as  I  legally  can  or  may, 
I  luill  truly  preferve  the  King's  rights^  and  all  that 
helongeth  to  the  crown ;  /  will  not  affent  to  decreafe^ 
leffen^  or  conceal  the  King^s  rights^  or  the  rights  of  his 
franchifes ;  and  whenfoever  I  ftall  have  knowledge  that 
the  rights  of  the  crown  are  concealed  or  withdrawn^  he 
it  in  lands,  rents,  franchifes,  fuits  or  fervices,  or  in 
any  other  matter  or  thing,  I  ivill  do  my  utmoji  to  make 
them  he  rejiored  to  the  crown  again  ;  and  if  I  may  not 
do  it  myfelf,  I  will  certify  and  inform  the  King  thereof ^ 
or  fome  of  his  judges  ;  I  will  not  refpite  or  delay  to  levy 
the  King's  debts  for  any  gift,  promife,  reward,  or  fa~ 
vour,  where  I  may  raife  the  fame  without  great  griev- 
ance to  the  debtors  -,  I  will  do  right,  as  well  to  poor  as 
to  rich,  in  all  things  belonging  to  my  office  i  1  will  do  no 
wrong  to  any  man  for  any  gift,  reward,  or  promife,  nor 
for  favour  or  hatred  ;  /  tvill  difiurh  no  man's  rights 
and  will  truly  and  faithfully  acquit  at  the  exchequer  all 
thofe  of  whom  I  ftall  receive  any  debts  or  duties  her 
longing  to  the  crown  \  I  will  take  nothing  whereby  the 

*  Dy.  168.  h.  pi.  19. 

i'  See  Cro.  Car.  26.  Several  exceptions  taken  hy 
Lord  Coke  to  the  additions  made  to  the  antient  oath,  an4 
ajsnexed  to  the  Dedimus  to  fvvear  him  flieriff  oi Bucks. 

King 
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King  may  lofe, ,  or  whereby  his  right  may  be  difturhed^ 
injured^  or  delayed  \  I  will  truly  return  and  truly  ferve 
all  the  King's  writs,  according  to  the  heji  of  my  Jkill  and 
knowledge ;  1  will  take  no  bailiff's  into  ?nyfervice  but  Juch 
as  I  will  anfwerfor^  and  vjill  caufe  each  of  them  to  take 
Juch  oaths  as  I  do,  in  what  belongcth  to  their  bujinefs 
and  occupation ;  /  will  truly  fet  and  return  reafonable  and 
due  ijfues  of  them  that  be  within  ?7iy  bailiwick,  accord- 
itig  to  their  ejiate  and  circumjiances,  and  make  due  pa^ 
nek  of  perfons  able  and  fufficient,  and  not  fufpe6ied  or 
procured,  as  appointed  by  the  fiatutes  of  this  realm  ;  / 
have  not  fold  or  let  to  farm,  nor  contraSfed  for,  nor 
have  I  granted  or  promifed  for  reward  or  benefit,  nor 
will  1  fell  or  let  to  farm,  nor  contrail  for,  or  grant  for 
reward  or  benefit,  by  myfelf  or  any  other  perfon  for,  or 
for  my  ufe,  direSlly  or  indireSily,  my  fbsriffwick  or  any 
bailiwick  thereof,  or  any  office  belonging  thereunto,  or 
the  profits  of  the  fame,  to  any  perfon  or  perfons  whatfo^ 
ever ;  /  will  truly  and  diligently  execute  the  good  laws 
and  fiatutes  of  this  realm  ^  and  in  all  things  well  and 
truly  behave  myfelf  in  my  office,  for  the  honour  of  the 
King  and  the  good  of  the  fubjeSls,  and  difcharge  the  fame 
according  to  the  beff  ofmyfizill  and  power.  So  help  me  God, 
Stat.  3  Geo.  c.  15.  fe<Sl.  18. 

Which  faid  path  is  hereby  ordered  and  ena£led  io 
be  adminiftred  and  given  by  fuch  commiflioners  as 
ihall  be  named  and  authorized  to  adminifter  the 
foregoing  oath  to  the  high  fiierifF  in  the  country, 
when  and  fo  often  as  a  commifiion  or  dedimus  fhall 
be  fued  forth  of  the  proper  court  for  that  purjrofe, 
or  by  the  barons  of  the  (aid  court,  or  one  of  them, 
when  the  faid  (heriff  defires  to  be  fworn  in  town. 
td,  lb. 

The  (herifFs  of //^/^j,  and  the  county  palatine  of 
Chejier,  fnall  not  be  obliged  to  take  the  aforefaid 
oaths,  or  either  of  them,  but  (hall  ftill  take  the  ufual 
and  accuftomed  oaths  as  ^.he'/  have  formerly  done, 
except  the  words  following,  z'i%.  Ye  Jh all  be  clwelling 
in  your  own  proper  perfon  zuithin  your  bailiwick,  for  the 
time  ye   fhall   continue  in   the  fame    office,  except  ye 
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U  otherwtfe  Ucenfed  by  the  King ;  which  words  {hall 
hereafter  be  left  out  of  the  faid  oaths.     Id,  ib, 

R  t        f  th  ^  ^^''^^  taken  the  oath  of  the  within  mentioned  Sir 

dedimus.  C.  P.  knight^  Jheriff  of  Eflex,  by  virtue  of  this  writ 

to  us  directed,  (fuch  a  day  and  year)  truly  and  faith' 
fully  to  execute  the  office  of  Jheriff^^  as  well  according  to 
the  form  of  a  certain  fchedule  to  thefe  prefents^  as  to 
the  tenor  of  the  writ  and  fchedule  of  the  writ  aforefaid 
likewife  annex ed^  as  that  writ  orders  and  directs. 

Entering  into  a        '^^^  ^^^  flierlfF  muft  go  into  the  remembrancer's 
recognizance  for  officc,  in  the  Exchequer^  to  enter  the  recognizance 
payment  of  his    -^Jth  furetlcs,  (or  fomc  for  him)  with  condition  for 
pro  ers,     c.      payment  of  his  proffers  or  accompts,  which  is  twice 
in  the  year,  viz,  at  or  before  Eafier  term  and  Mi- 
chaelmas term.     Then  his  attorney,  or  fome  other, 
will  write  him  a  note,  fignifying  that  he  is  (herifir 
of  fuch  a  county,  and  hath    entered  into    recogni- 
zance ;  the  which  note  the  (herifF  muft  deliver  to  one 
of  the  fix  clerks  in  Chancery  to  make  his  patent  by, 
with  a  writ  of  afliftance,  and  a  writ  of  difcharge 
to  be  delivered  to  his  predeceflbrs,    which  (iiould  be 
delivered  with  all  fpeed  to  his  predeceflbrs,  for  the 
benefit  of  his  under-fherifF;  becaufe,  till  it  be  deli- 
vered, the  precedent  fherifF  may  do  execution  of  all 
procefs.     Dalt.  Sher.  7. 
When  and  v/rere      T"he  new  (herilF,  at  the  firfl  county  court  next 
new  fheriff  n-iUil  after  his  ele<5lion,  and  the  difcharge  of  the  old  fhe- 
read  h.s  c  urs    j.||f^  mxxdi  read  his  patent  and  writ  of  afTiflance,  and 
^^  ''^'^'  nominate  his  under-fherifF.     Dalt.  Sher.  19. 

c.    .ff    ^  *'  Every  flierifFof  (hires,  being;  no  cities  nor  towns 

four  deputies  to  made  iDires,  Inall  at  his  nrlt  county  day,  or  witnm 
make  replevins,  two  months  after  he  has  received  his  patent,  pro- 
claim in  the  (hire  town  four  deputies,  dwelling  not 
above  twelve  miles  one  diftant  from  another,  w-hich 
deputies  fhall,  in  the  (herifF's  name,  make  replevins 
and  deliverance  of  diftrefles,  as  the  fherifF  may  do; 
upon  pain  that  every  fherif^',  for  every  month  that 
he  (hall  lack  fuch  deputies,  (hall  forfeit  five  pounds, 
one  half  to  the  King,  and  the  other  half  to  him  who 
will  fue."  Stat,  i  ^"  2  Phil,  ^  Mar.  c.  12.  /  3. 
2  "  Every 
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"  Every  fherffF  fhall  make  yearly  a  deputy  in  the  Shall  appoint  de- 
courts   of  Chancery y    King's  Bench ^    Common   Pleas^  counts  To^e^ive 
and  Exchequer^    of  record,    before   he  returns  any  writs, 
writ,  to  receive  all  writs  and  warrants;  and  all  (he-" 
rifFs,   bailiffs,    gaolers,    coroners,    or    other  officers, 
which  do  contrary  to  this  ordinance,  (hall   lofe  to 
the  party  grieved  his  treble  damages,  and  ihall  for- 
feit  forty  pounds,  whereof  the  King  fhall  have  the 
one  half  to  be  employed  to,  the  ufe  of  his  houfe,  and 
the  party  who  will   fue,  the  other  half.     And   the 
juftices  oi  affize,  juftices  of  the  one  bench  and  of 
the  other,  and  juftices  of  the  peace,  fhall  have  power 
to  inquire,  hear  and  determine  of  office,  without  fpe- 
cial  commiffion,  of  all  who  do  contrary  to  thefe  or- 
dinances."    Stat.  22  H'  6.  c.  9.  /  I. 

"  Every  fhenff  of  Wales ^  and  of  the  counties  pa-  Wales,  Chefteri 
latine  of  Chejier^  and  of  the  city  of  Chejier^  fhall 
have,  in  the  King's  Bench  and  Common  Pleas,  one 
deputy  to  receive  writs ;  and  all  writs  of  proclama- 
tion fhall  be  delivered  to  fuch  deputy  of  record." 
Stat,  I  Edw.  6.  c.  10.  f.  2' 

"  Every  fheriff  of  the  county  palatine  of  Lan-  Latica/er. 
cafler  fhall  have,  in  the  faid  courts  of  King's  Bench 
and  Common  Pleas^  one  deputy  at  leaft  to  receive  all 
writs  of  proclamation,  which  fhall  be  delivered  unto 
fuch  deputies  of  record.**  Stat,  5^6  Edw,  6. 
c.  26.  /  4. 

"  Every  bifhop  of    the  bifhoprick  of  Durham^  Durham, 
and  during  the  vacation  the  chancellor  of  the  coun- 
ty palatine,  fhall  have,   in  the  court  of  King's  Bench 
and  common   pleas,  one  deputy  at  leaft  to   receive 
writs  of  proclamation,  which  fhall  be  delivered   to      , 
fuch  deputy  of  record.     Stat.  31  EUz.  c.  9-/3. 

Such  deputies  are  to  be  made  by  warrant  of  at-  Deputies  to  be 
torney  from  the   high  fherifF.     Dalt.  Sher.  20.  but  ^  ^^  ^y  writing, 
fee  id.  457. 

The  fuperior  courts  have  inforced  the  above  a(5ls 
of  parliament  as  far  as  they  relate  to  the  fheriffs  ap- 
pointing deputies,  by  obliging  them  to  be  entered  on 
record  in  the  refpe^^ive  courts.  See  the  following 
rules  in  the  King's  Bench,  viz.  Mich.  1654.  Eajler 
J 6  Car.  2.  Reg.  4.  and   in  the  Common  Pleas,  viz. 

P  3  Mich,, 
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Mifh.  1654.  Hll.  15  ^  16  Car.  2.  Mich.  1654. 
Cc;/7.  Rep.  566.  /)/.  243. 
Tiikjng  oyer  pri-  'j'j^g  ^lext  thing  MS,  the  new  fherifF  at  or.  before 
-nJInture/'  ^  ^^'^  ^''^  county  court,  muft  take  over  from  his  pre- 
deceflbr  all  his  prifoners  and  v/rits  precifejy  by  view, 
and  by  indenture  to  be  made  between  them,  where- 
in all  the  caufes  which  he  has  again  ft  every  prifoner 
muft  be  fet  forth  and  delivered,  or  elfe  the  new  Ihe- 
rJff  is  not  charged  with.  them.     Dalt.  Sher.  15. 

An  aftignment  of  the  prifoners,  though  not  by 
indenture,  fhall  bind  the  new  (herifF  if  he  has  notice 
of  the  caufes  wherewith  the  prifoners  are  charged; 
for  it  feems  the  form  of  the  indenture  was  intro- 
duced only  for  the  conveniency  and  fecurity  of  (he- 
rlffs;  and  therefore  if  a  note  or  fcheduJe  only  is 
made  of  the  prifoners,  with  the  caufes  of  their  im- 
prifonment,  and  this  delivered  to  the  new  fheriff, 
and  thereupon  he  accepts  the  cuftody  of  the  *  gaol, 
they  are  as  effe£lually  turned  over  as  if  done  by  in- 
denture J  volenti  non  Jit  injuria ;  and  the  new  ftierifF 
can  no  more  pretend  to  ignorance  when  the  truft  he 
engages  in  is  declared  to  him  by  deed  poll,  than  by 
indenture.  ■  4  Bac.  Ahr.  441,  446.  19  Vin.  Abr. 
454.  ;)/.  8.  Supplem.  to  Lil.  Abr.  37.  pi.  4.  Barnes's 
'  Notes  C.  P.  259.  t  2  Kel.  125.  pi.  lOl.  Dalt.' 
15.  Sid.'  335.  /)/.  21.  2  Rol.  Rep.  146.  but  the 
new  fherifF  may  compel  the  old  fheriff  to  make  an 
aftignment  by  indenture.  2  Kel.  125.  pi.  loi. 
What  (hail  be  It  was  the  opinion  of  all  the  juftices,  that  by 
faid  a  good  de-  j^^  ^j^g  q\^  foeriff  ought  to  deliver  the  body  of  him 
to  bTnude.  °^^  who  is  in  his  cuftody,  by  view  to  the  new  fheriff^ 

*  That  the  new  fheriff  is  not  bound  to  take  delivery 
of  a  prifoner  but  in  the  common  gaol  of  the  county. 
Poplj.  85.  2  Leon.  54.  Havi^.  30,  33. — A  writ  for  the 
new  (herift  to  compel  an  aiTignment  by  indenture  from  his 
predecefTors.    Reg.  zgi^. 

f  This  is  Rep.  and  Caf.  in  Chanc.  and  K.  B.  4,  5,  6,  7, 
and  Geo.  2.  but  as  the  author  has  put  his  name  to  the 
Edit,  referred  to,  'viz.  1764.  and  in  order  to  diltinguifh  it 
from  Lord  Ch.  Juft.  Kelynge's  Reports  publifhed  by  Lord 
Ch.  Juft.  Holt,  (See  Holt's  Life  115.)  we  venture  to 
c^il  it  2  KeL 

and 
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and  fuch  prlfoners  ought  to  be  brought  to  him  to 
view;  and  from  that  time  the  law  fhall  judge  the 
prifoners  in  the  poflefficn  of  the  new  (heriff,  and 
jtt)t  before.     2  Leon.  54. 

D.  iheriff  of  Tf^arivick  had  one  in  execution,  ^("''"^  ^^P^'"  * 
whom  he  kept  in  a  private  prifon  by  himfelf,  f-Q^  P"^^^^  P"^' °"* 
all  his  executions  in  the  ♦town  of  Warwick ;  and 
and  when  he  was  difcharged  of  his  office,  and  a  new 
(herifF  made,  D.  faid  to  the  new  (herifF,  that  he 
had  fuch  an  one  in  execution  in  his  cuftody,  and 
offered  to  the  faid  (herifF  to  put  him  in  the  inden- 
ture amongft  his  other  prifoners  delivered  to  the  new 
flierifF,  but  the  new  fherifF  refufed  to  receive  him, 
unlefs  D,  would  deliver  him  into  the  common  gaol 
of  the  county,  which  was  in  the  Town  of  fVarwick^ 
and  then  the  prifoner  efcaped.  D.  was  charged  with 
this  efcape,  for  the  new  flierifF  is  not  compellable  to 
take  the  prifoners  of  the  delivery  of  the  old  flierifF, 
but  in  the  common  gaol  of  the  county.  And  if  the 
fherifF  dies,  the  party  fliall  be  rather  at  a  prejudice, 
than  the  new  (herifF  without  caufe  charged  with 
him:  and  in  fuch  a  cafe,  the  party  who  fued  execu- 
tion, may  help  himfelf,  (to  wit)  by  a  remanding  of 
the  body  by  a  corpus  cum  caufa^  whereby  he  may  be 
brought  to  be  duly  in  execution,  and  this  under  a 
due  officer.     Mo.  688. 

There  v/as  an  Habeas  corpus  ad  recipiend\  &c.  for 
IV.  W,  to  H.  (herifF  of  Gloucejier^  and  he  moved 
the  court  for  their  advice,  becaufe  TV.  was  in  exe- 
cution when  B.  was  (herifF,  and  was  left  in  the 
gaol  when  C.  was  (herifF;  but  he  was  not  turned 
over  by  indenture  to  C.  nor  to  H.  but  v/as  yet  in 
the  gaol,  and  had  been  charged  with  a  new  execu- 
tion, which  they  were  ready  to  return,  but  pray 
that  he  (hall  not  be  inforced  to  return  the  other 
execution,  becaufe  he  was  not  in  cuftody  to  h-m  for 
this.  By  the  court,  he  (hall  not  be  compelled  to 
make  other  return,  but  for  the  firft  execution  he 
(hall  yet  remain  m  the  cuftody  of  B.  the  ancient 
(herifF,  though  his  body  be  in  the  cuftody  of  the 
new,  becaufe  he  was  not  turned  over  by  indenture; 

P  4  and 
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and  the  difference  between  this  and  JFe/lble's  cafe, 
ttmuftbebyJ5,  is,  that  there  the  prifoner  was  turned  over  for  one 
to  H.  and  not^    6tht^  and  not  for  the  other  5  and  therefore  an  efcape 
Y    »   0   •     ^?  fQf  x.h2Lt.     And  by  the  courts  B.   the  ancient  ftierifF 
may  turn  him  over  by  indenture  to  H,    the  prefent 
fheriff  (for  it  ought  not  to  be  to  C   for  he  never 
Was  in  his  cuftody),  and  tj^en  he  will  make  return  of 
all   the  executions.     Sid.  335.      2  Keb.  Rep.  224. 
for  what  prifo-       If  the  flierifF  takes  a  man  in  execution,  and  af- 
^ff^ftairiT^^  terwards  a  new  fheriiF  is  made^  and  afterwards,  and 
thargeablg,         before  the  antient  fheriff  delivers  this  prifoner  over 
by  indenture  to  the  new  (herifF,  the  prifoner  efcapes, 
here  the  old  fheriff"  only  is  chargeable  for  this  efcape, 
and  not  the  new  (heriffj  for  the  new  fheriff  (hall  be 
chargeable  for  no  other  prifoners  than  what  are  deli- 
vered over  to  him  by  indenture.     Cro,  EHz,  365, 
366.    Hob.  266.    Buljlr.  70.     2  Leon,  54.     3  Co^ 
72.     2  Rol.  Abr.  457. 
t^poh  the  old  Wiiere  the  new  fheriff  is  chargeable  upon  an  ar- 

ifheriff 's  former  ^^^  ^,  j.|^g  ^l^  ftieriff's  return  of  Languidus.,  the  party 
remaining  always  in  prifon.     Cro.  Jac.  380. 

And  in  Cro.  Eliz.  440.  adtion  on  the  cafe  was 
brought  againff  the  fheriff;    and   the  plaintiff  de- 
clared, whereas  he  had  recovered  100/.  and  had  a 
Fieri  Faciasy    and    the  defendant  by  virtue  thereof 
Execution  cxe^-    levied  28/.  and  had  not  returned  the  writ,  nor  paid 
tuted  the  fame    the  moncy  to  the  plaintiff.     On  not  guilty  pleaded, 

dav  that  the  writ  •  -j  v  j      ^u   ^    ^u  -^       ^      j  i* 

of'difcharKe       ^^  evidence  It  was  proved,  that  the  writ  was  deli- 
came.  vered  to  C.  the  defendant's  under-fherifF,    9  Nov, 

34  Eliz.  and  the  fame  day  he  made  execution  ;  and 
he  proved,  that  the  fame  day  a  writ  of  difcharge  was 
delivered  to  him.  But  he  did  not  prove  he  had  no- 
tice of  this  writ  of  difcharge,  before  the  execution 
ferved.  By  the  Court.,  He  was  yet  fheriff,  and  charge- 
KoVicc  ofexecu-  able  to  the  plaintiff's  a(3ion.  The  ancient  fheriffs 
Hon?  tothenew'Qygi-,!-  ^^  gj.^.^  notice  of  all  executions  againft  any  in 
their  cuftody,  to  the  new  fheriff,  although  the  exe- 
cutions are  of  record;  or  otherwife  the  new  fheriff 
fhall  be  chargeable  with  them.  But  if  the  old  fheriff 
die,  the  new  flieriff  at  his  peril  fliall  take  notice  of 
all  executions  which  are  againft  any  that  he  finds  in 

the 
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the  gaol ;  and  this  is  of  neceflity,  for  there  is  none 
to  deliver  over > the  prifoners  to  him:  and  in  fuch 
cafe  the  new  flier  iff  is  to  take  notice  of  all  the 
writs.  Moor  688.  Poph,  85.  3  Co,  71,  Cro, 
Eliz.  366. 

The  delivery  over  of  the  prifoners  muft  be  by  in-  Executions  to  be 
denture,  and  every  feveral  execution  againft  every  !"^"^'°"^'^  *"  ^^® 
of  them  muft-  be  therein  mentioned,  and  therefore 
in  the  great  cafe  to  this  purpofe,  viz.  IVeJibieh  cafe. 
The  fheriffs  of  London  by  indenture  deliver  over 
J,  S.  (w^ho  w^as  in  execution  at  the  fuit  of  J.  and 
B»  feverally)  and  only  mentions  the  execution  of  ^. 
and  y.  S.  efcapes ;  B.  brought  debt  againft  the  old 
fherifFs,  and  adjudged  that  the  a61:ion  w^ell  lies ;  for 
he  cannot  be  in  cuftody  of  the  new  ftierifF  for  this 
execution,  becaufe  they  were  not  charged  with  this 
execution,  and  the  fault  was  in  the  old  ftierifts,  in 
omitting  it  on  their  indenture,  and  the  efcape  com- 
mences ed  injfante^  that  the  ancient  fherifFs  deliver 
their  prifoner  to  the  new,  for  then  they  *  ceafe  to  have 
the  cuftody  of  him ;  and  though  he  remains  in  the 
walls  of  the  gates,  it  is  an  efcape  in  law.  3  Co, 
J  J,  Cro.  Eliz,  265.  2  Rol.  Jbr.  457.  Hob.  266. 
Buljir.  70.     2  Leon,  54. 

And  until  the  prifoners  are  delivered  to  the  nev7 
iherifF,  they  remain  in  the  cuftody  of  the  old  ftierifF, 
notwithftanding  the  new  patent,  the  writ  of  dlf- 
charge,  and  the  writ  of  delivery.  Wood*s  Inft.  h,  X. 
ch,  7.  p.  70. 

"  All  ftierifFs  ftiall  at  the  expiration  of  their  of-  Writs  to  be 
fice  turn  over  to  the  fucceeding  ftierifF,  by  indenture  the^ucSng 
and  fchedule,  all  fuch  writs  and  procefs  as  remain  in  iheriff,         • 
their  hands  unexecuted,  who  fliall  exequte  and  re- 
turn the  fame ;  and  in  cafe  any  fherifF  negled  to 
turn  over  fuch  procefs,  he  (hall  be  liable  to  make 

"**  And  the  new  fherifF  is  to  be  charged  with  an  efcape 
after.  Cro.  Jac.  380.  But  if  a  prifoner  is  omitted  out  of 
the  indentures,  and  fo  not  turned  over  at  all,  he  remains 
in  the  cuftody  of  the  old  fheriff.  Sid^  535.  Noy  51, 
2  Leon.  54,     2  Keb.  Rep.  224. 

fatisfadlon 
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fatisfa61:Ion  by  damages  and  cofts  to  the  party  ag- 
grieved."    Stat.   20  Geo.  2.  c,  27' 
Kot  to  return         "  No  (heriff  fliall  be  called  upon  to  make  a  re- 
^m  f«  months  ^^^.j^  ^jf  ^jj    ^j.-^  Q^  procefs,  unlefs  he  be  required  fo 

after  expiration  ..-{p  '^  .  '  ,  ..^^,. 

«rf  hisofSce.       to  do  witnm  iix  months  after  the  expiration  of  his 
office."    3.  Se£f.  2. 

All  the  writs  which  are  fet  over  in  the  indenture  * 
between  the   fherifFs,   if   they  have   been  executed  ■ 
by  the  old  fheriff,  then  they  muft  be  returned  by 
him,  or  in  his  name,  and  fubfcribed  by  the  new 
(heriff,  thus ; 


0a!t,  Shefo  i^i  This  writ  as  indorfed  was  delivered  to  me  by  Sir 
J.  S.  knight^  the  late  Jheriff  my  predecejfor^  at  the 
going  out  of  his  office. 


By  Sir  C.  P.  knight,  fheriff. 


Till  what  time        The  o!d  (heriff  of  a  county  is  fheriff  until  the 
ciie  old  fheriff,     ^^^  ^^^  ^^^  ^^  fwom,  although  he  be  chofen  ;  for 

©I  tiie  nev7  !n€-  . 

riff  may  aft.       it  IS  the  taking  of  his  oath  that  doth  compleat  him 
in  his  office;  and  before  he   is  fo  compleated,  the 
old  fheriff  is  in  office,  for  there  muft  not  be  a  va- 
cancy, left  there  be  a  failure  of  juftice  for  want  of 
a  fheriff.     2  Lil.  Ahr.  632,  633.     And  the  arreft  is 
good  by  the  old  fheriff  till  a  new  patent  be  fhewed 
to  him,  or  other  fufficient  notice.     Cro.  Eliz,    12. 
The  a6ts  of  the  old  fheriff"  are  good,  till  a  writ  of 
difcharge  received.    Moor  186.    And  a  bailiff  errant 
may  execute  a  warrant  of  an  old  fheriff  made  before 
a  writ  of  difcharge,  although  a  new  fheriff  be  cho- 
fen.    Mcor  364. 
lii  w?>at  cafe  pro-       Generally   the  fheriff  who  begins  an  execution 
eefs&aiibetothe  {]^all  finifti  it,  though  his  office  is  expired  ;  therefore 
*^*  '  procefs,  in  fome  cafes,  may  be  to  the  old  fheriff,  to 

bring  in  the  body  of  a  prifoner ;  and  that  is,  where 
before  he  hath  made  a  return  of  Ccpi  Corpus  i^ 
parat*  haheo^  and  afterwards  he  is  removed,  and  a 
Bcw  fheriff  madej    on  nonappearance  of  the  pri- 

foner* 
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foner,  procefs  (hall  go  to  the  old  (herlff  by  *  Dt- 
Jhlngas.      Bulftr.   82. 

The  difference  is,   if  the  fheriff  at  the  day  return  Upon  a  Cepi 
Cepi  corpus^  and  have  not  the  body  ready,  he  fhall  be'^'"'-^"'* 
amerced,  and   a  Dljlringas  (hall  be  awarded    to  the 
coroners.     But   if  '.he  old  (herifF  at  the  day  return 
Cepl  corpus.,  and  before  the  day  of  the   return  is  re- 
mcvedj  -^nd  a  new  one  is  made,  tht  Dtjiringas  here  Diftringasj 
fhall  be  awarded  to  the  new  (herifF,  if  it   appear  on 
the  record  that  he  has  taken  rhe  body. 

A  iherifF  on  a  Fieri  facias  feifed  goods  in  his 
hands  to  the  value  of  the  debt,  and  paid  part  of  the 
debt;  and  the  goods  not  bemg  fold,  nor  the  writ  re-  Sale  of  goods  af- 
turned,  the  flierifF  was  difcharged,  and  afterwards  ^" '^'^'^''S*'' 
fold  the  refidije  of  the  goods  without  any  Venditioni 
exponas ;  ^ad  hy  the  courts  the  fale  is  good  -,  for  the 
writ  of  Fieri  facias  gave  authority  to  him  to  fell 
without  a/nv  other  wiir.  Cro.  Jac.  73.  Mo.  557. 
RoL  Ahr.  893,  894.  But  Helv.  S.  C.  fays  it  was  ad- 
Judged  contra^  but  feems  to  be  a  miftake.  4  Bac, 
Ahr,  446.    but   fee  Barnard,  K,  B.   Si, 

The  (herifF  fold   goods  upon  a  Fieri  facias,    and  ^^^  ^^^'^  '^ 
upon  a  Venditioni  exponas,  he  returned  that  he  could  l^'^^J'    "    ^ 
not  find  buyers,  then  his  ofHce  dciermined,  and   he 
ftill  detained  the  goods  in  his  hards  ;  and  it  was  faid, 
the  phintlfF  had   no  other  remedy  againft  the  old 
(herifF,    but  to  have  iffues  upon  him.     Latch  117. 

If  money  be  paid  to  the  old  (henfF,  and  he  is  dif-  Where  party  paid 
charp;ed  before  the  return  or   the   wuf,    the  partv  the  money  to  the 
(hall  not  be  compelled   to  pay   it  again  ;    and  the  °       ^"  * 
plaintifF  may  have   his  remedy  againft  the  anuent 
(herifF,    if  he   will.     Cro.  EUz.   208,  209,    pi.  4, 
Sav.  123.  pL  igi,     Ander.  247.   pL  260. 

*  There  are  two  forts  of  Difiringas,  one  to  diftrain  the 
old  ftieriff  to  fell,  and  bring  in  tre  money,  the  other  to  fell, 
and  deliver  the  money  to  the  new  fheritf,  to  bjing  it  into 
court ;  which  plainly  (hews  his  authority  continues  by  vir- 
tue of  the  firft  writ,  Salk.  323.  2  Ld.'  Rnym.  1074, 
1075.  II  Mod.  34,  35.  The  jD//?rz>70-^^  whxh  commands 
the  new  fherilF  to  diftrain  the  old  one  to  it\i^  and  bring  in 
she  money,  is  the  moft  ufual.     6  Mod.  299. 

The 
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Proclamation  re-  The  old  fTicrifF  returned  the  proclamation  uoon 
tamed  by  him,  ^^^  £^v/^^„^;  after  that  he  was  difcharged  of  his  office, 
and  by  the  judgment  of  the  court  the  outlawry  was 
void,  and  the  party  was  difcharged.  Dy.  41. 
OM  'ffieriff  not  The  juftices  faid  they  couJd  not  grant  an  attach- 
t«r  fe  fined  for     ^^^^        j^^^  ^  q^^^-^^  ^^^  ^  Contempt,  after  he  was 

aempt,  removed  out  or  his  office,  for  then  he  was  no  officer, 

and  could  not  be  fined,  and  without  fine  th^  do 
not  ufe  to  imprifon.     2  Brownl,  144. 

A  tlpftaff  to  be        A  fherifF  out  of  his  office  cannot  be  fined  by  the 

^t  iou  court,  but  z.  tipftaiF  may  be  fent  for,  to  bring  him 

in  to  anfwer  the  mifdemeanor  committed  by  him 
when  he  was  in  his  office.  2  LiL  Abr,  tl'j.  or  a 
D'ljiringas  nuter  Vicecomitt  may  iflue  out  againfl  him. 

Attachment  for  2  Saund.  88.    2  Lil.  Abr,  627.    Attachment  againft 

frivoloBs  return   fherifF   for  frivolous  return  of  Hah,    Corp.  which 
©»  AH  Mao,  Corp,  ,1  •  r  •  /• 

^  was    that    the   committee    for    poor  prifoners   or- 
dered he  fhould  not   bring  the  body,  till  they  had 
confulted  with  the  lord  chief  juftice;  and  an  Alias 
Hab,  Corp,  under  pain  of  80  /.     Styl.  Rep,  422. 
Fot- jiot  bringmg      An  attachment  was  granted  asainft  a  (herifF,  for 

irtoney  into  court       ^    r  \    •  ••  I'tiii 

sgjanexemDtion.  refuimg  to  bring  monies  mto  court  which  he  had 
levied  upon  an  execution,  and  was  ordered  by  the 
court  to  bring  it  in,  for  the  iheriff  is  an  officer  of 
the  court.     Lil.  Abr.  159,  160. 

for  no?  returning      An  attachment  was  granted  againft  the  fheriiF  of 

sVaiditicm  ex-  q  ^^j,  ^^^^  |.jg  j-gturned  he  had  taken  goods  upon  a 
"lejlatum  Fieri  facias^  but  that  they  remained  in  his 
hands  for  want  of  buyers ;  whereupon  a  writ  iffued 
to  put  them  to  fale,  of  which  he  made  no  return, 
nor  any  fatisfadion  to  the  plaintiff.  T,  Raym.  171. 
LiL  Abr.  160. 

determination  of      n^^^  YiXng   may  determine   his  office  when   he 

plealeth,  though  he  cannot  (during  the  continuance 
of  his  office)  abridge  his  power.     4  Bac.  Abr.  431. 

The  fiieriit  being  made  a  baron  of  parliament,, 
or  becoming  a  baron  by  defcent,  this  doth  not  de- 
termine his  office.     Cro.  Eliz.  2.  pi.  3. 

By  the  common  law  the  patents  of  (herifFs,  Wko  ' 
all  other  commiffions  determined  by  the  death  of  the 
King.    Dy.  165,      2  Sid.  Jf(),    Dalt.  Sher.  17.     But 
now  by  the  ftatutes  ^  ^  ^  If,  3.  c,  27.  fe^.  21. 

I  Anti^ 
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I  Ann.  Jf.  I.  c,  8.  Je£f.  2.  fuch  commiflion  (hall 
remain  in  full  force  for  the  fpace  of  fix  months  next 
after  fuch  death  or  demife,  unlefs  fuperfeded,  deter- 
mined or  made  void  by  the  next  fucceflbr.  4  Bac, 
Abr.  435. 

But  though  fuch  patent  was  determined  by  the 
death  of  the  King,  yet  it  was  adjudged,  that  if  the 
fherifF  after  fuch  demife,  and  before  his  taking  out 
a  new  patent,  fufFered  a  prifoner  to  efcape,  that  an 
a^iion  lay  againft  him.     7  Co.  30. 

"  If  any  fherifF  fha  11  die  before  the  expiration  of  ^^^^^*°I5S 
his  year,  or  before  he  be  fuperfeded,  the  under-fhe-  J|j  coatinue, 
rifF  (hall  neverthelefs  continue  in  his  office,  and  exe- 
cute the  fame  in  the  name  of  the  deceafed,  till  an- 
other ftierifF  be  appointed  and  fworn ;  and  the  un- 
der-{heriff  (hall  be  anfwerable  for  the  execution  of 
the  office  during  fuch  interval  as  the  high-fheriff 
would  have  been ;  and  the  fecurity  given  by  the 
under-fherifF  and  his  pledges  (hall  fland  a  fecurity  to 
the  King  and  all  perfons  whatfoever,  for  the  due 
performing  of  his  office  during  fuch  interval."  BtaU 
3  Geo.  c.  15.  fe^.  8. 

Twenty-feventh  of  February  1723,  feven  or  eight  ^^^ath  of  Sheriff 
judges  met  at  the  requeft  of  chief  juft ice  Pr^?//,  con- 
cerning the  death  of  one  of  the  fheriffs  of  London^ 
Sir  Felix  Feafl.,  which  happened  juft  before  the  fef- 
fions  at  the  Old  Bally,  and  the  judges  not  agreeing 
whether  the  under-ftierifF  could  go  on  by  the  above 
a£^,  and  it  being  a  difficult  queflion,  chief  juflice 
Pratt  moved  to  have  the  feffions  adjourned,  which 
was  fo,  till  another  fherifF  was  chofen. 

The  lord  chancellor  in  the  cafe  above  feemed  to 
think  that  one  fherifF  might  a6l  in  the  cafe  of  the 
death  of  the  other,  as  the  chief  clerk  in  the  King's 
Bench,  where  a  grant  was  to  Ventris  and  Holt  joint- 
ly ;  Holt  died,  yet  Vmtris  did  execute  alone.  Forr- 
tefc.  Rep.  388. 

If  the  fherifF  in   his  court  quafh  an  Ejpjin  erro-  Action  agalnfl 
neoufly,  without  the  con fent  of  the  fuitcrs  ;  adion  ?'^"'^^°I  ^"^^^ 

,''-.,.  •    n     I  '  r         1  ing  an  effom. 

on  the  caie  hes  againit  him,  for  the  party  cannot 
feve  his  faife  judgmefit  on  this. 

If 
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If  a  Diftringas  iiTues  to  the  fherifF  to  diftrain  tRe 

defendant  in  the  a6iion  by  all  his  lands  and  chatteb. 

Returns  Trcp     ^c.    and   the  /herifF  returns   Trop  petit  IJfues  (too 

fetit  JJues,         fmall  iffues) :  although  an  averment  lies  hy  the  flat, 

of  PF.  2,  c.  43.  yet  the  plaintiff  may  well  have  hfs 

a6lion  on  the  cafe  againfl:  the  (herifF,  becaufe  it  ap- 

peareth  by  the  words  of  the  ftatute  that  this  is  a  falfe 

return,  and  the  words  are,  ^od  Dijirinxerit^  by  all 

his  lands  and  chattels,  Ita  quod  de  exitibus  eorum^  &c, 

fo  that  if  he  does  not  return  all  the  ifTues,  he  does 

not  as  he  is  commanded  ;  the  ftatute  ordains,  that 

the  King  fhall  have  the  ifTues  but  reftrains  not  any 

remedy  that  the  plaintiff  had  at  common  law.     12 

Mod.  494.     2  /«/?,  449. 

For  Imbeziling        If  the  fherifF  imbezil  an  Exigent  delivered  to  him 

an  exigent.        ^^  ^^  ^^j^^  aftion  on  the  cafe  lies  Tarn  pro  Dom'  Rege 

quam  pro  meipfo. 
Though  he  deli-     So  it  lies  againfl  a  (herifF,  though  the  (herifF  deli- 
vered to  one  of  yered   the  writ  to  one  of  the  coroners,  and  he  was 
robbed  thereof  by  another  of  them  who  was  named 
in  the  Exigent^  if  he  was  before  in  the  cuftody  of 
the  (herifF,  and  he   fufFered  him  to  go  at  large,  for 
Tor  not  levying  this  was  his  own  folly.     A  knight  for  the  county 
expences  in  par- jjj.Qygj^^  adlon   againft  the  iliefifF  for  not  levying; 
10/.  4.S.  for  his  expences  in  attendance  in  parlia- 
liament. 

The  (herifF  was  puniflied  in  the  Star  Chamber^  for 
negledling  to  execute  a  Capias  Utiagaf  after  judg- 
ment.   Hob.  244. 
For  entrlng  into     A6tion  on  the  cafe  lies  againfl  a  fherifF,  for  entring 
wbiTh°had  Re-  ^    Corporation   which    had   Retorna   Brevtum.     RoL 

torna  Brevium,     Rep.    1 1  8,   I IQ. 

J.  S.  recovered  ^  debt  againfl  Calthrop,  and  pro- 
cured a  writ  of  execution   to  W.  P.   fherifF  of  D, 
but  before  the  writ  was  executed,  Caltkrop  procured 
a  Superfedeas  to  the  faid  P    who  when  his  time  \yas 
out,  delivered  all   the  writs  to  the  new  (herifF,   but 
not   this  Superfedeas  -,  fo   that  J.  S.  procures  a  new 
writ  of  execution   to  the   new  fherifF,  upon  Vvhich 
Fornot deliver- eight  of    CaUhroth    beafls   were    taken.     And    lie 
\nz^  Supersedeas  brings  his  adion  againfl  P.  for  not  delivering  over 
to  the  new  "le-     ,      ^         ,-  ,  t^^     .  ,  •  i  -- 

xiff.  the  Superfedeas,     By  the  prothonotanes,  the  couriff 

i» 
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is  to  take  a  new  writ  to  the  new  (herlfF.  But  the 
court  inclined  that  the  action  lay;  for  the  writ  to 
the  old  (herifF  is,  ^od  comitat^  prad^  una  cum  hre~ 
vibus  rotuits  msmorandis  ^  omnibus  officium  illud  tan- 
gen'.  And  an  adlion  will  lie  for  not  delivering  fome 
writs  to  the  new  (herifF,  which  are  not  returned, 
£5ff.  as  eftrepment.     Mod,  Rep.  222. 

If  a  flieriffor  a  mayor  refufe  fufficient  bail  againft  For  refufingfuf- 
the  ftatute  of  23  //.  6.  c.  10.  by  which  the  penalty  ^"^^'  ^^*^' 
of  40/.    is  given,  one  moiety  to  the  King,  and  the 
other  moiety  to  the  party  who  will  fue  for  it.     In 
this  cafe  no  action  lies  by  bill   in  the  King's  Benck 
againft  the  ftierifF,  ^c.    becaufe  the  ftatute  of  18 
EUz.  is,  l^hat  no  perfon  jhall  fue  any  penal  ftatute  but  ^y  Jn/ormatioa 
by  information  or  original  a£iion^  and  not  otherwife.       ^^  ongina . 

But  note,  it  is  not  limited  by  the  ftatute  of  23  Though  not  li- 
H,  6.  c.   10.  how  the  penalty  ftiall  be  recovered,  ™^^^^  ^y  ^ 
but  generally  that  he  ftiall  forfeit  40  /.  one  moiety 
to  the  King,  and  the  other  to  him  that  fues.    3  /«/?. 
194.     6  Co,  17.     Rol.  Abr.  537, 

Action  on  the  cafe  doth  not  lie  againft  a  ftierifF,  J°i,*^^^"f^f- 

r        r  re    •  •  r  i  i      lumcient  baiL 

for  futrermg  a  pnioner  to  go  at  large,    upon   the 

taking  infufficient  bail.     Taking  infufficient  fecurity 

upon  the  ftat.   of  23//.  6.   it  was   adjudged,  that  ^^^Jj  °^ °^^  ^^^ 

the  death  of  one  of  the  ftierifFs  did   not  abate  the 

writ.     2  Saund.  5.     Hut.  120.     Keb.  Rep.  56.  pi, 

18.      2  Injl.   340.     Cro.  El.  446. 

Action  on  the  cafe  lies  againft  the  ftierifF,  for  that  ^aion  of  the 

%       ^      •    ^    r     ^  r  c  Tn-     <    r    ■>  cafe  againft  the 

he  levied   fucii  a  fum  of  money  on  a  rien  fac    at  /heriff  for  not 
the  fuit  of  the  plaintifF,  and  brought  not  the  money  bringing  money 
into  the  court  at  the  day  of  the  return.  ^^^^^'^  into  court;. 

The  defendant  pleaded  the  ftat.  of  limitations 
21  Jac.  it  is  ill.  An  Indebitatus  Ajfumpfit  would 
lie  againft  the  fherlft^  in  this  cafe,  or  againft  his  exe- 
cutors,, and  then  the  ftatute  might  be  pleaded.  If 
the  Fieri  fac'  had  been  returned,  the  a6lion  would 
have  been  grounded  upon  the  record,  and  it  is  the 
flierifF's  fault  that  the  writ  is  not  returned  :  but 
however,  per  Cur\  the  judgment  in  this  court  is  the 
foundation  of  the  a6l:ion.  And  fo  judgment  pro 
^usr,  that  it  Is  not  within  the  Hatute  of  limita- 
tions. 
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tions.    Mod.  Rep,  24,     Cro.  Eliz,  ^JJ.     Cro.  Jac, 

3&0. 
Sheriff  often  in        If  the  flieriiF  is  oftcn  in  the  defendant's  company, 
defendant-scorn-    ^^  rctums  NoTi  eft  inventus,  &c.  aaion  lies.     Nov 

pany.  J  ^         ^  ^  i-     ,       ,  .       «>      '     ,  -^ 

22.     Cr^.  /^f.  532.  adjudged  and  afErmed   upon 
writ  of  error. 
'^otkyyi'ampro      So  debt  h'cs,  Without  faying  Tarn  pro  domino  rege, 
jRege,  &c.  ^^^  ^Y^   y^^^  ^jg^  ^20.  foF  he  may  bring  his  ac- 

tion for  what  he  has  loft,  and  the  precedents  have 
been  certified  both  ways. 
Not  executing  an      If  a  minifter  of  juftice  hath  a  warrant  to  attach 
attachment.        ^^iq  goods  of  another,  and  he  can  do  it,  and  does  it 
not,  an  a<5lion  lies  againft  him.     3  Bul/I,  212.  fee 
Mo.  432. 
Party  fhewn  to        So  if  I  fliew  y.  S.  to  the  flierifF,  and  give  him  a 
iheriff.  ^^j^  jq  arreft  him,  and  he  does  not.     Cro,  Eliz, 

873- 

Neglecting  to  ex-      But  if  upon  a  Capias  Utlagaium  before  judgment, 

XctpTa^Utka?.  ^^'^  ^^^'^  negleas  to  extend  or  feize  goods,  ^r, 
'  this  is  the  King's  lofs,  and  the  party  fhall  have  no 
action,  though  it  was  obje£led,  the  fherifF  extend- 
ing, i^c,  would  have  been  a  means  to  force  the  de- 
fendant to  appear ;  but  it  was  faid,  that  if  it  had 
been  fhewn  that  the  fherifF  might  have  taken  his 
body,  ^c,  there  would  have  been  more  reafon  to 
fupport  the  a6tion,  ^c.    2  Vent,  90. 

-mnt  De  Corona-      j£  ^^^^  ^  ^^j^  £)^  Coronatore  Eligend*  the  flierifF 

*''^^*  will  not  return  him  coroner  that   is  chofen  by  the 

major  part,  an  a6lion  lies.     2  Vent,  26. 
Debt  againft  fhe-      Jn  debt  againft  fherifF  of  Bucks,  for  the  reward 

riff  for  reward        .^^  .      ^^^  ^^^^^^   6  ^  y  PV.  &  M.    tO  thofe  that 
given,  on  con-      o  J  '.-,,.  ,  . 

victionofclippers  fhould   difcovcr   and   convict   clippers   and  coiners. 

and  coiners.  Note ;  here  plaintifF  had  a  certificate  from  my  lord 
chief  juftice  Holt,  who  tried  the  malefa6lor,  of  his 
having  been  convii^ed  on  the  plaintiff's  evidence ; 
wdiich  being  produced  though  under  my  lord's  hand, 
yet  it  was  proved  by  my  lord's  clerk  to  the  jury. 
And  here  Holt  held  the  demand  of  this  debt  of  fhe- 
rifF, after  the  certificate,  did  attach  the  debt  upon 
him  ;  and  that  the  money  was  to  be  paid  out  of  the 
profits  of  the  county,  or  upon  failure  thereof,  out  of 
exchequer  j  and  that  in  fuch  cafe  the  adion  would 

lie 
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lie  againft  the  fherifF's  executors,  becaufe  given  by 
a(5t  of  parliament,  and  attached  in  teftator ;  but  for 
the  penalty  given  by  the  a6t  againft  the  (herifr  for 
default  of  payment,  that  {hould  not  afFecft  the  ex- 
cutor ;  and  that  if  the  (herifFpaid  the  debt  and  died, 
it   (hould   be    allowed  to  his  executors.      12  Mod, 

Holt  chief  juftice  faid,  that  an  action  would  lie  Aaion  will  He 
againft  the  (herifF  for  not  returning  eood  ifTues  upon  agamftflienfffor 

^,._.  3/rj  "O"^  remming 

iSi  difiringas.      1 2  Mod.  4^4..  ^         ^  good  iiTues. 

If  the  (heriff  refufe  a  writ,  an  a£lion  will  lie  againft  if  n^eriff  refufea 
him,  becaufe  the  law  charges  him  with  an  employ-  awrit,aaioniie3. 
ment  for  the  conveniency  and  good  of  the  publick, 
12^)^.485. 

Upon  every  default  in  the  execution  of  his  office,  be  Negleft  or  fraud, 
it  by  negledl  or  fraud  of  the  under* (berifF,  he  (liall 
anfwer  and  be  amerced  in  the  Exchequer ;  but  the 
(herifF  ftiall  not  be  imprifoned  for  the  a6i:  of  the 
under- iherifF,  nor  be  indi(fl:ed.  Latch  181,  Dalt, 
Sher.  3. 

The  (lierifF  is  to  be  amerced  for  the  faults  of  his  sharifF  amerced 
fpecial  bailifFs,  for  the  (herifF  is  the  ofHcer  to  the  for  the  faults  of 
court,  and  not  they;  but  if  the  (heriiF  return  ^«^^ jlffg^^^^/} ^^]^ 
mandavi  halUvo^  ^c.  qui  refpondit^  ^c.   if  the  return  83.* 
is  fufficient,  and  a  default  is  for  not  doing  according 
to  the  return,  the  bailifF  (hall  be  amerced,  and  not  where  the ballifF 
the  (herifF.     As  if  the  (lierifF  return  quod  mandavi  fli all  be  amerced, 
ballivo  Ubertatis,   iffc.    qui  refpondit  quod  cepit  J.  S.  ^^^^^°^^^^ ^^'' 
according  to  the  writ,  and  he  (hall  be  here  at  the 
day;  if  he  bring  him  not  at  the  day,  the  bailifF  (hall 
be  amerced,  and  not  the  (lierifF.     But  if  the  cham- 
berlain of  the  county  palatine  of  Chefter  makes  an 
infufficient  return  to  the  court  of  common  pleas,  up- 
on a  writ  ifTued  out  of  that  court,  the  (herifF  (hall 
be  amerced,  becaufe  he  is  the  officer  refponfible  to 
the  court.     If  the  (herifF  return  quodmandavit  ballivo 
libertatis  qui  fic  refpondit^  and   return  an  infufficient 
return  in  law,  the  (herifF  (hall  be  amerced,  for  he 
might  have  returned,  ballivus  nullum  rejponfum  dedit.  Amerced  for  the 
If  the  (herifF  return,  feci  retomum  ijiius  brevis  G.  &  ;"'""®fT'''"^'-ff 

T\     ,    11'    •     1'}  A  'II  .        •.  ^  turnoftheoaujff 

JJ.  balUvis  libertatis  Lr.  qui  habent  retomum  brevium  of  a  liberty. 
^  executiomm  iorundem^  qui  miki  refponderunt^  quod 

E  ijlud 
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tfiud  mandatum  adeo  tarde  receperunt  per  manus  at  tor ' 
nat'  fequentls    quod   nihil  inde  facere  potuerunt ;     the 
fherifFfhall  be  amerced  for  his  return,   for  he  ought 
to  have  returried    it   to  the  bailifF  lime  enough  for 
them  to  ferve  it.      Browrd.  36. 
Where  bailifF  of        ^^  "*^  return  be  made  for  part  by  a  bailiff  of  a  II- 
a liberty  madeno  berty,   the  (beriff  (hall  be  amerced.      As  in  a  praecipe 
recuin.  q-jgd  reddat^   if  at  the  grand  cape  ^he   flieriff  return 

quod  mandavit  J.  baihff  of  a  franchife,  ^c.  who  re- 
turned, that  he  had  taken  the  land  into  the  King's 
band,  and  fpeaks  nothing  that  he  hath  rummoned 
the  tenant  as  the  writ  commands  him  \  the  flieriff  \xi 
this  cafe  (hall  be  amerced,  for  that  no  return  is  made 
in  part.  4  H.  6.  25.  h, 
Increafe of amcr-  If  the  flieriff  be  amerced  by  the  court,  for  the  not 
"ciaments.  doing  a  thing  belonging  to  his  office,  and  yet  he  con- 

tinues to  negle(^  to  do  it,  contrary  to  the  rule  of 
the  court,  the  court  may  increafe  his  amerciaments 
Amerciaments     till  he  do  his  duty  therein.     But  amerciaments  fet 
eftreated  with  a  upon   the  flieriff  upon   the  motion  of  the  party,  if 
rejpeauat.  ^^^^    ^^   ^^^  eftreated    into  the  Exchequer^   may   be 

with  a  refpeSiuaf  (that  is  be  refpited),  if  the  party 
grieved  who  caufed  him  to  be  amerced,  will  confent 
thereunto,  otherwife  not,     Lil.  Ahr.  83. 
Amerciament  for       If  Upon  a  latitat^  tie  flieriff  do  return  a  cepi  corpus^ 
not  return.         and  the  party  arretted  on   this  procefs  doth  not  ap- 
pear  at   the  day   of  the  return,    the  flieriff  may  be 
amerced   by   the   court ;    yet  though  the  flieriff  be 
amerced,  if  the  party  arretted   do  appear   within  a 
week  after  the  day  he  ought  to  have  appeared,    the 
amerciament  may  be  taken  off  the  flieriff.  Lil.  Ahr.  83. 
Fornot return-        ^^  ^  ^^^^  ^^  levied  by  fieri  facias y  and  delivered 
ing/.  fa.'         to  the  plaintiff,  and  the  writ  Is  not  returned,  yet  the 
execution  and  fale  is   good  ;  but  the  flieriff  ftiall  be 
amerced  for  the  non-return  of  the  writ.     Compl.  Sher, 
417. 
Not  for  return-        ^^  ^^^  movcd  to  havc  the  flieriff  amerced  for  re- 
in g  too  fmail  if-  turning  too  fmall  iffues.     Coke  faid  we  cannot  do 
^"^5.    .  fo,  for  (faith  he)  it  doth  not  lie  in  our  own  conu- 

fance,  whether  they  are  two  fmall  or  not,   but  you 
are  put  to  your  adiion.     Rol.  Rep.  336.     See  chap, 

.  (^mntion.    Chap,     .  Uetunu 
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IT  is  faid  an  under-Jheriffis  a  perfon  the  *law  takes  Under-fheriff, 
notice  of,  and  that  he  hath   been  in  ufe  before  ^'^  antiquity, 
the    conqueft.      Brozvnl.   64.     But    the  under-Jheriff' 
hath  not,  nor  ought  to  have  any  eftatc  or  intereft  in 
the  office  itfelf.     Latch  187.     Dalt.  Sher.  3. 

In  antient  time  this  officer  was  called  the  fheriff's  His  appellations 
fteward  ;  and  in  ftat.  Wejlm.  2.  c.  39.  (made  <7««5  in  ancient  times, 
j'^Ed,  I.)  he  is  called  under-fherifF;  and  in  ftat.  11 
Hen.  7.  f.  15.  he  is  called  The  jh'ire- clerk ^  9  Co, 
49.  or,  The  clerk  of  the  county^  Dy.  355.  And  yet 
the  word  flnre-clerk  is  fometimes  taken  to  be  the 
under- (heriff,  and  fometimes  it  is  ufed  for  a  clerk  in 
the  county  court,  f  deputy  to  the  under-Iheriff. 
Dalt.  Sher.   3,  455,  456.  ^ 

Now  an  under-iheriff  being  in  effe£l  but  the  (he-  The  nature  of  aa 
riff's  deputy,  according  to  the  nature  of  a  deputa-  under-fhenff. 
tion,  he  is  removable  as  an  attorney  is  ;  and  if  the 
(heriff  makes  him  irrevocable,  yet  he  may  revoke  him. 
He  is  but  in  the  nature  of  a  general  bailiff  errant  to 
the  (heriff,  and  the  whole  (hire,  as  others  are  over 
the  hundred  :  fo  that  the  high  (heriff  may  giant  this 
office  at  will.     Dalt.  Sher.  456.     Hcb.  13. 

We  have  feen  before,  how  that  an  earl  had  the 
jurifdi6lion  of  the  counties,  and  their  commifTion  ran 
thus  :  We  have  committed  the  cuftody  of  our  county  to 
you  at  will^  or  for  Vife.  And  the  (heriff  comes  in  his 
place.  And  all  (heriffs  llkewife  have  their  commif- 
fions  at  will ;  and  though  there  is  no  mention  in  his  Deputy. 

*  Godh.  389.  arg.  fays,  the  law  takes  no  notice  of  the 
under  (herifF. 

-f-  The  court  declared,  that  in  order  to  put  a  Itop  to  the 
pra6tice  of  under-(herifFs  making  deputies,  they  would 
grant  an  attachment  againft  any  one  who  (hould  do  it  for 
the  future,  z  Barnes  I'^J.  Prad.  Reg,  C.  P.  Rep.  ^ 
Caf.  Praa.  B.  R. 

E  2  patent 
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Minifterial  offi- 
cers may  make 
deputies. 


Muft  take  the 
oath  of  office. 


patent  of  any  deputy  to  be  made  by  him,  yet  he 
makes  one.  J^tyi  as  in  the  firft  government  the  earl 
made  hls^-^deputy,  fo  the  (heriff  made  his  deputy, 
viz.  the  under  fheriff  and  bailiffs  errants  within  the 
county,  called  the  Serjeants  of  the  county -,  and  there 
is  no  warrant  for  him  fo  to  do,  though  yet  the  fame 
hath  been  always  done.     3  Bulftr.  77,  78. 

A  minifterial  ofEcer,  as  the  fheriff  is,  may  make 
a  deputy  *j  but  a  judicial  ofHcer  cannot,  becaufe  he 
is  to  do  juftice. 

All  returns  made  by  him  ought  to  be  made  in  the 
name  of  the  principal  f  officer  ;  for  the  high  fheriff 
only  is  to  anfwer  all.  But  where  the  high-fheriff  is 
made  a  judge  of  the  caufe,  it  is  faid  he  cannot  make 
a  deputy.      Dalt.  Sher.  3.      Hob.  13. 

All  under-ftieriffs  of  any  counties  in  South  Britain^ 
except  the  counties  in  Wales.,  and  county  palatine 
of  Chejier^  before  they  enter  on  their  offices,  fhall, 
before  fuch  commiffioners  as  (hall  be  named  to  ad- 
minifter  the  high-fheriff's  oath,  [fee  p.  34.]  as  of- 
ten as  a  commiffion  of  dedimus  (hall  be  fued  forth 
for  that  purpofe,  or  before  the  barons  of  the  Exche- 
quer^  or  one  of  them,  when  the  under-iheriff  de- 
fires  to  be  fworn  in  town,  take  the  following  oath  : 
Stat.  3  Geo.  c,  15.  /  19. 

/  A.  B.  do  /wear.,  that  I  will  well  and  truly  ferve 
the  King's  Majejly  in  the  office  f  under-Jheriff  of  the 


*  The  high-fherifF,  who  need  not  make  an  under  flieriff, 
(IVcod's  Injt.  74.)  if  he  will,  may  make  his  bailiffs  and 
precepts  to  them  ;  yet  if  he  make  an  under-iheriff,  of  ne- 
ceffary  confequence  he  gives  him  power  to  make  bailifFs 
and  precepts,  without  acquainting  him  therewith  :  and  this 
he  can  do  by  virtue  of  his  deputation;  by  Holt  ch.  juft.  in 
delivering  the  opinion  of  the  court,      i  2  Mod.  468. 

-j-  The  deputy  fheriff  muft  aft  in  the  name  of  his  prin- 
cipal, beqaufe  the  writ  is  direded  to  the  high  fheriff,  and 
the  under  fheriff  afts  under  the  authority  and  command  of 
the  writ,  and  therefore  muft  aft  in  the  name  of  him  to 
whom  the  writ  isdirefted;  by  Holt  ch.  juft.  in  delivering 
the  opinion  of  the  court.  Lord  Raym.  659.  12  Mod. 
468.     ^alk,  96. 

(Qunty 
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£0U7iiy  of  ^         ,  and  promofe   his  Majejiys  profit 

in  all  things  that  belong  to  the  faid  office^  as  far  as  I 
legally  can  or  may  ;  1  will  prefe>^ve  the  Kings  rights^ 
and  all  thai  helongeth  to  the  crown  ;  /  will  not  affent 
to  decreafc^  leffen^  or  conceal  the  King's  rights^  or  the 
rights  of  his  franchifes ;  and  wherefoever  I  f^all  have 
knowledge^  that  the  rights  of  the  crovjn  are  concealed 
or  withdrawn^  he  it  in  lands ^  rents^  franchifes^  fuits 
or  fervices^  or  in  any  other  matter  or  things  I  will  do 
my  utmofl  to  make  them  he  rejiored  to  the  crown  again; 
and  if  I  may  not  do  it  of  myfelf  I  will  certify  and  in- 
for?n  fome  of  his  Majejlfs  judges  thereof  \  I  will  not 
refpite  or  delay  to  levy  the  Ktng^s  debts  for  any  gift^ 
promife^  reivard^  or  favour^  lohere  I  may  raife  the 
fame  without  great  grievance  to  the  debtors ;  /  will  do 
right  as  zuell  to  poor  as  to  rich,  in  all  things  belonging 
to  my  office  ;  1  will  do  no  ivrong  to  any  man  for  any  gift^ 
reward  or  promt fe^  nor  for  favour  or  hatred  \  I  will 
diflurh  no  man's  rights  and  will  truly  and  faithfully 
acquit  at  the  Exchequer  all  thofe  of  whom  I  Jhall  re- 
ceive any  debts^  duties^  or  fums  of  money  belonging  to 
the  crown  ;  I  will  take  nothing  whereby  the  King  inay 
lofe^  or  whereby  his  right  may  be  dijlurbed^  injured^  or 
delayed ;  1  will  truly  return  a?id  truly  ferve  all  the  King's 
zurits^  to  the  beji  of  my  fkill  and  knowledge  \  I  will 
truly  fet  and  return  reafonable  and  due  iffues  of  them 
that  be  within  my  bailiwick^  according  to  their  ejlates 
and  circumftances^  and  make  due  panels  of  perfons  able 
and  f  efficient ^  and  not  fufpeSfed^  or  procured^  as  is  ap- 
pointed by  thejiatutes  of  this  realm  ;  /  have  not  bought^ 
purchofed^  or  taken  to  farm^  *r  contra 5fed  for ^  nor  have 
I  promifed^  or  given  any  confideration,  nor  will  I  buy^ 
purchafe  or  take  to  farm^  or  contrail  for,  promife^  or 
give  any  conftderation  whatever^  by  myfelf  or  any  other 
perfon  for  me^  or  for  my  ufe^  direHly  or  indireSily,  to 
any  perfon  or  perfons  whatfoever^  for  the  cffce  of  under - 
Jheriff  of  the  county  of  which  I  am  now  to 

enter  upon  and  enjoy ^  nor  for  the  profits  of  the  fame^ 
nor  for  any  bailiwick  thereof^  or  any  other  place  or  of- 
fice belonging  thereunto  ;  /  have  not  fold  nor  contracted 
for^  or  let  to  farm^  nor  have  1  granted  or  promifed^ 
for  reward  or  benefit y  by  myfelf  or  any  other  perfon  for 

E  3  me^ 
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me,  or  for  my  ufe^  directly  or  indirectly^  any  bailiwick 
thereof,  or  any  other  place  or  office  belonging  thereunto  9 
I  will  truly  and  diligently  execute  the  good  laws  and 
Jiatutes  of  this  realm,  and  in  all  things  well  and  truly 
behave  my j elf  in  my  faid  office,  for  his  Majeflfs  ad- 
vantage, and  for  the  good  of  his  fubjeSis,  and  difcharge 
my  whole  duty  to  the  bejl  ofmyjkill  and  power. 

So  help  me  God. 

Muft  take  the         He  mufl  alfo  take  the  oaths  of  allegiance,  Z)tf/^.jS/^^r. 

oaths  of  allegi-  ^f  fupremacv,  i^.  4<?.  and  of  abjuration,  receive 

ance,  fujremacy,  ^-"^^  ^  j   r   l r     -l         l       j      i  •  •     n 

and  abiurati  in,  the  lacrament,  and  lublcribe  the  declaration  agamlt 
receive  the  facra- tranfubftantiation.  ^tQ  chap.  i.  p.  19. 
rf'  f"V"?'  No  under-QierifFfhall  intermeddle  with  hisofficebe- 
ration  againft  fore  he  has  taken  the  faid  oaths  as  aforefaid,  (before  the 
tranfubftantia-  perfons  appointed  by  this  zSt  to  admin ifter  the  fame) 
*^°"*  or  before  the  head  officer  of  the  place,  if  it  be  a  town 

corporate,  altering  only  the  terms  of  the  office,  and 
the  ofiice  of  under- IherifF,  to  fuch  words  as  are  con- 
venient for  the  deputation,  office,  or  place  refpec- 
tively  ;  and  this  on  pain  to  forfeit  40/.  between  the 
Queen  and  the  profecutor.  Stat.  27  El.  c.  I2. 
^   ,.         ,  The  forfeitures  may  be  fued  bv  debt,  bill,  plaint. 

Forfeitures,  how         .  .  .  r     \       r<  >  r 

to  be  recovered.  OX  information,  in  any  or  the  C^een  s  courts  or  re- 
cord ;  and  jaftices  of  2.^m.q.,  and  of  the  peace,  in  their 
open  feffions,  (hall  hear  and  deterrnine  the  default 
done  contrary  to  this  2.di,  and  on  convi£i:ion  to  award 
execution  by  fieri  facias,  attachm\  capias,  or  exi- 
gent.    Id. 

To  continue  but       "  ^o  under-fheriff  {fcall  abide  in  his  office  above 

a  year  in  his  of-  pne  vear."     Stat.   42  Edw.   3.  c.  9.   confirmed  by 

^^^'  flat.  23  Hen.  6.   f.  7. 

Thisftatutei?  Yet  the  fame  perfons  often  continue   to  exercife 

often  times  eva-  the  offi.ce  in  Other  men's  names  for  many   years  to- 

^^^'  gerher.      TVood's  hift.  74. 

.^.      -  Upon  an  a6tion  in  debt  agaii.fl:  one  for  exercifins: 

Action  for  exer-     ,'  -  y        t\       ■  re    r  i 

cifing  under- (he    the  office    OF  under- Ineriir  ror  two  years  together, 

riff's  oi^ce,  con-  contra  Jlatut.  23  //.  6.  <:.  7.    the  defendant  pleaded 

trazi    .   •'^•8.  }^|^   privilege  in   abatement,  as    an  attorney   of  the 

common  pleas,  to  be  fued  by  b!ll,  and  the  plaintiff  ^z/i 

iam,  ^c.  demurred  to  the  plea,  and  judgment  that 

^he  writ  ihould  abate.     Lut,  195,  tSc» 

The 
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The  reporter  alfo  obferves,  that  perfons  inheritable 
to  the  ofHce  of  flierifF,  at  the  time  of  making  that 
a£t,  and  alfo  fuch  perfons  who  had  freehold  in  the 
(lieriff's  office  at  t-he  time  of  making  fuch  a£i:,  and 
their  under- IhenfFs  and  clerks,  are  excepted  out  of 
the  faid  a6l  ;  and  in  the  declaration  it  is  averred, 
that  the  defendant  never  had  any  eftate  of  freehold, 
or  eny  other  eftate  in  the  faid  office;  which  he  fays 
is  to  no  purpofe,  for  the  exception  as  to  the  matter 
extends  only  to  the  office  of  (heriff,  and  not  to  the 
office  of  under-ilierifF:  for  if  the  flierifF  himfelf  had 
freehold  in  his  office,  the  under-OierifF  is  excepted 
as  his  inferior  officer.  But  he  makes  a  queere  if  there 
need  be  any  fuch  averment,  for  it  cannot  be  eafily 
prefumed  to  be  the  eftate  of  freehold,  which  was  in 
being  at  the  time  of  making  that  adi^  23  H,  6.  has 
continuance  to  this  day. 

"  If  any  flierifF  ftiall  die  before  the  expiration  of  On  death  of  flie- 
his  year,   or  before  he  be  fuperfeded,  the  under-fherifFrifF,  under  fherifF 
fhall  neverthelefs  continue  in  his  office,  and  execute  ^'^  ^^o""^^""^* 
the  fame  in  the  name  of  the  deceafed,   till  another 
fherifFbe  appointed  and  fworn  ;  and  the  under-flierifF 
Ihall  be  anfwerable  for  the  execution,   during  fuch 
interval,  as  the  high-flierifF  would  have  been  ;  and 
the  fecurity  given  by  the  under-flierifFand  his  pledges 
(hall  ftand   a   fecurity   to  the  King,   and  all  perfons 
whatfoever,  for  the  due  performing  of  his  office  during 
fuch   interval."     Stat.   3  Geo.    c.    15.  Jed.   8.     See 
above,  chap,  i.  />.  45. 

"   No  under -ftienfF,  .ftieriff's  clerk,   receiver,  nor  Nottopraaifeat 
IherifF's  bailiff,  fhall  be  attorney  in  any  of  the  King's  ^"  attorney. 
courts,  during  the  time  that  he  is  in  office."     Stat. 
I  Hen.  5.  c.  4. 

On  motion   for  an   information    againfl    one  for  information  nifi 
a£ling  as  under-fheriff,  and  alfo  at  the  fame    time  S^'^^^^'^' 
acting  as  an  attorney  contrary  to  the  above  f^atute, 
rule  was  made  to  fhew  caufe.     2  Barnard.   K.  B, 
295. 

If  the  under-ftieriffs  were  allowed   to  pradife  as  Reafons. 
attornies,  it  would  be  a  caufe  of  encreafing  fuits,  a 
temptation   to   partiality,  and   an    hindrance  in    the 
difpatch  of  their  proper  huftnefsj  but,  notwithftand- 

E  4  ing 
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ing  the  above  2(^,  under-ftieriffs  (being  ufually  bred 
attornies)  praflife  in  the  name  of  other  attornies. 
Wood's  hiji.  74. 

The  (heriff,  in  making  an  under -Jheriff^  doth  im- 
plicitly give  him  power  to  execute  all  the  ordinary 
offices  of  the  foeriiF  himfelf  that  be  transferrable  by 
law,  as  ferving  procefs,  executions,  and  the  like. 
4  Bac.  Abr.  440.  Hob.  13. 
In  what  cafes  the  But  in  fome  cafes  the  high-{heriiF  muft  exercife 
high-fheriffmuft^j^g  office  himfelf  in   perfon,  and  the  under-fheriff 

execute  the  omce  ,  r  » 

in  perfon.  may  not  do  It ;  as. 

On  a  writ  of  partition.     Cro,  El.  9,  lO. 
Oa  a  writ  of  rediffeftn ;  for  in  that  the  fherifF  is 
judge.     Hob.  13. 

In  a  writ  of  wafie ;  for  there  the  ftieriiF  is  com- 
manded  to  go  to  the  place  wafted.     4  Bac.  Abr, 

441- 

In  jujiicies^  tifc  flierifF  himfelf  is  judge,  or  t\{c  all 

.    is  coram  nonjudice;    and   the   under-fberiff  cannot 
hold  plea  in  it.     2  Leofi,  34.  pi.  260.     Yet  in  this 
cafe  Lord  Coh^  holds,  that  the  fuitors  are  judges,  and 
not  the  {herifF.     6  Co.  12,   13. 
One  perfon  may       jp  ^]\  ^^fes  where  the  words  of  the  writ  are,  That 
fice"  in"  divers"  '  ^^'^  ftieriff  fhall   go  in   his   own   perfon;   as   in  an 
refpeds.  accedas  ad  curiam^  wajle^  redijfelfin^   there  the  under- 

Jheriff" QznDot  do  it ;  and  one  may  be  judge  and  offi- 
cer in  divers  refpects :  as  the  {her  fFs  in  redifTeifin, 
wafte,  ^c.  fo  bailiffs  in  many  antient  corporations 
are  judges  and  officers  too,  and  the  cuftom  is  good, 
Cro.  Car.  138.  Cro.  Eliz,  9,  10.  pi  i.  Freem, 
52,  53.  //.  65,  355-  pi.  445. 

AW,  That  if  a  (heriff  hath  a  court  by  prefcrip- 
tion,  and  hath  ufed  to  execute  procefs  himfelf,  no 
a^ftion  lies  againft  him,  becaufc  he  does  it  as  judge. 

But  if  an  efcheator  returns  a  falfe  office,  contrary 
to  what  was  found  by  the  jury   in  prejudice  of  the 
party,  an  adlion  lies ;  for  he  is  not  a  judge,   but  an 
officer  in  this.     7.  Vent,  26.     Palm.  143. 
Partition.  ^  vji'w.  of  partition  was  awarded,  and  upon  the 

examination  of  the  under-fheriff,  he  confeffed  the 
high'Jheriffwzs  not  there  as  he  ought  to  have  been  ; 
and  a  new  writ  was  awarded* 

Now 
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Now  in  the  writs  aforefaid,  where  the  ftieriff  muft  Exception  that 
do  execution   in  his  own  perfon,  if  he  be  not  there '^^^^^^l^ .^''^^^^ 
in  perfon ;   if  exception  be  taken  at  the  bar  before  fon,  when  to  be 
the  return  of  them  be  received,  the  writ  (hall  not  ^a^*^^'** 
be    received:    but   if   the  (herifF  in   fuch  writs   re- 
turneth,    That   he  was  there  in   proper  perfon^    and 
this  return  be  received,  and  the  writ  filed,  then  the 
court  cannot  examine  it ;    for  the  return  is  good, 
and  the  party  can  have  no  averment  againft  the  re- 
turn, nor  can  have  any  error.     Hob.  13. 

It  hath  been  adjudged  that  an  alignment  of  pri- May  affign  pH- 
foners  by  the  under-ilierifF,  is  as  valid  as  if  made^^""^* 
by  the  high-fheriff  himfelf.     4  Bac.  Jbr.  441,  446. 
Barnes's  Notes  C.  P.  259.      Kel.  125.  pi.  10 1. 

An   under- (heriff,  by  virtue  of  his  office,  is   in- Included  in  feve- 
eluded  in  feveral  adts  of  parliament.     10  Mod.  ar^.\^^  ^^^  °^  P^"^' 

289. 

Where  a  flatute  appoints  any  thing  to  be  done  by 
the  {heriiF,  and  prescribes  no  particular  manner  for 
doing  it,  that  makes  it  necelTary  to  be  a  perfonal  zSi, 
there  the  under- ftieriff  may  do  it,  though  the  fheriiF 
only  is  mentioned ;  but  where  the  manner  and  cir- 
cumftances  enjoined  and  prefcribed  by  the  a6l,  make 
it  a  perfonal  a6l,  he  cannot.      10  Mod.  arg.  290. 

But  all  the  ordinary  offices  of  the  (herifF,  are  High-fterifFmay 
transferred  to  the  under-fherilF;  and  therefore  if  ^^'^\l^'^^^^-^^ 
(herifF  will  make  an  under-(herifF,  provided  that  power, 
he  fhould  not  ferve  executions  above  20  /.  without 
his  fpecial  warrant,  this  provifo  is  void.  For  though 
the  high-iherifF  may  chufe  not  to  make  an  under- 
(herifF  at  all,  or  may  make  him  at  will,  and  fo  re- 
move him  wholly,  yet  he  cannot  have  him  an  un- 
der-fherifF,  and  yet  abridge  his  power,  12  Mod^ 
467.  2  Brownl.  281.  no  more  than  the  King  can 
in  the  cafe  of  the  (herilF  himfelf,  nor  can  the  un- 
der-(herifF  reflrain  himfelf  by  covenant ;  as  he  be- 
ing under- (herifF,  is  liable  to  execute  all  procefs  ; 
and  he  hath  power  to  do  all  that  the  (herifF  can 
transfer.  Hob.  13.  Cro.  El.  440.  In  the  inden- 
ture between  the  high-flierifF  and  under-(herifF  was 
an  exception,  That  the  under-Jheriff  Jhall  not  inter- 
meddle  with  the  execution  of  any  writ  above  the  fum 
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of  40  /.  and  hy  the  Courts  this  exception  was  repug- 
nant and  void.  Godb.  212.  Hob,  12.  Brownl.  63, 
65.       12  Mod.   468.     Mo,    856.      i%    51.      Het. 

157- 
Under-fheriff's  The  under-ftierifF  ought  always  to  have  a  deputy 
care  to  have  de-  attendant  in  every  of  the  courts  of  Wejiminfier  Hall^ 
^"dTo'fiirwar*-  *^  receive  and  execute  their  commands,  and  to  give 
rants  of  attorney  account  of  bufinefles  which  may' fall  out  about  the 
for  his  high-  {herifF  and  his  office,  and  ought  to  file  a  warrant  of 
"  '  attorney   for   his  high- (herifF  in    everv   one  of  the 

courts  of  Wejiminfier  Hall ^  by  an  attorney  of  each 
court,    otherwife  an    adtion   upon    the    f}atute    lies 
againft    his   high-fherifF  for    fuch   negledi.     2  Lil, 
Jbr.   627. 
Pleading  by  <3e-       ^^  ^^^^  ^^^  plaihtlfF  declares,  he  fued  J.  S.   on  a 
puty  bis  deputa-  Latitat  directed  to  the  fherift  of  D.    and  "J.  S.   was 
tation  without     ^rrefted  ;  and  the  defendant  pretending  to  be  deputy 
to  the  {herifF,    took  bond  of  him  and   let  him  at 
large.     The  defendant  pleads,  the  flieiiiF  made  him 
his  deputy  to  bail  all  prifoners  bailable  in  the  county, 
and  thereupon   he  took  bond  of  y.  S.  and  delivered 
it  to  the  (herifF,  tffc.    The  plaintifF  demurs,   becaufe 
he  pleads  his  deputation  without  deed.    By  Gawdy  it 
is  good  without  deed,  for  a  deputy  doth  things  only 
as  a  fervant,  and  in  right  of  his  mafler,  and  fo  may 
be  without  deed.     Cro.  EHz.  67.  but  Lit.  Rep.  135. 
9   Co.   51.  h.    and  Jenk,    Cent.    lio.    />/.    14.    all 
contra. 
Refcue  from  the      In  refcuc,    the  bailifF  of   a  liberty  arrefted   the 
fterifF's  deputy,  party,  and  delivered  him  to  the  (herifF*s  deputy,  and 
faith  not,  from  the  (heriff ;  yet   it  is  good  :    for  in 
an  action  on  the  cafe  he  (hall  (hew  the  truth,  as  it 
is  in  fa  (ft.     Cro.  Jac.  242. 

The  deputy  fhall  plead  the  general  ifTue,  as  the 
officer  himfelf,  by  the  ftatute  7  Jac.  c,  5.    Mo.  845. 
fl.  1 141.    See  Lil.  Abr.  611.  how  the  law  takes  no- 
tice of  the  fherifF's  deputies,  but  not  of  deputies  de- 
Deputies  depu-    puties.     Any  clerk  of  the  (herifF's  appointment  is  to 
**"•  return  a  Tales.     Hob.  357.  />/.  48.     T,  Raym,  240. 

Keb.  Rep.  357.  pL  48. 
Sheriff  taking  If   any  (heriff  take  hire,    gift  or   bribe  of   any 

bribes,  or  buying  under- (herifF,  bailifF,  keeper  of  the  gaol,  ^c,  for  his 

the  place  of  un-  •*  *  ^  a       '  ■ 

deriheriff,  ^c.  P^^CC 
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place  or  office,  he  may  be  indicted,  fined  or  impri- 
foned.      2  Inji,  566. 

In  debt  on  an  obligation  to  perform  covenants, 
on  Oyer  it  appeared  that  the  plaintiff  was  under-ftie- 
rifF  by  purchafe,  and  (o  void. 

"  No  (he.  iff  of  London  and  Middle/ex  fh^W  take  Sheriffs  of  Lo«^c« 
any  fum  or   prefent  for  the  execution  of  the  place  fents^*o/undep-" 
of  under-fheriff,  nor  oblige  him   to  be  at  any  ex-  iherifFs. 
pence  in  relation   thereto,  which  has  been   ufually 
borne  by  the  high-fherifF;  except  the  rewards  given 
by  an)  a6t   for  apprehending  highwaymen,  clippers, 
coiners  and  houfebreakers,   and   the  fees  for  paffing 
fuch   high-flieriff's  accounts   in   the  Exchequer,  and 
fuch  other  dlfburfements  as  have  been  cuftomarily 
fuftained     by    the     under- (herifF."      Stat,    5    Jnn, 
c,  31. 

"  It  (hall  not  be  lawful  for  any  perfon  to  buy,  Penalty  of  buy- 
fell,  or  take  to' farm,  the  office  of  under-fherifF  or  office"^ under V"^ 
deputy- {hen fF,  ^'eal-keeper,  county-clerk,  fhire-clerk,  fheriff. 
gaoler,  ba.liff,   or   any  other  office  pertaining  to  the 
office  of  hig'i-fherifF,  or  to  contra6l  for  any  of  the 
faid  offices,  on  forfeiture  of  500/.  one  moiety  to  his 
majefty,  the  other  to  fuch  as  Ihall  fue  in  any  court 
at  iVeJlminfter  within  two  years  after  the  offence." 
Stat.  3  Geo.  c.   15.  fe£i.  10. 

An  a6lion  of  falfe  impnfonment,  or  other  adlion,  Under-flieriff 
may  be  brought  againft  the  under-flieriff  in  the  Ex-  J^^exchequer!" 
chequer^    although  the  high-{heriff  be  officer  of  the 
court  J  for  the  court  takes  notice  of  the  under-  (heriff 
alfo. 

Falfe  Imprifonment  againft  the  under-iheriff,  for  Detaining  after 
detaining  a  prifoner  after  a  releafe  made.     R.0I.  Ahr,  '^'^^^^^^' 
539.     3  Eulft,  96,  97. 

If  the  defendant,  in  a  writ  of  error  or  Dijfeifin^  Not  returning  a 
deliver  a  writ  of  Summons  to  the  under-ftieriff  of  the  ^"toffummons. 
county,  and  after  he  fummons  a  tenant  upon  the 
land  accordingly,  and  notwithftanding  doth  not  re- 
turn the  writ,  a(SIon  on  the  cafe  may  be  brought 
againft  the  under-ftieriff,  if  the  plaintiff  will.  For 
perad venture  the  fheriff  had  not  notice  of  it,  and 
|he  under-ftieriff  took  fees  to  execute  the  wiit  \  and 

it 
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it  is  faid  falfely  and  malicioujly  for  delay  of  the  plain- 
tiff, which  is  imbezilling  it.  Leon.  146.  Cro.  El. 
175.  2  /«/?.  452.  And  ^^re  if  an  action  lies, 
unlefs  the  writ  be  delivered  in  plena  Com.  Iff c.  ac- 
cording to  the  a£l.  Cro,  El.  873.  for  not  returning 
a  C^/  Utl\ 
Arrefting  wrong  If  an  under- flieriff  takes  another  perfon,  he  does 
perfon.  wrong,  and   Without   warrant,,  and  an  a6tion  Well 

lies  againfl  him.      2  Keb.  Rep.  352.  pi.  43. 

Taking  a  wrong        If  a  flieriff's  bailiff  on  a  writ  of  Fieri  facias  levies 

perfon^s  goods  m  ^j^^  wrong  perfon's  goods;  the  high-flieriff  may  bring 

his   adtion   of  covenant   againft    the    under-fheriff. 

Id.  ib. 

Return  amercia-      If  the  under-flieriff  make  a   retura  amerciable, 

ble,  falfe  return.  ^^^^.^  ^^^  high-ftieriff  (hall  be  amerced,  for  the  re- 

turn   is  made  exprefly  in  his    name:   but  if  it  be  a 

falfe  return  whereupon  an  action  of  Deceit  lies,  in 

that  cafe  it  may  be  brought   againfl:  the  under-flie- 

riff.     DoSior  and   Stud.    134.    c.   42.     Dalt.  Sher. 

456.^ 

If  it  be  a  queftion  whether  the  under-fheriff  made 
fuch  a  return  or  not,  it  fhall  be  tried  by  the  under- 
fheriff.      Cro.  El.  421.      21  Vin,  Abr.  593.  pi.  8. 
Ordered  to  at-         Under-fheriff,    on   a  Fieri  facias.,    perfuaded    the 
^^^^'  yixy  to  prize   the  goods  at  an  under  value,  perfua- 

ding  them  it  would  be  better  for  the  poor  man  the 
defendant;  fo  that  they  apprized  them,  though  worth 
eighty  pounds,  at  22/.  13J.  \d.  and  he  delivered 
them  to  the  plaintiff  for  the  faid  fum  ;  this  is  op- 
preffion,  and  inquirable  at  the  affizes  by  indicStmen^. 
And  the  court  commanded  that  the  under- ftieriff, 
being  an  attorney,  fiiould  be  brought  before  them. 
Cro.  Jac.  426.  pi.  12.  19  Vin.  Abr.  438.  pi.  4. 
Hawk.  PL  Cr.  b.  i.  chap.  66.  /  2.  p.  168. 
SherifF's  deputy  If  a  Writ  be  fubftraifted  by  a  (heriff's  deputy,  it 
fubftracts  a  writ,  j^  f^jj  ^^iQ  deputy  himfelf  may  be  punifhed.     Leon. 

146.  pi.  203.     Cro.  El.  175,  pi.  I. 
For  concealing  a      Warrant  on  Fieri  fac*   is  diredted   to  the  under- 
^"t.  fheriff  of  a  liberty,  and  he  levies  the  debt,  but  con- 

ceals the  writ  5    adlion   on    the    cafe    lies   againft 
him. 

Mrs. 
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Mrs.  Stout^  {a)  mother  of  Mrs.  Mary  Stout,  fued  ft  >8  a  contempt 
a  writ  of  appeal  out  of  Chancery  againft  Spencer  UJeriff  "o"r«um 
Cowper,  efq;  youngeft  (<?)  fon  of  Sir  William  Cowper,  a  writ  to  an  in- 

baroner,  barrifler  fh)  at  law,  iuRice  of  peace,  cap-  ^^"^  plamtiflF, 

f      L  •!•  •  r       J       t  J      V  •      >       /  \  which  writ  v/as 

tain    of    the    mihtia,     [and    afterwards    Kings    W  fucd  by  guardian. 

Counfeljand  one  of  the  (^d)  juftices  of  the  court  of 
Common  Pleas']  for  the  fuppofed  [e)  murder  of  her 
daughter,  in  the  name  of  an  infant,  who  was  a  re- 
lation to  the  faid  Sarah  Stout,  and  her  heir  ;  and  be- 
fore the  writ  was  returnable,  procured  herfelf  to  be 
admiited  guardian  to  the  infant  in  the  faid  appeal 
by  the  lord  chief  juftice  [a)  Holt,  at  his  chambers. 
After  this^  the  friends  and  mother  of  the  infant, 
being  (^7)  ii^ifiuenced  by  the  (f)  Cowpers,  went  to 
the  under-fherifF  with  the  infant,  and  demanded  of 
him  the  wrii  of  appeal,  who  dehvered  it  according- 
ly j  whereupon,  after  the  return  of  the  writ  was  ex- 
pired, Mrs.  Stout  the  guardian's  counfel  made  a 
motion  in  the  King's  Bench  that  the  under-fherifF 
(hould  return  tiie  writ :  and  upon  a  rule  made  ac- 
cordingly, that  the  under-fheriiF  (hould  fhew  caufe, 
why  he  fliould  not  return  the  writ,  the  whole  mat* 
ter  appearing  upon  the  affidavits,  aiid  that  the  writ 
was  burnt  and  fo  loft,  the  queftion  was  whether  the 
redelivery  of  the  writ  by  the  defendant  was  a  con- 
tempt to  the  court  ? 

Holt  ch.  juft.  faid  it  was  an  infufferable  contempt, 
for  under-fheriffs  by  thefe  pra6tices  hinder  juftice. 

{a)   Lord  Raym.  555.     Salk.  1 76. 

{b)    12  Mod.  372.     . 

{c)   Id.  478. 

(^j  2  Lord  Raym.  15 10,  Append,  to  Chron.  Juridi- 
cial,   17. 

[e)  See  his  trial  in  Salmon's  critical  Revienv  of  the 
State  T^rials  717.  where  you  will  find  his  obferva- 
tions  upon  that  trial.  He  fays,  it  was  ofje  of  the  inoft 
memorable  ones  in  the  age,  and  the  world,  to  this  day, 
dividsd  in  their  opinions,  concerning  the  innocency  of  the 
prifoner.  Id.  Ibid.  It  is  the  firll  trial  in  the  colieftion, 
publifhed  in  1734,  ^"  ^^^^  volumes  folio. 

(/)    12  Mod.  373. 

The 
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The  defendant  was  committed,  then  bailed,  and 
at  laft  fined  200  marks  (a.) 

In  this  (h)  cafe,  the  year  being  expired,  they 
could  not  have  a  new  writ  of  courfe,  and  therefore, 
afterwards,  in  the  vacation  before  (c)  Trinity  term, 
170 1,  13  ^//.  3.  a  petition  was  preferred  to  Sir 
Nathan  Wrighty  {c)  lately  made  lord  keeper  of  the 
great  feal  of  England^  to  have  a  new  writ  of  appeal 
granted.  But  upon  the  hearing  of  counfel  on  both 
fides,  more  than  fix  hours  before  him,  affifted  by 
lord  chief  juftice  Trely^  the  lord  chief  baron  Ward^ 
and  Mr.  juftice  Powel^  (whom  my  lord  chief  juftice 
Holt  fent  in  his  place)  and  Sir  John  Trevor,  the 
mafter  of  the  Rolls ;  by  the  unanimous  opinion  of 
them  all,  the  petition  was  rejeci^ed.  Some,  (d)  efpe- 
cially  Trebyy  alledging  for  reafon,  that  an  appeal 
was  a  revengeful  odious  profecution,  and  therefore 
deferved  no  incouragement  ;  upon  which  occafion 
Holt^  with  great  vehemence  and  zeal,  faid,  ''  He 
wondered  that  any  Englijhman  fhould  brand  an  ap- 
peal with  the  name  of  an  (e)  odious  profecution  ;  for 
his  part,  he  looked  upon  it  to  be  a  noble  {f)  re- 
medy, and  a  true  badge  of  the  Englijh  rights  and 
liberties,  and  referred  to  the  ftatute  of  Gloucejiery 
chap,  9.  [6  Ed,  i.  1278.]  {g)  and  the  comment 
thereupon,  in  2  Inji,  314.  which  {h)  ftatute  has 
provided,  that  an  appeal  fliall  not  be  abated  fo 
lightly  as  before  it  has  been  ;  but  if  the  appellant 
declares  the  fa<5l,  the  year,  the  day,  the  hour,  the 
time  of  the  King,  and  with  what  weapon,  the  ap- 
peal ftiall  be  maintained.  And  3  Hen.  7.  chap,  i, 
which  gives  power  to  proceed  at  the  fuit  of  the 
King  within  the  year,  does  yet  fave  the  appeal 
to  the  party  after  acquittal.     And  therefore,  fince 

[a]  Lord  Raym,  557.      12  Mod,   375. 

[h)    12  Mod,  375. 

\c)  Lord  'Raym.  557. 

\d)  Lord  Raym,  and  Mod.  as  laft  above. 

\e)  Lord  Raym.  and  Mod.  as  laft  above. 

(/)  Lord  Raym.  as  laft  above. 

kg)  2/w/?.  279. 

ih)  Lord  Raym,  as  laft  above. 

this 
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this  remedy  has  been  favoured  by  a6ls  of  parliament, 
and  tends  to  the  (upport  of  families,  and  is  of  evi- 
dent neceffity  in  Tome  cafes  (to  fay  nothing  of  this 
prefent  cafe,  but  only  that  a  very  odd  method  has 
been  taken,  and  that  too  publicly  avowed,  for 
vi^ithdrawing  this  appeal)  the  judges  ought  to  en- 
courage appeals.  See  Preface  to  lord  ch.  juft.  Holt*$ 
life  lately  publifhed. 

The  court  of  King*s  Bench ^  to  (hew  their  refen  tment, 
committed  the  defendant  *to  the  prifon  of  the  King's 
Bench  for  his  fine,  though  the  clerk  in  court  would 
have  undertook  to  pay  it.      Lord  Raym.  557. 

Holt  ch.  juft.  faid,  that  if  any  (herifF  in  England 
was  to  refufe  to  return  a  writ,  he  would  lay  him 
by  the  heels  for  the  contempt  j  he  obferved  that  if 
the  court  was  to  fuffer  a  writ  to  be  delivered  up, 
the  fubje£t  mull:  expeft  but  little  juftice,  for  the 
flieriffs  would  have  it  in  their  power  to  anticipate  it. 
12  Mod.  374.  He  concluded  by  telling  the  under- 
fherifF,  that  he  had  not  been  in  prifon  long  enough 
before  :  and  that  he  might  now,  if  he  pleafed,  go 
to  Hertford^  and  make  his  boaft  that  he  had  got 
the  better  of  the  King*s  Bench.  Ld.  Raym.  557, 
558. 


CHAP.       III. 


SHERIFF'S    bailiffs,     or   bailifFs  of  hundreds,  Who. 
are  thofe  under  officers  who  more  immediately 
belong  to  the  (herifF,  and  are  appointed   by  him  in  Their  appoint- 
every  hundred,  as  his  fervants  ;  they  are  to  execute  ^'^"^*  . 

all   writs  diredled  to   the  flierifF,  by  virtue  of  the 
iherifF's  precept  or  warrant,    within   the   hundred. 

They 


&c. 


Need  not  be 
fworn. 


Bailiffs, 
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To  collect  poft-  They  are   likewife   to  colledl   (a)   poft*  fines,    fed- 
fines,  6ff.  £3j.j„g  q£  jjjg  King,  &c.  for   the  flierifF;  to  attend 

Toattend judges,  .  1    ,  r  j  •    ii-  r 

jultices  or  aflize,  gaol-dehvery,  and  jultices  of  peace, 
in  every  of  their  courts  and  feffions.  Wood's  Inji^, 
75.  Bac,  Abr,  23 1,  232.  2  Burros  Jw/?.  qto,  431. 
£>tf/^  459. 

Ordinary,  or  bum  bailifFs  need  not  take  the  oaths 
of  allegiance  and  fupremacy,  or  any  (^)  oath  of 
cfHce.  3  Keh.  Rep.  552.  pL  63.  See  Id,  561.  pL 
75.     Freem.  419.  pi.  555.      71  Jo.  249. 

BailiiFs,  being  oiBcers,  who  are  to  execute  the 
King's  writs,  are  moft  commonly  punifhed  in  thofe 
courts  out  of  which  fuch  writs  iflue,  by  attachment ; 
but  it  is  impoffible  to  fet  down  all  fuch  mifde- 
meanors  and  oppreffive  practices  of  which  the  court 
is  to  determine,  for  which  they  (hall  be  punifiied  ; 
however  attachments  have  been  granted  againft 
them  where  they  have  ufed  {c)  needlefs  force,  vio- 
lence and  terror  in  making  an  arreftj  or  where  they 
have  broke  open  doors  where  by  law  they  ought  not, 
and  there  was  no  plaufible  excufe  for  doing  it  ; 
where  they  have  treated  the  perfons  arretted  bafely 
and  inhumanly,  or  kept  them  in  cuftody  till  they 
confented  to  pay  money  for  their  deliverance;  or 
for  making  an  arreli  without  authority,  by  force  of 
a  blank  warrant  filled  up  with  the  name  of  a  fpe- 
cial  bailiff,  by  the  party  himfelf,  without  the  pri- 
vity or  fubfequent  agreement  of  the  (heriff ;  or  if  a' 
bailiff  levy  a  debt  by  virtue  of  an  execution,  and 
keep  the  money  in  his  hands,  and  imbezil  it ;  but 
even  in  thefe  cafes  there  may  be  fuch  "circumftances 
or  matters  of  alleviation  as  will  induce  the  court  to 
excufe,  if  not  wholly  difcharge  them.  Bac.  Abr, 
233.     Lil,  Abr,  266. 


[a)  He  is  not  to  colled  them  now.  See  Stat.  ^2  Geo.  2« 
c.  14. 

{b)  The  under- fheriff  of  MidMe/ex  being  called,  con- 
feffed,  that  he  fwore  all  his  under- fherifFs.  Freem.  as 
above. 

[c]    2  Haivi.  PI.  Cr.   chap.  22.  Je^i.  3.  p.  1 42. 


A 
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A  rule  was  made  for  the  defendant  to  (hew  caufe  Attachment 
why  an  attachment  HiouJd  not  iffue  againft  a  bailiff,  Jg^^nft  bailifF 

■^      .  •     r    rr    •  1     -i  1  n      i  ^'^*'  taking  inluf- 

for  taking  infumcient   bail,   upon   the  arrelt  or  one  fic-ent  bail. 
on  a  bill  of  MUdlefex.      8  Mod.  283. 

An  attachment  was  g>  anted  againft  a  bailiff  for  For  executing 
executing  a  procefs  of  the  court,  contrary  to  a  rule  procefs  contrary 
of  court,  having  notice  of  the  rule,  for  this  appeared 
a  wilful  contempr.      Lil.  Ahr.  159. 

"    No  flier  iff,    bailiff,    or    other    officer,    jfhall  con-  Prisoners  not  to 

vey  any  perfon  arrefled  by  virtue  of  any  procefs  to  ^^  ^^''"ed  to  ta- 
any  public  vicftualling  or  drinking  houfe,  or  to  the 
houfe  of  fuch  officer,  or  of  any  te  ant  or  relation  of 
his,  without  the  confent  of  the  perfon  arretted  ; 
nor  charge  him  for  wine,  vi6tu^Is,  or  any  other 
liquor  or  things  whatfoever,  fave  what  he  fhall  call 
for  ;  nor  (hall  caufe  him  to  call  or  pay  for  any  fuch 
liquor  or  things,  except  what  he  fhall  particularly 
and  freely  afk  for  ;  nor  fhall  take  any  gieater  fum 
than  is  by  law  allowed  for  any  arrell,  or  for  de- 
taining, or  waiting  till  the  perfon  arretted  have  given 
an  appearance  or  bail,  or  agreed  with  the  perfon  at 
whofe  fuit  he  is  arreted,  or  until  he  be  fent  to  the 
gaol  belonging  to  the  county  or  place  where  fuch 
arreft  fhall  be;  nor  fhall  take  any  reward  for  keep- 
ing the  perfon  arretted  out  of  gaol ;  nor  fhall  carry 
any  fuch  perfon  to  gaol  within  24  hours  from  the 
time  of  fuch  arreft,  unlefs  fuch  perfon  refufe  to  be 
carried  to  fome  fafe  and  convenient  dwelling  houfe 
of  his  own  nomination  within  a  city,  borough,  cor- 
poration, or  market  town,  in  cafe  fuch  perfon  be 
there  arretted  ;  or  within  three  miles  from  the  place 
where  fuch  arreft  fhall  be,  if  the  fame  be  made  out 
of  any  city,  ^c.  fo  as  fuch  dwelling  houfe  be  not 
the  houfe  of  the  perfon  arretted,  and  be  within  the 
county  or  liberty  in  which  the  perfon  was  arretted ; 
and  then  it  fhall  be  lawful  for  fuch  officer  to  con- 
vey the  perfon  fo  arretted,  and  refufing  to  be  car- 
ried to  fuch  fafe  and  convenient  dwelling  houfe,  to 
gaol."     Stat.   32  Geo.  2.  c.  28.   feSi.  i. 

"  Every  fheriff",  under- fheriff,  and  bailiff  of  any  Copies  of  thefe 
liberty,    and    the    refpedtive   fecondaries   and  clerks  ^^"^^  '^'^   J 

r  •         y  •        T        t  fliewn  to  prU9- 

fitters  in  the  compters  in  London^  and  all  other  per-  ners. 

F  fons 
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fons  intrufled  with    the  execution  of  procefs,    or 
who  (hall  enter  any  a£lions,  or  make  any  warrant, 
or  any  writ  or  procefs,  in  order  to  have   the   fame 
executed,  (hall  dehver  a  printed  copy  of  the  feveral 
claufes   in    this    ad  relating    to   bailiffs,    and    other 
officers  and  perfons  employed  under  them  to  execute 
any  procefs,  or  who  (hall   arreft   any  perfon  on  any 
a6tion   entered,    or  other  wife,  within   their   refpec- 
tive  {heriffwicks  or  jurifdicStions,  to  every  fuch  bai- 
liff, tifc.  and  (hall  make  it  part  of  the  condition  of 
every   fecurity  given  to  any  fuch  (heriff  or  under- 
fheriff,  or    bailiff  of  any  liberty,  by   any  bailiff  or 
perfon  employed   to  execute  procefs,  that  every  fuch 
bailiff,  i^c.  fhall  {hew  and  deliver  a  copy  of  the  faid 
claufes  to  every  perfon   he  fhall   arreft  and  carry  to 
any  public  or  other  houfe  where  any  liquor  fhall  be 
fold,  and  (hall  permit  every  fuch  perfon  arrefted,  or 
any   friend   of  him  or  her,  to  read  over   the  fame 
claufes,  before   any  liquor  or  vicftuals  be  called   for 
or  brought  to  fuch  perfon  under  arreft  there ;  and  in 
cafe  any  bailiff,  ^c.  offend  in  the  premiffes,  every 
fuch  offence,  befides   the  breach  of  the  condition  of 
fuch   fecurity  bond,  fhall  be  deemed  a  mifdemeanor 
in  the  execution  of  the  procefs  on  which  fuch  per- 
fon was  arrefted,  and  fnall  be  punifhable  as  fuch  by 
this  a£l."     Ibid.  fe5i.  3. 
How  far  the  Motion  for  an  information  againft  a  bailiff  for 

court  grants  in-  p^rrving  a  perfon,  whom  he  had  under  an  arreft,  to 

formations  a-  y   \        r  •     n    1  •  mi  i     •  cr 

gaiaft  bailiffs,  an  alehoufe  agamft  his  will ;  this  bemg  an  cftence 
againft  an  ait  of  parliament ;  and  this  he  prayed 
Dotwithftanding  the  procefs  was  out  of  the  Cotnmon 
Pleas  ;  he  faid  he  did  allow,  that  there  was  a  claufe 
in  the  ftarute,  which  gave  the  party  injured  a  liber- 
ty to  proceed  in  a  fummary  method,  by  petition  to 
the  court  out  of  which  the  procefs  iffues  ;  but  he 
fubmitted  it,  the  party  had  a  right  to  wave  that  li- 
berty, and  to  proceed  in  the  ordinary  courfe  of  juf- 
tice  notwithftanding.  The  court  faid,  that  might 
'  be  a  matter  proper  to  be  confidered  of ;  fo  made  a 
rule  to  fliew  caufe.    Salk,  45,  460.    Barnard,  K.  B, 


On 
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On  {hewing  caufe,  the  court  was  of  opinion,  that 
though  this  was  an  offence  before  the  a6l  of  p:  rh'a- 
ment,  yet  the  intent  of  the  legiflature  was,  that  the 
offender  (hould  be  punifhed  only  in  a  fummary  me- 
thod, by  applying  to  the  court  where  the  offence 
was  committed  ;  and  therefore  refufed  to  interpofe 
their  authority  by  information.  Barnard,  K.  B, 
296. 

Upon  complaint  of   Mr,  Budget  againft  the  de-  Conftmetion  up- 
fendant,  who  was  a  bailiff,    for    refufmg   to  carry  o^the  ftatute  of 
him   to  the  houfe  which  he  appointed,  and  for  not  relating  to  ar-  ' 
reading  the  claufe  in  the  ftatute  of  2  Geo.  2.  c.  22.  refts. 
when  he  arretted  him  ;  the  court  ordered   the  de- 
fendant to  pay  Mr.  Budgel  5  /.  for  his  damages,  to- 
gether with  his  cofts ;  and  likewife  committed  him. 
for  the  contempt.     2  Barnard.  K.  B.  213. 

Defendant  petitioned  againft  fheiiff's  officers  for 
extortion,  ^c.  praying  relief  according  to  ftatute 
2  Geo.  2.  c.  22.  and  the  court  made  a  rule  for  the 
bailiffs  to  (hew  caufe  why  an  attachment  (hould  not 
be  iffued  againft  them,  and  not  to  anfwer  the  mat-^ 
ters  complained  of  5  the  former  having  been  the  me- 
thod conftantly  ufed  here,  and  the  latter  againft  the 
ufe  of  the  court.     Barnes  26. 

No    bailiff  or   (heriff's   officer  (hall   prefume   to  Where  he  muft 
exa<Sl  or  take  from  any  perfon,  being  in  his  cuftody  "°^  ^^^^  ^  ^^'' 

r^nt  to  contcis  ft 

by  arreft,  any  warrant  to  acknowledge  a  judgment,  judgment. 
but  in  the  prefence  of  an  attorney  for  the  defendant, 
which  attorney  (hall  then  fubfcribe  his  name  there- 
unto; upon   pain  of  being  feverely  punifhed  for  fo 
doing.     Lii  Abr.  115,  194. 

Alfo  it  was  held,  that  a  warrant  to  confefs  a  Neither  may  a 
judgment  taken  of  a  man  under  arreft,  in  the  pre-  ^°^'"'^°'''  ^''» 
fence  of  an  attorney's  clerk  or  folicitor,  was  void. 
See  2  Stra.  902. 

The  (heriff  is  not  bound  to  execute  attachments  Attachment. 
in  perfon,  but  may  do  it  by  his  bailiff.  Dy.  241. 
2  R.0I,  Rep.  457.  Lord  Raym.  21.  And  that  which 
is  done  bv  the  warrant  of  the  (heriff  is  done  by 
the  (heriff  himfelf,  for  qui  facit  per  alium^  facit 
per  fe, 

Y  %  A 
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The  extent. 


Not  to  be  pre- 
jadiced  by   the 
non-return,  i^c, 
of  the  iheiiff. 


Falfe  return  by 
fheriff,  no  pre- 
judice to  bailiff 
errant. 


Action  is  for 

Refcous  again  ft 
the  fheriff,  not 
againft  the  bailiff. 


Evidence  for 
ffitnff. 


•Bniliffg.       ^    Chap.  3. 

A  baliifF  of  an  hundred  may  execute  a  writ  out 
of  the  hundred  where  he  is  bailiff,  for  he  is  baihff 
all  t!  e  county  over.     Lil.  Abr.  266. 

Sheriffs  bai!iff:'  fhall  not  be  prejudiced  by  the  non- 
return or  mif-return  of  the  fheriff.  The  defendant 
(as  bailiff  of  an  hundred)  took  goods  in  execution 
on  Fieri  fac\  and  fold  them,  and  delivered  the 
money  to  the  fheriff;  it  is  good,  and  no  'trover  lies 
againft  the  {heriff,  for  they  did  execute,  as  the  writ 
required,      Leon,  1 44.    fl.  200. 

The  falfe  return  of  the  ftieriff  (hall  not  make  the 
bailiff  punifhable  in  an  adion  ;  for  he  is  bailiff  er- 
rant, and  a  mere  fervant.  Dr.  &  Stud.  b.  2.  p.  127. 
As  the  bailiff  juftiiies  by  fhenff's  warrant,  plaintiff 
replies,  the  fiieriff  returned  upon  the  writ,  Tarde, 
Cro.  El  i8r. 

If  a  bailiff  errant,  or  fpecial  bailiff,  arreft  a  man 
upon  a  Capias  ad  fatis faciendum^  and  after  the  pri- 
foner  refcue  himfelf,  he  at  whofe  fuit  he  was  ar- 
retted may  not  have  an  Asiion  on  the  Cafe  upon  the 
efcape  againft  the  bailiff,  but  he  ought  to  have  it 
againft  the  flier  iff ;  for  the  bailiff  is  but  a  fervant  to 
the  (heriff.     Vin.  Abr.  573.    p].   3. 

In  an  action  againft  the  fherifF  for  a  falfe  returnr 
on  two  Fi.  fa,  the  officers  who  took  the  goods  in 
execution  were  called  as  witneffes  for  the  defendant; 
and  the  counfel  for  the  plaintiff  obje<3:ed  to  their 
being  fworn,  becaufe  they  generally  gave  fecurity  to 
the  (heriff.  Here  the  chief  juftice  faid,  that  did  not 
yet  appear,  afk  them  ;  upon  which  the  officers  owned 
they  had  given  fecurity,  but  that  they  had  delivered 
the  goods  over  to  the  afiignees  by  order  of  the  un- 
der-fheriff,  and  they  had  a  warrant  from  the  under- 
(lieriff,  which  they  called  a  Superfedeas  for  their  fo 
doing;  and  upon  its  being  produced  and  read,  their 
teftimony  v/as  allowed,  for  that  it  appeared  to  be  a 
full  indemnity  to  them  from  the  (heriff  for  what 
they  had  done.  Gen.  Syji.  of  Bank.  25,  26,  Law 
for  and  againft  Bank.  289. 
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In  an  atf^Ion  againft  the  flierlfF  for  a  falfe  return 
of  Non  eft  inventus  on  mefne  (a)  procefs  ;  lord  chief 
juffice  Raymond  refufed  to  admit  the  (heriff*s  bai- 
Jiff  who  had  the  warrant,  to  be  a  witnefs  upon  the 
trial  to  prove,  on  behalf  of  the  fherifF,  that  he  often 
endeavoured  to  have  arrefted  the  defendant  in  the 
original  a61:ion,  on  the  Ca.  (a)  fa.  but  could  not ; 
fed  non  allocatur^  for  the  bailifF  was  no  legal  witnefs, 
becaufe  he  is  interefted  in  the  caufe,  having  given 
fecurity  for  his  due  executing  procefs,  and  by  con- 
fequence  could  not  be  a  witnefs  in  his  own  caufe. 
Stra.  650.      2  Ld.  Raym.  1412. 

Under-fheriff  brought  debt  againft  one  of  his  bai-  Pleading  byun- 
liffs  on  bond  to  fave  harmlefs  in  executing  procefs,  taiLff. 
i^c,  and  afligns  the  breach  that  the  bailiff  had  not 
executed  fuch  his  warrant  fent  to  him  upon  a  pro- 
cefs directed  to  him  out  of  the  Exchequer^  to  levy 
iffues  upon  certain  lands.  Defendant  demurs,  i. 
Becaufe  the  warrant  directed  to  him,  was  made  out 
of  the  county.  2.  It  is  not  alledged,  that  the  ma- 
nor ji.  where  he  was  by  the  warrant  to  levy  the 
iffues,  is  within  the  hundred  where  the  bailiff  had 
jurifdiciion  :  By  the  courts  it  is  a  good  exception, 
and  the  breach  is  not  (hewed  to  be  within  the 
obligation  ;  becaufe  a  bailiff  cannot  execute  a  pre- 
cept out  of  the  hundred  where  he  is  bailiff.  Stil.  18. 
JL  10.  For  though  the  words  of  the  condition  were 
general,  to  make  return  of  all  warrants  diredied  to 
him,  yet  it  was  to  be  underftood  of  fuch  only  as 
weie  to  be  executed  within  the  hundfed  of  which 
he  was  made  bailiff.     2  Saund.  414. 

Whereas  manv  inconveniencies  happen  in  caufes  ^°  bailiff,  &c. 

di-  •  J  -^  I  r  \         n       -rr       /-r     Aia^i  be  bail  in 

epending  \n   this  court,  by  reafon  that  Ihentts  offi    ^ny  action. 

cers,  bailiffs,  and  other  perfons  concerned  in  the 
execution  of  procefs,  offer  themfelves,  and  are  per- 
mitted to  be  bail  in  any  a61:ions,  and  for  great  fums 
of  money  ;  now  for  prevention  of  the  like  mifchief 
and   inconvenience  for  the  future ;  it  is  ordered  by 

{a)   Lord  Raymo7td  fays,  it  was  upon  an  execution,  Sir 
John  Strange,  92.   on  mefne  procefs. 

F  3  the 
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the  lord  chief  juftice,  and  the  reft  of  the  juftices  of 
this  court,  that  from  and  after  the  laft  day  of  this 
prefent  terai,  no  (herifF's  ofHcer,  baihfF  or  other 
perfon  concerned  in  the  execution  of  procefs  fllall 
be  permitted  or  fuftered  to  become  bail  in  any  ac- 
tion or  fuit  depending  in  this  court.  Lil.  Ahr.  237, 
Rule  of  Mich,  term  1732.  6  Geo,  2.  feSl.  7.  in 
C.  P. 

Per  curiam^  Wc  have  feen  (o  much  oppreflion  in 
letting  the  fherifFs  officers  be  bail,  that  we  think 
proper  to  concur  with  the  Common  Pleas  in  a  general 
rule,  not  to  accept  them  or  ferjeants  at  mace.  2 
Stra,  890. 

In  error  objected  to  one  of  the  bail,  that  he  was 
a  palace^coi:rt  officer ;  but  over-ruled,  and  the  bail 
allowed.  The  rule  of  this  court  to  prevent  fherifFs 
officers,  and  other  perfons  concerned  in  the  execu- 
tion of  procefs,  from  being  bail,  extends  only  to 
procefs  of  this  court,  whereon  defendants  having 
been  bailed  by  the  officers  who  arretted  them,  were 
greatlv  impofed  on  and  abufed.  2  Barnes  79. 
■  A  palace  court  officer  offered  to  juffify  himfelf  in 
court  as  one  of  defendant's  bail ;  plaintiff  objedled, 
that  no  (heriff's  officer,  bailiff,  or  other  perfon  con- 
cerned in  the  execution  of  procefs,  can  be  bail  by 
the  general  rule  of  Mich.  6  Geo.  2.  Defendant  an- 
fwered,  that  by  a  cafe  in  error,  Eaji.  20  Geo.  2. 
The  court  had  determined  that  faid  rule  related  only 
to  bailiffs  executing  procefs  of  this  court.  The 
court  exploded  the  doilrine  of  that  cafe,  which  was 
deiermined  (as  thereby  appears)  in  the  abfence  of  the 
lord  chief  juftice,  and  rejeded  the  bail  offered. 
They  held  that  the  rule  extends  to  all  bailiffs,  offi- 
cers, and  others  concerned  in  the  execution  of  pro- 
cefs. The  rule  was  made  for  the  benefit  of  plain- 
tiff, not  merely  to  prevent  impofitions,  and  abufe 
on  defendants,  as  in  faid  cafe  mentioned.  An  an- 
cient rule  of  this  court  Mich.  1654.  fays,  that  no 
attorney  (hall  be  bail,  and  a  modern  rule  Mich, 
6  Geo.  2.  fays,  that  no  attorney  of  this  or  any  other 
court,  or  any  perfon  pradifing  as  fuch,  (hall  be  bail; 

the 
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the  rule  is  the  fame  with  refpe^l  to  officers  execu- 
ting the  procer3>of  this  and  all  other  courts.  Supp/. 
to  Barnes  9,   10. 

Action  on  the  cafe  againft  a  bailiff  for  conceal  Ins:  -^ct'on  againft 
a  F/erf'  fac\  after  he  had  levied  the  money  upon  it.  ^^^j-j^^  '^whoi 

Rol.  Rep.   78.  execution. 

The  bailiff  of  TVeJim'infler  had  returned  a  bill  of  For  returning  a 
Middlefex  with  a  Suterfedeas  out  of  Chancery-  becaufe  ^''\°^  M^^¥^* 
it  was  with  an  yft*  <?/'z<77«  ;   the  court  conceived   the  deas. 
return  void,  and   gave  him  only  four  days  to  return 
his  writ,  on  pain  of  lOo/.  and  would  not  fuffer  him 
to  take  him  by  a  new  writ.     LiL  Abr,  84. 

If  a  diftrefs  at   the   fuit  of  A.   iffues  out   of-  the  J-  ^-  "o  "^ual 
court  of  C.   direaed  to  J,  S.    (who  is  not  the  ufual  f^XeTand 
officer)   to  diftrain   the  cattle  of  B.  &c,  or  that  B.  delivcs  the 
fliould  find  pledges  to  appear   the   next  court  ;  and  catde. 
thereupon  y.  S.  diftrains  the  cattle  of  5.  and  after  re- 
delivers them  to  B*  without  taking  fufficient  fecurity, 
^r.  and  B.   does  not  appear;  an  adlion  lies  againft 
y.  S.  for  this  deceit,  notwithftanding  he  is  no  known 
officer,  but  hac  vice  only  5  adjudged  upon  a  writ  of 
error.     Lat.  159. 

An  a6tion  lies  not  againft  the  bailiff  for  refufing  Not  carrying  the 
bail,  but  for  not  conveying  the  party  before  the  file-  ^^||^  ^°  ^"^  *" 
riff  in  order  to  put  in  bail.      2  Mod.  32. 

If  A.    brings  B.   to  a  common  inn,  of  which  C.  A.  at  an  inn  de- 
is  hoft  ;   and  affirms  to  C.   that  he  hath  arretted  B.  ?'"'  ^;^  ^':^  ^° 

,  .  ^  -/v  f        1     11-  J   •  keep  the  pnfoner 

by  virtue  or  a  commimcjn  or  rebeuion  ;  and  m  con-  one  night,  &c. 
fideration,  that  C,  will  keep  B.  as  a  prifoner  by  the  a"^  promifes  to 
fpace  of  one  night,  affumes  and  promifes  to  fave  C.  [T  ^^  ^"^"^° 
harmlcfs,  dsff.     li  B.  recovers  againft  C.    in  an  ac- 
tion of  falfe  imprifonment,  C,   may  have  an  a^ion 
againft  A.   upon  this  promife ;  for  though   the  con- 
nderation,  viz.  the  keeping  of  5.  was  unlawful,  yet 
becaufe  it  did   not  appear  to  C.   to  be   fo,   the   pro- 
mife  to   fave  him  hatmlefs   was   good.     Hut,  55. 
much  48. 
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CHAP.       IV. 


As  to  the  man- 
ner* 


Shewing  the 
"warrant. 


What  the  officer 
is  to  fay  and  do. 


Punched  for 
feigned  action. 

No  difputing 
procefs. 


When  the  party 
fiyeth. 


Homicide   in  ad- 
vancement of 
juftice. 


IT  is  commonly  faid,  a  known  bailifF  need  not 
fhew  his  warrant,  although  it  be  demanded,  nor 
a  fpecial  bailiff  without  demand :  As  to  London^  it 
is  faid,  the  ferjeant  need  not  (hew  his  mace,  becaufe 
he  is  fwom  and  known,  although  not  to  the  party, 
9  Co.  69. 

And  yet  it  is  held  a  general  arreft  by  a  ferjeant, 
by  (hewing  his  mace,  and  touching  his  body  with  it, 
by  faying,  Sir,  I  arreji  you^  is  not  fufficient,  for  he 
ought  to  (hew  at  whofe  fuit,  out  of  what  court, 
for  w^hat,  and  of  what  return  the  writ  is,  that  the 
party  may  know  what  to  do.  Bac.  Jbr»  232, 
Cro.  Jac.  485,  486. 

Where  the  (heriff  doubting  a  refcue,  caufeth  the 
ferjeant  of  the  mace  to  arreft  one  firft  on  an  ac- 
tion of  100/.  entered  in  London  according  to  cuftom, 
and  after  the  (heriff  arrefts  him  by  Cap.  ad  fattsfac* ^ 
this  is  unlawful,  and  the  ferjeant  was  feverely  pu- 
niflied,  and  the  court  difliked  fuch  feigned  adlions 
againfl:  law.     6  Co.  52.     Dalt.  no. 

The  (heriff  muft  not  difpute  the  authority  of  the 
court,    though    the   procefs    be    erroneous.      Ventr. 

273- 

If  the  oiEcer  comes  to  arreft  a  man,  and  he  flieth, 

the  officer  may  purfue  him  and  take  him  in  an- 
other county,  but  he  cannot  beat  him,  ^c.  becaufe 
he  was  not  arretted.  Lord  Royin.  231.  2  8tra, 
1049.  If  after  the  arreft  of  the  bailiff  he  flieth, 
or  draws  weapons,  he  may.     T>alt,  iii. 

Where  perfons  haying  authority  to  arreft  or  im- 
prifon,  ufing  the  proper  means  for  that  purpofe,  are 
refifted  in  fo  doing,  and  the  party  making  refiftance 
is  killed  in  the  ftruggle,  this  homicide  is  juftifiable. 
And  on  the  other  hand,  if  the  party  having  autho- 
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rity  to  arreft  or  Imprifon,  ufing  the  proper  means, 
happeneth  to  be  killed,  it  will  be  murder  in  all  who 
take  a  part  in  fuch  reliftance.  For  it  is  homicide 
committed  in  defpite  of  the  juftice  of  the  king- 
dom. 

The  rule  laid  down  fuppofeth  that  refiftance  is 
made.  And  upon  that  fuppofitlon  it  will,  I  con- 
ceive, hold  in  all  caufes,  whether  civil  or  criminal; 
for  in  the  cafe  of  refiftance  in  either  cafe,  the  per  Ton 
having  authority  to  arreft  or  imprifon  may  repel 
f»rce  with  force,  and  if  death  enfueth  in  the 
ftruggle  he  will  be  juftified.  This  is  founded  in 
reafon  and  public  utility.  For  few  men  would 
quietly  fubmit  to  an  arreft,  if  in  every  cafe  of  re- 
fiftance the  party  impowered  to  arreft  v/as  obliged 
to  defift  and  leave  the  bufinefs  undone.  The  late 
Mr.  juftice  Fojier  thinks  the  opinion  in  Rollers  {a) 
report  too  (q^jctq. 

The  cafe  of  bare  flight  in  order  to  avoid  an  arreft 
in  a  civil  proceeding,  and  like  wife  in  fome  cafes  of 
a  criminal  nature,  will  fall  under  a  dift^erent  con- 
fideration.  A  defendant  in  a  civil  fuit  being  appre- 
henfive  of  an  arreft  flyeth,  the  officer  purfueth,  and 
in  the  purfuit  killeth  him.  This  faith  lord  Hale  will 
be  murder,      Hal  Hijl.  PL  Cr.   481. 

Mr.  juftice  Fojier  rather  choofes  to  fay,  it  will  be 
murder  or  manilaughter,  as  circumftances  may  vary 
the  cafe.  For  if  the  officer  in  the  heat  of  the  purfuit, 
and  merely  in  order  to  overtake  the  defendant,  fhould 

[a)  The  cafe  upon  evidence  was  thus;  one  Calfield ■^z.^ 
in  execution,  for  debt  in  the  compter,  and  efcaped,  and 
the  keeper  came  to  the  place  where  he  was,  to  apprehend 
him,  and  Calfield  flew  out  of  the  window,  and  the 
keeper  purfued  him,  and  in  refiftance  Calfield  was  killed ; 
the  keeper  did  not  retreat  fo  much  as  he  might  have  done, 
and  Roll  thought  it  manflaughter,  becaufe  he  was  only 
in  execution  for  debt  j  but  if  a  man  imprifon ed  for  felony 
efcape,  and  the  keeper  upon  refiftance  kills  him,  this  is 
manflaughter  without  retreating,  i^c.  The  law  is  the 
fame  if  a  thief  upon  his  own  aflault  is  killed,  it  is  not 
manflaughter.     Rol.  Rep.  189.   />/.  24. 

trip 
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trip  up  his  heels,  or  give  him  a  ftroke  with  an  ordi- 
nary cudgel,  or  other  weapon  «<?/  likely  to  kill,  and 
death  fhould  unhappily  enfue,  he  cannot  think  that 
this  will  amount  to  more  than  marflautjhter,  if  in 
fome  cafes  even  to  that  offenfe.  The  blood  was 
heated  in  the  purfuit,  his  prey,  a  lawful  prey.,  juft 
within  his  reach,  and  no  fignal  mifchief  was  intend- 
ed. Bat  had  he  made  ufe  of  a  deadly  we  pon,  it 
would  have  amounted  to  murder.  The  mifcft  evous 
vindictive  fpirit,  the  malitia^  which  aiwayb  muft  be 
collected  from  circumfUnces,  determineth  the  na- 
ture of  the  ofFenfe.     Foft.  Cr.  Law  270  to  271. 

Something  hath  been  faid  briefly  under  the  head 
of  homicide  in  advancement  of  juflice,  touching  the 
killing  of  officers  in  the  execution  of  their  offices, 
and  of  other  perfons  having  authority  to  arreft  or 
imprifon,  or  aifling  under  colour  of  fuch  authority. 
But  this  being  a  matter  in  wiiich  the  juflice  of  the 
kingdom  is  deeply  concerned,  I  will  now  (fays  Mr. 
juftice  Fojier)  fubmit  to  confideration  my  thoughts 
upon  that  fubje£t  more  at  large. 

Minifters  of  juftice,  while  in  the  execution  of 
their  offices,  are  under  the  peculiar  protection  of  the 
]aw.  This  fpecial  protedlion  is  founded  m  great 
wifdom  and  equity,  and  in  every  principle  of  poli- 
tical juftice.  For  without  it  the  public  tranquillity 
cannot  poffibly  be  maintained,  or  private  property 
fecured  ;  nor  in  the  ordinary  courfe  of  things  will 
offenders  of  any  kind  be  amefnable  to  juftice.  And 
for  thefe  reafons  the  killing  of  officers  fo  employed 
hath  been  deemed  murder  of  malice  prcpenfe,  as  being 
an  outrage  wilfully  committed  in  defiance  of  the 
juftice  of  the  kingdom. 

This  rule  is  not  confined  to  the  inftant  the  officer 
is  upon  the  fpot,  and  at  the  fcene  of  action,  en- 
gaged in  the  bufinefs  which  brought  him  thither  ; 
for  he  is  under  the  fame  protection  of  the  law  eundo, 
morando^  &  redeundo.  And  therefore  if  he  cometh 
to  do  his  office,  and  meeting  with  great  oppofition 
retireth,  and  in  the  retreat  he  is  killed,  this  will 
amount  to  murder.     He  went  in  obedience  to  the 

i^law 
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law  and  In  the  execution  of  his  office,  and  his  retreat 
was  neceflary  in>  order  to  avoid  the  danger  that 
threatened  him.  And  upon  the  fame  principle,  if  he 
meeteth  with  oppofition  by  the  way,  and  is  killed 
before  he  comech  to  the  lace,  fuch  oppofition  being 
intended  to  prevent  his  doing  his  duty^  which  is  a 
faSi  to  be  collected  from  circumftances  appearing  in 
evidence,,  this  iikewife  will  amount  to  murder.  He 
Was  itridliy  in  the  execution  of  his  office,  going  to 
difcharge  the  dury  the  law  required  of  him.  Fofl, 
Cr.  Law  308  to  309. 

The  miniiters  of  juftice  in  civil  fuits,  under  pro- 
per limitations,  are  intitied  to  the  fame  protection 
for  themillves  and  folic we'^s,  and  up<.)n  the  fame 
principles  of  political  juftice,      //'/V/..  310. 

And  in  the  cafe  or  arrefts  upon  procefs,  whether 
by  Will  or  warraii',  if  the  officer  named  m  the  pro- 
cefs give  notice  of  his  authority,  and  refiftance  is 
male,  and  the  officer  killed,  it  will  be  murder;  if 
in  fa(Fl:  fuch  notification  was  true,  and  the  procefs 
leg^l.  Foi  after  fuch  notification  the  parties  oppo- 
fing  the  arreft  a£ted  at  their  own  peril.     Ibid.  3-1. 

I  have  faid  above  by  way  of  caution,  if  the  pro- 
cefs he  legal.  But  I  would  not  be  underftood  to 
mean  any  thing  more  than,  provided  the  procefs^  be 
it  by  writ  cr  vjarrant^  be  not  defeSlive  in  the  frame 
of  it.,  and  ijfue  in  the  ordinary  courfe  of  juftice  from 
a  court  or  magijlraie  having  jurifdiSfion  in  the  cafe. 
There  may  have  been  error  or  irregularity  in  the 
proceeding  previous  to  the  ifTuing  of  the  procefs ;  but 
if  the  iheriff  or  other  minifter  of  juftice  be  killed  in 
the  execution  of  it,  this  will  be  murder.  For  the 
officer  to  whom  it  is  dire<5led  muft  at  his  peril  pay 
obedience  to  it.  And  therefore  if  a  Capias  ad  fa- 
iisfacienduniy  Fieri  facias^  writ  of  affiftance,  or  any 
other  writ  of  the  like  kind  ifTue  direded  to  the  flie- 
rifF,  and  he  or  any  of  his  officers  be  killed  in  the 
execution  of  it,  it  is  fufficient  upon  an  indictment  Evidence, 
for  this  murder  to  produce  the  writ  and  warrant,  . 
without  (hewing  the  judgment  or  decree :  fo  ruled 
by  lord  Hardivicke  in  the  cafe  of  one  Rogers  at  the 
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fummer  affizes  in  Cornwall  in  the  year   1735.     8 
Geo.    2. 
Evidence.  Rogers  by  the  help  of  a  gang  of  defpfij-ate  -  fellows 

flood  out  a  long  time  in  a  Chancery  fuit,  and  kept 
poflTefiion  of  the  premifles  in  queftion  againft  all 
planner  of  procefs:  at  length  the  (herifF  attended  by 
the  Poffe  Comitatus  endeavouring  to  execute  the  pro- 
cefs, three  of  the  Pojfe  were  killed  by  him  or  fome 
of  his  gang,  he  prefent  and  abetting;  for  thefe  mur- 
ders he  was  tried  and  convifted  ;  \n  the  courfe  of 
the  trials  the  writs  of  execution,  the  injunction  for 
delivering  pofleffion,  and  the  writ  of  afliftance  were 
read  in  evidence,   but  not  the  decree.     Fo/i.  311. 

Mr.  Lutterel  being  arretted  for  a  fmall  debt  pre- 
vailed on  one  of  the  officers  to  go  v^ith  him  to  his 
lodgings,  v/hile  the  other  was  fent  to  fetch  the  at- 
torney's bill,  in  order,  as  Lutterel  pretended,  to 
have  the  debt  and  cofts  paid.  Words  arofe  at  the 
lodgings  about  civUtty  money ^  which  Lutterel  refufed 
to  give  ;  ar.d  went  up  ftairs  pretending  to  fetch  mo-» 
ney  for  the  payment  of  the  debt  and  cofts,  leaving 
the  officer  below.  He  foon  returned  with  a  brace 
of  loaded  piftols  in  his  bofom,  which  at  the  impor- 
tunity of  his  fervant  he  laid  down  on  the  table,  fay- 
ing, He  did  not  intend  to  hurt  the  officers^  hut  he 
would  not  he  ill  ufed.  The  officer  who  had  been 
fent  for  the  attorney's  bill  foon  returned  to  his  com- 
panion at  the  lodgings;  and  words  of  anger  arifing 
Lutterel  ftruck  one  of  the  officers  on  the  face  with  a 
walking  cane,  and  drew  a  little  blood.  Where- 
upon both  of  them  fell  upon  him,  one  ftabbed  him 
ht  nine  places^  he  all  the  while  on  the  ground  begging 
for  mercy  and  unable  to  rejiji  them.  And  one  of 
them  fired  one  of  the  piilols  at  him  while  on  the 
ground^  and  gave  him  his  death's  wound.  This  is 
reported  to  have  been  held  manflaughter  by  reafon  of 
the  firft  afl'ault  with  the  cane. 

This    is    the    cafe   as    reported    by    Sir   'John  (a) 
Strange ;  and  an  extraordinary  cafe  it  is ;  that  all 

(a)    Stra.   499. 
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thefe  circumftances  of  aggravation,  two  to  one,  he 
helplefs  and  on  th^e  ground  begging  for  mercy,  ftab- 
bed  in  nine  places  and  then  difpatched  witii  a  piftol; 
that  all  thefe  circumftances,  plain  indications  of  a 
deadly  revenge  or  diabolical  fury,  ftiould  not  out- 
weigh a  flight  ftroke  with  a  cane. 

But  in  the  printed  (a)  trial  there  are  fome  cir- 
cumftances ftated,  which  are  entirely  dropped,  and 
others  very  flig  itly  mentioned  by  the  reporter. 

1.  Mr.  Lutterel  had  a  fword  by  his  fide,  which, 
after  the  affray  was  over,  was  found  drawn  and 
broken.  How  that  happened  did  not  appear  in  evi- 
dence ;  for  part  of  the  aftray  was  at  a  time  when  no 
witnefs  was  prefent,  no  body  fpoke  to  tl*e  whole. 

2.  When  Lutterel  laid  the  piftols  on  the  table,  he 
declared  that  he  brought  them  down,  becaufe  he 
would  not  be  forced  out  of  his  lodgings. 

3.  He  threatened  the  officers  feveral  times. 

4.  One  of  the  officers  appeared  to  have  been 
wounded  in  the  hand  with  a  piftol  fhot,  (for  both 
the  piftols  were  difcharged  in  the  affray)  and  (lightly 
on  the  wrift  with  fome  iharp  pointed  weapon  :  and 
the  other  was  flightly  wounded  in  the  hand  with  a 
like  weapon. 

5.  The  evidence  touching  LiittereV%  begging  for 
mercy  was  not  that  he  was  on  the  ground  begging  for 
mercy,  but  that  on-  the  ground  he  held  up  his  hands 
as  if  he  was  begging  for  mercy. 

The  chief  juftice  dire<n:ed  the  jury,  that  if  they 
believed  Mr.  Lutterel  endeavoured  to  refcue  himfelf, 
which  he  feems  to  think  was  the  cafe,  and  very 
probably  was  the  cafe,  it  would  be  juftifiable  homi- 
cide in  the  officers.  However,  as  Mr.  Lutterel  gave 
the  firft  blow  accompanied  with  menaces  to  the  officers, 
and  the  circumfiance  of  producing  loaded  pijfols  to  pre- 
vent their  taking  him  from  his  lodgings^  which  it 
would  have  been  their  duty  to  have  done,  if  the 
debt  had  not  been  paid  or  bail  given,  he  declared  it 

[a)    6  St.  Tri.   p.  195.    Trials  publiihed  in  the  year 
*734-  P-  435*     Salm.  Si,  Tr.  abr.  p.  874. 
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could    be   no  more   than  Man/laughter. 
Law^  chap.  5.  p.  292. 

The  direction  of  the  chief  juftice  the  reporter 
hath  totally  omitted.  And  therefore  I  have  taken 
the  liberty  to  ftate  the  cafe  more  largely  than  other- 
wife  I  fhould  have  done.  And  I  cannot  help  fay- 
ing, that  the  circumftances  omitted  in  the  report 
are  too  material,  and  enter  too  far  into  the  true 
merits  of  the  cafe  to  have  been  dropped  by  a  gen- 
tleman of  Sir  JohnStrangis  abilities  and  known  can* 
dour,  if  he  had  not  been  over-ftudious  of  brevity. 

Imperfeft  reports  of  fa£i:s  and  circumftances  efpe- 

clally  in  cafes  where  every  circumftance  weigheth 

fomething  in  the  fcale  of  juftice,  are  the  bane  of  all 

fcience  that  dependeth  upon  the  precedents  and  ex» 

amples  of  former  times.     Fojier^s  Cr,  Law  294. 

A  bailiff  flood  at  the  ftreet  door,  and  fent  his  fer- 
vant  up  three  pair  of  ftairs  in  a  difguifed  habit  with 
the  warrant,  who  laid  hands  on  TV.  R.  and  told 
him,  that  he  arrefted  him.  Holt  chief  juflice  doubt- 
ed if  this  was  a  good  arreft^  being  done  by  the  ba'i- 
liff^s  follower  or  fervant,  and  not  in  the  prefence  of 
the  bailiff  himfelf\  but  faid,  that  the  plaintiff  muft 
prove  his  caufe  of  action  againft  TV.  R.  and  muft 
prove  the  writ  and  warrant  by  producing  the  fworn 
copies  of  them.  And  he  muft  prove  the  manner  of 
the  arreft,  that  it  may  appear  to  the  court  to  be  a 
lawful  arreft ;  and  in  point  of  damages,  he  muft 
likewife  prove  the  lofs  of  his  debt,  viz.  that 
TV.  R.  became  infolvent,  or  could  not  be  retaken. 
3  Salk.  311.  6  Mod.  211.  If  a  bailiff,  having  a 
warrant  from  a  fheriff  on  a  Capias,  fends  another 
in  his  room  to  arreft  the  per  Ton,  fuch  arreft  is  illegal 
by  Holt  ch.  juft.      12  Mod.  73. 

A  Capias  was  returnable  on  All  Souls  day,  a 
Non  dies  juridicusy  which  the  flieriff  returned,  and  fo 
let  the  party  go:  Court,  it  is  a  bad  return;  the 
writ  was  good,  and  the  detaining  of  the  party  on 
it  lawful,  and  he  was  commanded  to  bring  him  into 
court.     Poph.  205. 

*'  No  perfon  upon  the  Lord's  day  (hall  ferve  or 
execute  any  writ,  procefs,  warrant,  order,  judgment, 

or 
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or  decree,  (except  in  cafes  of  treafon,  felony,  or 
breach  of  the  peace)  but  the  fervice  of  fuch  writ, 
&C:  (hall  be  void,  and  the  perfons  executing  the  fame 
(hal)  be  liable  to  anfwer  damages,  as  if  they  had  done 
the  fame  without  any  warrant."  Stat.  29  Char.  2. 
c.  7.  fe^.  6.  ^^atf.  Clerg.  Law^  chap.  34.  p.  344, 
345.     Gibf.  Cod.  tit.  10.  p.  238.      12  Mod.  607. 

The  queftion  was.  Whether  ferving  an  attach- 
ment for  contempt  on  Sundays  were  within  the  above 
ftatute?  The  words  being.  That  all  arrefts  on  Sun- 
day^ except  for  breach  of  peace,  are  void.  Holt  chief 
jullice  faid,  Suppofe  it  were  a  warrant  to  take  for 
forgery,  perjury,  &c.  ftiall  they  not  be  ferved  on 
Sunday  ?  Sure  the  Lord's  day  ought  not  to  be  a 
fancluary  for  malefactors !  And  this  here  partakes 
of  the  nature  of  procefs  upon  an  indictment;  but  the 
court  would  advlfe  thereon,  12  Mod.  348.  A  warrant 
for  good  behaviour  may  be  executed  on  a  Sunday. 
T.  Raym.  250. 

If  a  bailiff  arrefts  a  man  of  a  Sunday^  fince  by  the 
above  ftatute  all  fuch  arrefts  are  unlawful,  and  the 
bailiff  is  killed  in  the  making  it,  perhaps  (fays  Haw- 
kins) this  will  be  manflaughter  only.  Hawk.  PL 
Cr.  86.  chap.  7,1.  feSf.  58.  See  Hale's  Hiji.  PI, 
Cr.     Note  (F.)  S.  P. 

Kelynge,  upon  a  motion  of  Mr.  Holt,  faid,  I  have 
known  many  attachments  for  arrefting  of  a  Sunday. 
Mod.  56.  pi.  112.  1  Buljir.  72.  Note 5  Jhiswas 
before  the  above  bill  pajfed  into  a  Law. 

But  then  the  affidavit  always  contained,  that  the 
party  might  have  been  arretted  on  any  other  day. 
Cro.  "Jam.  60 2.  pi.  6.      Mod^  ibid. 

Motion  to  have  defendant  difcharged  out  of  cuf- 
tody,  for  that  he  had  been  arretted  on  a  Sunday  by 
procefs  out  of  K.  B.  but  in  truth  he  was  taken  with- 
out any  warrant  on  a  Sunday^  and  kept  lock'd  up  till 
Monday  morning,  and  then  a  writ  was  got.  By  the 
court:  If  you  were  imprifoned  without  warrant,  you 
have  your  remedy  by  falfe  imprifonment;  but  then 
let  them  (hew  caufe  why  an  attachment  fhould  not 
go  againft  them.  And  it  was  faid  by  Gould^  that  at- 
tachments 
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tachments  have  gone  frequently  in  fuch  a  cafe ;  and 
fo  was  the  rule  here.     6  Mod.  96. 

Arreft  on  a  Sunday  is  a  void  arreft,  infomuch  that 
the  party  may  have  an  action  of  falfe  imprifonment 
for  it.     Salk,  78.  pL  I.     5  Mod.  95. 

Defendant  taken  on  a  capias  utlagatum  on  a  5a»- 
//^y,  moved  to  be  difcbarged,  the  taking  being  con- 
trary to  the  ftatute  of  29  Car.  2.  c.  7.  feSf.  6.  The 
court  held  the  taking  bad,  but  refufed  to  grant  an 
attachment,  and  put  the  defendant  to  take  the  re- 
medy given  by  the  ftatute.   Barms'' s  Notes ^  C.  P.  228. 

"  Any  perfon  may  be  taken  on  the  Lord's  day  by 
virtue  of  an  efcape  (a)  warrant."  5  Jttfie,  c.  9. 
fe6i.  3.     See    i  Anne^  Jiat,  2.   c.  6. 

A  prifoner  efcaped,  and  was  retaken  on  a  Sunday 
by  virtue  of  a  judge's  warrant,  called  an  efcape  war- 
rant. The  queftion  was,  Whether  this  taking  was 
fuch  fervice  of  procefs  as  was  againfi  the  aft  of  29 
Car.  2.  c.  7.  By  the  whole  court :  This  is  a  taking 
in  nature  of  a  frefli  purfuit,  and  is  no  original  pro- 
cefs, and  the  gaoler  or  party  might  have  taken  him 
upon  a  frelh  purfuit  on  a  Sunday  before  this  ftatute. 
bMod.gs.  2  Salk.  626.  pLy.  S.  C.  S.  P,  3 
SalL  149.  pi.  I.     S.  P.     2  Ld.  Raym.  1028. 

The  party  is  in  ftill  upon  the  old  commitment 
continued  down.  2  Salk.  ibid.  2  Ld.  Raym,  1028. 
fays  it  was  held,  that  this  re-taking  is  not  within  the 
meaning  of  the  ftatute  29  Car.  2.  and  that  he  might 
have  been  re-taken  on  a  Sunday  without  a  warrant. 
6  Mod.  3  Salk.  and  2  Ld.  Raym.  fay,  that  it  was 
held  otherwife  in  C.  P.  and  the  two  iaft  books  fay, 
that  the  barons  of  the  Exchequer  were  equally  di- 
vided ;  and  2  Ld.  Raym.  1029.  that  the  like  mo- 
tion was  made  before  in  the  fame  term  in  K.  B.  and 
the  court  was  then  of  the  fame  mind. 

The  bail  may  take  the  principal  on  a  Sunday^  and 
coiifine  him  till  Monday^  and  then  render  him  ;  and 
this  is  no  ferving  of  procefs,  for  the  entry  in  K.  B. 
is,  he  is  delivered  upon  bail^  &c.  'Tis  rather  like 
the  cafe  where  the  fheriff  arrefts  the  defendant  on  a 

[a]  See  Chap.  Efcape, 

Saturday^ 
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Saturday^  who  efcapes,  he  may  take  him  on  a  ^un- 
day^  becaufe  it  is  only  a  continuation  of  the  former 
imprifonment,  6  Mod»  231.  Fortefc.  Rep.  374. 
S.  P. 

The   court  was  moved,  that  one   arrefted  on  a  On  a  h   kf- 
day  of  thankfgiving  appointed   by   the   parliament,  giving  day, 
was  forced  to  put  in  bond  to  the  (herifF  for  his  ap- 
pearance, might  be  difcharged,  and    that   the  bond 
given   to  the  flieriiF  might   be  delivered   up.     Rai.        ' 
C.  J.  anfwered,  indi£l  the   bailifJ^s   who  made  the 
jirrefl,  or  bring  your  action  againft  them  if  you  pleafe, 
for  we  will  not  difcharge  the  party  arrefted.     StyL 

238,  239- 

It  was  faid  by  Richard/on  C.J.  That,  upon  zr^  On  ChnJ}m:iS' 
refting  a  man  upon  Chrijimas-day^  going  to  church  *^'^>'' 
in  the  church-yard,  he  who  made  the  at  reft  might 
be  cenfured  in  the  Star-chamber  [this  court  is  abo-  ' 

liftied  by  16  Char.  c.  10.]  for  fuch  an  offence ; 
which  note  Hetly.  19.  Qodolph*  Repert.  Camn.  115. 
feet.  12. 

An  arreft  in  the  night  as  well  as  in  the  day  is  lavi^-  la  the  nighty 
ful,  and  as  well  at  the  fuit  of  a  fubjeiSl:  as  at  the 
King's ;  for  the  officer  or  minifter  of  juftice  ought  to 
arreft  him  when  he  can  find  him,  for  otherwife  per- 
haps he  will  never  arreft  him,  becaufe  he  who  has  done 
amifs  hates  the  light ^  8  Co.  37.  b.  and  if  the  officer 
does  not  arreft  him  when  he  finds  him,  and  may  ar- 
reft him,  plaintiff  (hall  have  an  action  upon  his  cafe, 
and  recover  all  his  lofs  in  damages.  9  Rep.  66. 
Cro.  Jam.  280.  pL  10.  486.  3  Salk.  46.  Jenk, 
Cent.  2g  I.  Ca.  ^o.  Hale's  PI.  Cr.  J^^.  5  C^.  92, 
b.     See  Owen  63. 

If  a  writ  is  returnable  on  the  ninth  day  of  February,  After  the  effbln 
or  in  eight  days  of  the  Purification^  defendant  cannot  ^j"  ^^'^".'^"  ^^y  ^^ 
be  arrefted   by  virtue  of  fuch  writ,  either  on  the  ^  e  wn  , 
ticnth  or  eleventh  day  of  Fehruary,  though  it  is  before 
the   (quarto  die  poji^  (the   fourth   day   after.)     [The 
quarto  die  poji  is  only  for  appearance  and  return  of 
the  writ,  but  not  for  execution.     Mo.  •]0i.  pi.  998. 
Cro.  Eliz.  760.  pi.  33.]     If  he  is  arrefted,   the  offi- 
cer caiinot  juftify  it,  either  in  trefpafs  or  falfe  im» 

Q  prifonment 
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-prifonment  brought  againft  him.  Cro,  Eltz,  761, 
pi,  33.  Mo.  J 11.  pL<)()S.  Keb.  805.  pi.  75.  Sid, 
229.  pi.  27.  Lev.  143.  Winch.  76.  But  if  de- 
fendant be  taken  on  a  capias  ad  Jatisfaciendum  on  the 
«/«/;&  day  of  February^  which  is  the  very^  day  the 
writ  was  returnable,  the  arreft  is  good.  3  Salk.  46; 
In  trefpafs  of  affault  and  battery  by  fpecial  verdidt, 
it  appeared  that  the  defendant,  as  bailiff  of  the  (he- 
rifF,  arretted  the  plaintiff  the  tenth  day  of  February^ 
on  a  writ  of  non  omittas  out  of  C  P.  which  was  re- 
turnable in  eight  days  of  the  Purificationy  which  was 
after  the  firft  or  EJfoin  day ;  but  the  days  of  grace  to 
the  return  of  the  writ  are  two  days  after :  and  the 
court  conceived,  that  although  the  (herifF  may  re- 
turn his  writ  after,  yet  his  office,  as  to  arrefting,  is 
determined  on  the  £'^z«  day,  which  being  no  moveable 
feaft,  the  court  may  take  notice  of  the  day  of  the 
month.     Keh.  718.  pi.  47. 

The  utmoft  length  of  time  the  law  allows  for  ex- 
ecuting a  writ,   is  the  day  on  which  it  is  returnable, 
and  it  is  not  executable  that  day  any  longer  than  the 
court  fits.     Salk.  322.  pi.  8.      6  Mod.  1 30. 
Astoplace.  Pa-      No  arreft  muft  be  in  the  King's  palace,  where  his 
laces  and  verge   royal  perfon  refides.     6  Mod.  73.     'T^Salk.  91.  pi. 
of  the  court.         ^^  ^g^^  ^^^   ^^        ^  j^^   ^^^^     ^^g^      Holt  S^O.  pi. 

2.     Prynne^s  4  Injl.  19.      3  Inft.  140,  141. 

*'  The  great  manfion-houfe  purchafed  by  the  King, 
late  parcel  of  the  poffeffions  of  the  archbiftiop  of  3^ri, 
and  the  park,  and  the  foil  of  the  antient  palace  at 
Wejlminfter^  fhall  be  the  King's  whole  palace  at 
JVeJiminJler,  and  {hall  extend  to  all  the  ftreets  lead- 
ing from  Charing-Crofs  unto  the  Sanciuary-gate  at 
Wejlminjler,  and  in  all  thehoufes  on  both  fides  of  the 
flreets  from  the  faid  Cy'ofs  unto  Wejiminjler-hally  fi- 
tuate  between  the  Thames  on  the  eaji^  and  the  park 
wall  on  the  %vejl'*     Scat.  28  H.  8.  c.  12. 

"  The  court  of  the  fteward  and  marftial  of  the 
King's  houfe,  {viz:  the  MafJIialfea  court)  (hall  not 
pafs  the  fpace  of  twelve  miles,  to  be  counted  about 
the  lod-,ing  of  the  King."  Stat.  13  Ric.  2.  Jl-  i. 
€.  3. 

Arrelts 
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Arrefts  ought  not  to  be  of  perfons  goln^  to  orchurchand 
comingr  from  church,  in  the  church -sard,  Het/.  \g.  church-yardi 
Godolph.  Rep.  Canon.  115.  nor  in  the  time  ot^  divine 
fervice,  firat.  i  Rich.  2.  c.  15.  50  Ed.  3.  ^.5.  Cro, 
ya?n.  602.  pi.  6.  unlefs  nt  the  King's  fuit.  Cro. 
Jam.  321.  pi.  4.  2  Bulftr.  72,  Godolph.  Rep, 
Canon.  1 41,    fe£l.  8. 

Holt  C.  J-  fa  id,  he  had  known  manv  attachments 
granted  for  arrefting  a  man  as  he  was  goina  to  ch-jrch^ 
to  difgrace  him.  Mod.  56,  pi.  114.  IVatf.  Clerg. 
Law,  chap:  34.  p.  345. 

Ail  perfons  whofe  attendance  is  necefTary  in  any  Courts  of  junk? 
of  the  King's  courts  at  WeJimUjhr^  are  privileged 
from  arrefts.     Cromp.  jfurifd-i.,  of  Cou-^ts  1 1. 

But  one  who  is  not  pv  viewed  from  arrefts,  hy 
teafon  of  his  attendance  upon  b  -finefs,  upon  fome 
court  of  juftice,  or  fome  other  way  privileged  by 
fome  fpecial  rule  or  order  of  court,  may  be  arrefted 
in  ^e/lmin/ler-hall,  the  courts  fitting  there ;  and  it 
hath  been  often  done,  for  it  is  not  the  place  but  their 
bufinefs,  that  protects  the  party.     2  Lil.  Abr.  1 15.  (F) 

One  arrefted  in  Wejlminjier-hall.^  fitting  the  courts 
may  be  difcharged  upon  motion,  if  the  arreft  was 
upon  mean  procefs,  but  not  if  he  was  taken  in  ex- 
ecution ;  but  even  iri  chat  cafe  the  officer  is  puniln- 
able.      By  the  court.     3  ^alk.  46.     Buljir.  85, 

OiiC  Long  "vas  arrefted  in  the  Palace-yard.,  not  far 
from  JVeJi  minder -hall  gate,  the  court  being  theri 
fitting  i  and  being  an  attorney  of  this  court,  he,  to* 
gether  with  the  officer,  was  brought  into  court,  and 
the  officer  was  committed  to  the  Fleets  that  i.e  might 
learn  to  know  his  diftance  ;  becaufe  the  plaiiitift^  was 
attorney  of  the  court  of  King^s  bench,  who  informed 
this  court,  that  his  caufe  of  action  was  fo*-  200/. 
therefore  the  court  ordered,  that  another  of  the  fhe- 
riff's  bailifi^s  fhould  take  charge  of  the  prifoner,  and 
that  Mr.  Robinfion,  the  chief  prothoootary,  fhould 
go  along  with  him  to  the  court  o^ King's  bench,  which 
/"was  done  -,  and  that  court  being  informed  ho^v  the 
cafe  was,  difcharged  the  defendant  upon  filing  com- 
mon bail.  The  writ  upon  which  Lofig  was  arrefted 
Was  an  attachment  of  privilege,  which  the  court  fup- 

G  2  poled 
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pofed  to  be  made  on  purpofe  to  ouft  him  out  of  his 
privilege  ;  for  there  was  another  writ  againft  him  at 
the  fherifF's  office,  at  the  fuit  of  another  perfon.     2 
M^d.  181. 
Liberties.  If  one  be  arrefled  by   the  (herifF  of  the  county, 

v/ithin  a  liberty,  without  a  non  omlttas^  yet  the  ar- 
reft  is  good  ;  for  the  (henfF  is  (heriff  of  the  whole 
county,  but  the  bailift  of  the  hberty  may  have  his 
adlion  againft  the  (herifF  for  entering  of  his  jiberty  : 
but,  upon  a  quo  minus,  a  flieiifi  may  enter  any  li- 
berty, and  execute  it  fafely.  Lil.  Abr.  115.  (h.) 
Readings  on  the  Statute  Lavo  116,      Barnard.  K.  B. 

282,  444- 

Motion  that  proceedings  might  be  ftaid,  upon  an 
affidavit  that  the  arreft  v/as  made  within  the  liber- 
ties of  London  upon  a  bill  of  Middlefex.  But  the 
court  faid,  that  the  affidavit  was  not  fufficieaf,  for 
the  liberty  of  London  may  extend  into  Middle/ex ^ 
though  no  part  of  London  itfelf  does.  And  judge 
P^^fi- faid,  Tne  borough  o^  Bouthwark  is  within  the 
liberty  of  London,  though  it  lies  in  the  county  of 
Surry.  The  fame,  he  faid,  has  been  thought  of  the 
Temple,  that  it  lies  within  the  liberty  of  London^ 
though  out  of  the  city  and  county.  Accordingly 
the  motion  was  not  allowed.     2  Barnard.  K.  B.  36. 

Defendant  was  arrefted  in  the  Temple,  and,  upon 
a  motion  to  fet  it  afide,  it  was  infii-ted  for  him,  that 
the  'temple  is  privileged  from  arrefts  by  the  King's 
grant.  Dugdale^s  Orig.  Jur.  chap.  57,  7  0.  p.  144^ 
310.  edit.  167 1.  Stifiv's  Survey  of  London y  271. 
edit.  1720. 

But  by  Ii^clt  C.  J.  if  the  King  hath  made  fuch 
a  grant.  It  is  void  in  law,  they  having  no  court  of 
juftice  within  t!.emfelves  there.  It  is  true,  the  Temple 
is  £xiraparochial,  and  not  within  any  parifli,  nor 
within  the  city,  fo  as  to  come  within  the  cuftoms  of 
the  city,  but  it  is  within  the  county  of  the  city  ;  but 
the  IVbite  Friars  is  wiihin  the  jurifdidion  of  the 
city  :  yet  the  court  inclined  not  to  countenance  ar- 
refts  in  the  Temple,  efpecially  in  term  time,  but  would 
r.ot  kt  afide  this  arreft,  fo  defendant  was  held  to  fpe- 

cial 
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cial  bail.     3  Salk.  285.  pi.  13.  45.  pi  i.      12  Mod. 
155.     Skm.  684.  >/.  5-      , 

The  liberty  of  the  Rolls  \s  no  privileged  place,  but 
as  it  is  for  all  other  courts  going  and  returning.  Freem. 
368.  pi.  474. 

The  cinque  ports  be  Ha  flings^  Dover.,  Hiihe^  Rom-  Thecinqueports, 
ney  and  Sandwiche^  whereunto   Winchelfey  and  Rye.^ 
(as  of  moil  note)  and  other  towns  be  joined.     2  /«/?. 
^•7'   P-  SS^'     ^^^  yeake^s  Charters   of  the  Cinque 
Ports,  printed  in  the  year  1728. 

The  privilege  of  the  cinque  ports  extends  only  to 
the  inhabitants,  but  not  to  ftrangers.  Freem.  12, 
pi.  II.  Nor  where  the  matter  or  caufe  arifes  with- 
out the  cinque  ports.  Godb.  90.  pi.  102.  Brownl. 
34.  Nor  to  an  action  of  debt,  or  trefpafs  traniitory. 
Cro.  Eliz.  910.  pi.  22.     Teh.  12. 

Defendant  ought  to  be  an  inhabitant,  otherwife 
trefpafTes  committed  within  the  cinque  ports.,  by  one 
who  lived  out  of  their  liberty,  or  who  would  pre- 
fently  abfent  himfelf,  would  be  difpunifhable  j  and 
the  reafon  of  the  privilege  of  the  cinque  ports  is,  that 
the  inhabitants  there,  who  are  to  defend  the  port 
towns,  fhould  not  be  drawn  away,  which  does  not 
extend  to  ftrangers.      Freem.  13. 

Where  a  ftranger  comes  wirhin  the  cinque  ports., 
and  does  a  tranfitory  trefpafs,  and  after  goes  out  of 
their  jurifdi£^ion,  he  to  whom  the  trefpafs  was  done 
may  have  an  action  at  common  law,  elfe  he  would 
be  without  remedy;  for  they  cafi  call  none  in  who 
are  out  of  their  jurifdi^lion,  and  the  privileges  were 
granted  for  the  eafe  and  benefit,  and  not  the  preju- 
dice of  the  inhabitants.     Teh.  12.      7.  InJ}.  c.  7. 

By  the  charters  granted  to  the  univerfities  o^Cam-  The  univeifities. 
bridge  and  Oxford.,  [bearing  date  refpedlively  in  the 
4th  year  of  the  reign  of  King  *  Richard  II.  and  the 
firftday  of ///)W/  in  the  14th  year  of  King //^/'zr)»  VIII. 
both  which  were  confirmed  by  ftat.  13  Eliz.  c.  29.] 
they  may  enquire  of  all  trefpafTes,  injuries,  and  of  all  ^ 

*  Cro.  Car.  87.  fl.  9.  fays  it  was  3  Rich.  2.  Bar- 
nard.  K.  B,  49,  fays  King  Edward  the  third  granted  them 
a  charter. 

G  3  pleas 
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pleas  and  quarrels,  and  of  all  other  crimes  and  mat- 
ters, (except  pleas  of  freehold,  Lit.  Rep,  252.     Cro, 
Char,  87.  /)/.  9.      Vern.  ill.  pi.  209.      Jenk.  Cent. 
117.    pi.  33.      3  Salk.  283.  ph  6.)  where  a  fcholar, 
their  fervants  or  minifters,  are  one  of  the  parties,  and 
^re  to  have  cognizance  and  correction  thereof,  ac* 
cording  to  their  ftatutes  or  cuftoms,  or  according  to 
the  law  of  our  kij^gdom  o{  England ^  at  the  will  of 
the  chancellor  ;  fo   that   the  juftices  of  the  King's 
Bench^  or   of  the  Common  PleaSy  or   the  juflices  of 
aflize,  do  not   intermeddle ;  and  ii  the  faid  juftices 
fhould  prefume  to  enquire,  or  in  any  manner  take 
cognizance  of,  or  intermeddle,  that  then,  upon  the 
certificate,   notification,  or  fignification  of  the  chan- 
cellor of  the  univerfity,  or  his  commiffary,  they  do 
fuperfede    fuch  inquifition  or  cognizance,  and    not 
put  the  parties  to  anfwer  before  them,  but  that  the 
party  fhall  be  chaftized  and  punifhed  before  the  chan- 
cellor, or  his  commifTary  only.      10  Mod.  126,  128. 
Cro.  Char.  73.  pL  i.     Lit,  Rep.   40,  41.     Hardr, 

5P5-  M  4' 

The  privilege  of  the  univerfities  is  not  allowable, 
unlefs  one  of  the  parties  is  a  fcholar  or  fervant  of  a 
college,  and  refident  at  the  univerfity  at  the  time  of 
the  fuit  commenced,  and  it  is  fufficient  if  one  party 
qnly  is  a  member  5  but  if  either  party  is  entered  into 
a  college  by  a  trick  to  avoid  a  fuit  in  R.  B.  his 
privilege  fhall  not  be  allowed  him.  Salk.  343.  pi.  2, 
Lit,  Rep.  304.  2  Brotvnl.  74.  Barnard.  K.  B.  49, 
50.  Co7nb.  171.  Lit.  Rep.  41.  H(:tl.  26.  See 
Hardr.  509.  2  Ventr.  106.  Godb.  404.  pi.  485. 
3  5^/i.  383.  /./.  7. 

The  privilege  of  the  univerfities  is  not  allowed 
againft  the  privilege  of  the  Common  Pleas,  King's 
Bench,  or  Exchequer,  or  in  an  aClion  againfl  a  fcho- 
lar and  another  perfon  who  is  not  privileged,  nor 
where  the  contract  is  made  out  of  the  univerfity; 
lior  does  it  extend  to  fue  there  for  the  penalty  of  an 
a6l  of  parliament,  nor  to  a  replevin.  Ld.  Raym, 
342.  Heil.  2^.  Lit.  Rep.  41,  304.  Cro.  Eliz. 
%$0.  pi.  13.     Har4r,  188.  pL  15,  507.     Hetl.  28. 

Brow72h 
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Brownl,  74.  3  Puijlr.  272.  Bk'in,  265.  /»/.  3. 
Fiizgih*  153.  />/.  6.   294.  /»/.  3. 

Suing  in  the  Exchequer  by  quo  mlnus^  if  plaintiff  Is 
neither  accountant  nor  debtor  to  the  King,  nor  an 
officer  of  the  court,  will  not  ouil  a  member  of  the 
univerfity  of  his  privilege,  if  demanded  before  im- 
parlance.    Hardr.    504.      10   Mod.    128.     3  Salk, 

383-  /'•  8.       .  .         .  .  .  ,         ' 

A  quo  minus  is  not  a  writ  or  bill  of  privilege,  nor 

is  it  fo  called,  as  when  privileged  perfons  fue  in  the 
courts  where  they  are  privileged.  Dy.  328.  pi.  9. 
3  Leon.  323.  /)/.  300.  Bit  if  plaintiff  were  an  ac- 
countant, and  entered  upon  his  account,  that  would 
alter  the  cafe,  becaufe  his  attendance  then  would  be 
requifite  from  day  to  day.  But  a  quo  minus  is  novir 
but  a  common  adtion  in  the  Exchequer  ;  It  did  not 
lie  unlefs  a  debt  were  confefled  to  the  King,  and 
then  the  King's  debtor  had  a  quo  minus  for  the  King's 
benefit.     Hardr.  507. 

"  Any  perfon  who  hath  anv  money  owins:  him  „  *    j  j     •  • 

r  n     ^\  t      •   ''  rrr}  •       'r->  •  n  Pretended   privi- 

from  any  perfon  who  inall  be  m  White  Friers^  Savoy ^  leged  places. 
Sali/bury-court-f  Ram-alley^  Mitre-court^  Fuller^ s  Rents^ 
Baldwin's  Gardens^  Mountague-clofe^  or  the  Minor ieSy 
Minty  Clink,  or  Deadman's  Place,  upon  legal  pro- 
cefs  taken  out  againft  fuch  perfon,  may  require  the 
fberifFs  of  London  and  Middlefex^  head  bailiff  of  the 
liberty  of  the  dutchy  oi  Lancajler,  or  high-fberiff  of 
Surry,  or  bailiff  of  the  borough  of  Southwark,  or 
their  ofHcers,  to  take  the  pojfe  comitatus,  or  fuch  other 
power  as  (hall  feem  requifite,  and  enter  the  faid  pre- 
tended privileged  places,  and  arrefl,  and  in  cafe  of 
refiftance  or  refufal  to  open  the  door,  to  break  open 
any  door  to  arreft  fuch  perfon,  upon  any  mefne  or 
other  procefs,  or  to  feize  the  goods  of  fuch  perfon 
upon  any  execution  or  extent;  and  if  the  fheriff,  ^c, 
fhall  negleil  with  fuch  force  to  do  their  beft  endea- 
vours for  the  executing  of  fuch  procefs,  he  fhall  for- 
feit to  the  plaintiff  100/.  And  if,  in  the  execution 
of  fuch  procefs,  any  perfon  (hail  oppofe  any  officer, 
he  fhall  forfeit  50/.  and  be  by  fome  juftice  of  peace 
committed  to  the  common  gaol  until  the  next  af- 
fizes  and  gaol  delivery,  and  fuch  offender  being  con- 
vided,  fhall  fuffer  imprifonment  and  be  fet  in  the 

G  4  pillory  I 
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J)lllory  ;  and  if  any  refcous  be  made  of  any  prifoner 
taken  by  fuch  officers,  within  the  faid  places,  the 
perfons  making  refcous  or  affifting,  being  convi6led., 
(hall  forfeit  500/.  to  the  plaintifF;  and  if  the  perfon 
again  ft  whom  fuch  recovery  (hall  be  had,  neglect  to 
pay  the  fum  recovered,  with  cofts,  within  one  month 
after  judgment  and  demand  made,  upon  producing 
a  copy  of  the  judgment,  and  oath  made  that  the 
money  is  not  paid,  he  (hall  by  order  of  fuch  court 
wherein  he  was  convi6led  of  fuch  refcous,  be  tranf- 
ported  for  feven  years;  and  if  any  perfon,  inhabiting 
within  any  of  the  faid  places,  fhall  conceal  any  per- 
fon who  Ihall  have  made  any  refcous,  (knowing  of 
fuchofFence),  being  convicted,  he  (hall  be  tranfport~ 
ed  for  feven  years,  unlefs  in  one  month  he  (hall  pay 
the  plaintiff  the  debt  for  which  he  brought  his  ac- 
tion, with  cofts."  Stat,  S  ^  g  fF.  3.  c,  27.  fe^^, 
15.  The  fame  is  enafted  as  to  the  Hamlet  of  PFap- 
ping^  Stepney^  or  other  pretended  privileged  places 
within  the  bills  of  mortality  of  the  cities  of  London 
and  Wejlininjier^  by  Stat.  1 1  Geo,  c.  22.  feSf,  i,  2. 

"  If  any  perfon  within  Suffolk  Place^  or  the  Mint, 
or  the  pretended  limits  thereof,  knowingly  oppofe 
any  perfon  ferving  any  writ,  rule,  or  order,  or 
other  legal  procefs,  or  any  efcape  warrant,  or  any 
juftice  of  peace's  warrant,  or  (hall  aflault  or  abufe 
any  perfon  ferving  fuch  writ,  ^c,  whereby  fuch 
perfons  (hall  receive  any  damage  or  bodily  hurt, 
every  perfon  being  convicted  thereof  fhall  be  guilty 
of  felony,  and  be  tranfported."  9  Geo.  c.  28. 
feSf.    I.  ' 

"  And  upon  complaint  to  any  three  juftices  of 
peace  for  Surry,  by  any  perfon  who  hath  any  debt 
owing  him  from  any  perfon  refiding  in  Suffolk  Place 
or  the  Mint,  ^c.  (fuch  creditor  having  legal  pro- 
cefs taken  out  for  recovery  of  his  debt,  and  making 
oath  before  fuch  jufiices,  that  a  debt  exceeding  50/. 
is  juftly  due  to  him  from  the  perfon  againft  whom 
fuch  complaint  fhall  be  made,  and  that  he  believes 
fuch  perfon  doth  refide  in  that  place),  it  fhall  be 
lawful  for  the  juftices  to  ifiue  their  warrant  to  the 
|heriff  of  Surry^  or  the  bailiffs  of  Southwark,  re- 
quiring 
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quiring  them  to  take  the  Fojfe  Comltatus^  or  Tuch 
other  force  as  they  (hall  think  requifite,  and  enter 
the  faid  Minty  and  arreft ;  and  in  cafe  of  refiftancc 
or  refufal,  to  break  open  any  door  to  arreft  fuch 
perfon,  upon  mefne  or  other  procefs,  and  to  feife 
goods  upon  execution  or  Extent ;  and  the  (herifF,  ^c, 
refufing,  on  fuch  warrant  with  fuch  force  to  ufe  his 
beft  endeavours  for  the  executing  fuch  procefs,  fhall 
forfeit  to  the  plaintiff  200  /.  and  if  any  perfon  (hall 
refift  any  officer  of  juftice,  or  any  perfon  aiding  fuch 
officer  within  the  Mint^  &c.  or  fliall  refcue  any 
prifoticr  taken  upon  fuch  writ,  ^c.  within  the  faid 
place,  or  (hall  there  knowingly  conceal  any  prifoner 
fo  taken,  or  any  who  refcued  fuch  prifoner,  or  (hall 
be  aflifting  in  refifting  fuch  officer,  or  in  refcuing 
fuch  prifoner,  or  (hall  exercife  any  jurifdi(Etion,  or 
join  in  making  any  pretended  rule  or  ordinances, 
for  fupporting  any  pretended  privilege  within  the 
faid  place,  or  for  oppofmg  the  execution  of  any 
legal  procefs,  ^c.  every  perfon  (o  offending,  being 
convi<fted  thereof,  on  indiilment  or  information 
brought  within  fix  months  after  the  ofFenfe,  (hall 
be  guilty  of  felony  and  tranfported.  Ii?id.  feSi,  2. 
*'  And  if  any  perfon  wearing  a  mafk  or  difguifed 
habit,  or  having  his  face  or  body  difguifed,  fhalJ, 
within  the  faid  places,  join  in  or  abet  any  riot  there, 
or  fhall  in  any  difguife  knowingly  oppofe  the  exe- 
cution of  any  legal  procefs,  or  alTault  or  ahufe  any. 
perfon  ferving  fuch  procefs,  every  fuch  perfon  being 
convicted  fhall  fuffer  death.  And  every  perfon  who 
(hall  affift  or  conceal  any  fuch  difguifed  perfon,  be- 
ing thereof  convi£led,  fhall  be  adjudged  guilty  of 
felony,  and  (hall  be  tranfported."     Ihid.  fe£i.  3. 

*'  And  every  perfon  who  (liall  apprehend  any  one 
guilty  of  the  ofFenfes  aforefaid,  and  profecute  him 
till  convifled,  (hall  receive  for  every  fuch  offender 
40  /.  to  be  paid  by  the  (herifF  of  Surry  without  fee, 
in  one  month  after  fuch  convidlion,  and  demand 
thereof  made  by  tendering  a  certificate  to  the  (herifF 
of  the  judge  before  whom  fuch  offender  was  con- 
victed, certifying  his  conviction,  and  that  he  was 
taken  by  the  perfon  ciaicning  the  reward  5  and  in 

cafe 
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cafe  of  difpute  touching  the  reward,  the  judge  (hall 
in  the  certificate  dire£t  the  reward  amongft  the  par- 
ties, in  fuch  (hares  as  (hall  feem  reafonable ;  and  if 
fuch  (herifF  (hall  die  or  be  removed,  the  fucceedin^ 
fherifF  (hall  pay  it  in  one  month  ;  and  if  the  fherifF 
make  default,  he  (hall  forfeit,  to  the  perfon  to 
whom  fuch  money  (hall  be  due,  double  the  fum  he 
ought  to  have  paid,  to  be  recovered  with  double 
cofts.'*     Ibid.  fe£i.  4. 

*•'  And  if  any  perfon  (hall  be  killed  by  fuch  of- 
fender in  endeavouring  to  apprehend  him,  the  execu- 
tors, ^c,  of  fuch  perfon  fo  killed,  (on  certificate  of 
the  judge  of  affize,  or  the  two  next  juftices  of 
peace)  (hall  receive  40  /.  from  the  fherifF  of  the 
county  where  the  faft  was  committed  ;  and  on  fai- 
lure of  payment,  fuch  fherifF  fhall  forfeit  double 
the  fum,  to  be  recovered  with  double  cofls."  Ibid, 
fe£i.  5. 

"  And  if  any  fuch  apprehender  or  profecutor  is 
guilty  of  any  of  the  faid  ofFenfes,  not  being  in  pri- 
fon  for  the  fame,  and  convi6ling  two  or  more,  he 
fhall  not  only  have  the  reward,  but  alfo  be  intitled 
to  a  pardon."     Ibid.  feSi,  8. 

'*  And  the  charge  of  raifing  the  Fojfe  ComitatuSy 
or  other  power,  for  enforcing  the  execution  of  this 
a(9:,  or  the  aft  of  8  ^  9  /^.  3.  c.  27.  fhall  be  paid 
by  the  fherifF."     Ibid.   feSf.  9. 

"  And  nothing  in  this  adt  fhall  repeal  the  faid 
a£l,  or  any  law  in  force  againft  pretended  privileged 
places,  or  for  fuppreffing  riots,  except  in  cafes 
wherein  other  provifion  is  made  by  this  z6k"  Stat, 
9  Geo.  chap.  28. 
The  Stannaries.  The  courts  of  the  Stannaries  were  inftituted  for 
the  convsniency  of  tinners,  by  charter  of  Edward  i. 
Stat.  50  Ed.  3.  (not  printed)  Stat.  16  Char,  chap, 
15.  4  /;?/?.  c.  45.  .that  they  might  be  encouraged 
in  the  making  of  tin,  one  of  the  fbple  commodities 
of  the  kingdom,  and  therefore  in  Cornwall  and  De- 
'  'uonjhirey  where  the  ore  or  mine,  of  which  it  is 
chicfiy  made,  abounds,  the  workers  herein  are  al- 
lovk^ed  the  privilege  of  fuiiig  and  being  fued  in  thofc 
places.     Bac.  Abr„  652. 

Tranfitory 
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Tranfitory  actions  between  tinner  and  tinner,  or 
worker  and  worker,  though  not  concerning  the 
ftannarfes,  nor  arifing  therein,  if  defendant  be 
found  within  the  ftannaries,  may  be  brought  in  thefe 
courts,  or  at  common  law.  4  /«/?.  chap,  45. 
p.  231. 

But  if  one  party  only  be  a  tinner  or  worker,  fuch 
tranfitory  a(ftions  which  concern  not  the  ftannaries, 
nor  arife  therein,  cannot  be  brought  there ;  and  in 
that  cafe  defendant,  by  the  cuftom  and  ufage  of  that 
court,  may  plead  to  the  jurifdi£tion,  and  ought  not 
to  be  arretted  going  to  fwear  it,  or  returning  or 
tarrying.  4  hji.  ibid,  2  Rol.  Rep.  379.  But  it 
was  faid  by  chief  juftice  Ley,  that  after  the  oath 
taken,  they  will  for  3  d.  enter  plaintiff  a  tinner. 
Uid.  253. 

The  jurifdidiion  of  the  ftannaries  is  only  for  tin 
matters,  and  where  the  perfons  who  fue,  or  one  of 
them,  be  a  tinner.  Cro.  Car.  333.  pi,  19.  Stat. 
16  Car,  c.  15.  y}^.  4. 

They  have  no  jurifdi£tion  of  any  local  a<Slion  ari- 
fing out  of  the  ftannaries.     4  InJI,  ibid. 

Plaintiff  muft  (hew  that  he  was  a  tinner,  and  that 
the  court  was  held  within  the  jurifdi6tion  of  the 
ftannaries.     7  Mod.   103. 

The  fherifF  had  procefs  againft  one  Adderley^  and  Miftaking  the 
he  took  one  Adderby  \    if  he  were   known   by  one  P^^fon. 
name  or    the  other,  it  is   good;    aliter  not.     Mo, 
407.  pi,  548. 

If  the  ftieriff  executes   a  Capias,  and  there  is  no  He  ought  at  his 
original  to  warrant  it,  he  is  excufable  ;  but  he  muft  P"^'  to  take  no- 
take  notice  at  his  peril  of  the  per  ion  and  goods  that  fon,  ^c, 
he  arrefts,  for  he  is   not   to  examine  whether   the 
original  be  fued  out  or  not:  but   if  he  arreft  J.  S. 
inftead  of  J,  N.  he  does  it  without  warrant.    Dalt, 
112. 

Capias  againft  G,  and  E.  B.   affirms  himfelf  to  Perfonating  an- 
be  G.  and  is  taken,  yet  this  (hall  not  excufe  in  falfe  °'^^^* 
imprifonment ;   the  fame  law  of  a  Commiffton  of  Re- 
hellion,     Hardr,  323. 

And 
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^  And  note,  where  there  are  two  (heriffs,  the  ar- 

reft  or  neglecSl:  of  one,  is  the  arreft  or  negleft  of 

both.     Salk.  152. 

Wbo  ifiay  not  be      ^^^  perfon   of  the  King  is   fo  facred,   that  no 

King!  *        ^    violent  hands  may  in  any  cafe  be  laid   upon  him. 

Stamp,  de  Freer og.  42,  72,  73. 
Tlie  Queen.  A   Qiieen  Regnant  has  the  fame  privileges  as  a 

King.  A  Queen  Confort  is  free  from  arreft,  for 
every  married  woman  in  his  majefty's  dominions 
(except  a  Feme  Cvuert^  feparate  trader  in  London^ 
10  Mod.  6.  See  Bac.  Ahr,  688.)  has  that  privilege; 
which  privilege  the  King's  wife  retains  even  after 
the  demife  of  the  crown,  fo  that  a  Queen  Dowager 
is  irrtitled  thereto.  2  Injl,  48.  3  /«/?.  30,  />/.  19. 
T6e  Kiag'^^s  fer-^  No  petition  is  to  be  received  for  protecting  his 
^'"*^'  ma}efty's  fervants.     By  order  of  the  houfe  of  lords 

23  Nov.  1693. 

IViltfljire^  under-fheriiF,  was  imprifoned  by  the 
lord  chamberlain  for  arrefting  Sir  George  Hafltngs^ 
fervant  to  the  King,  upon  a  Caf  Utlagat.  Lit. 
Rep.   65. 

Courts  He  may  well  arreft  him,  for  it  is  at  the 
fuit  of  the  King  himfelf,  and  he  is  fworn  to  ferve 
it.  And  by  all  the  judges  of  England^  he  who  pro- 
cured the  commitment  of  the  under-fherifF  ought  to 
pay  all  the  charges  and  expences.  And  it  is  adjudged 
in  Co.  Rep.  40.  pi  108.  The  King's  fervant  is  not 
fo  privileged  from  arrefts,  but  that  the  (herifF  ought 
to  return  his  writ,  unlefs  he  (hews  his  privilege  on 
the  arreft.  Kel  Rep.  40.  pi,  108. 
W&erc  notice  Xhe  court  declared  their  opinion  to  be,  that  none 

?hc^l^rd  cbam-   ^^  ^^^  King's   fervants  in  ordinary  can  be  arrefted 
lerlsift.  without  notice  firft  given  to  my  lord  chamberlain, 

who  cannot  privilege  any  perpetually,  but  in  con- 
venient time»muft  either  remove  fuch,  or  make 
them  pay  their  debts  5  but  if  the  bailiffs,  without 
notice,  do  arreft  any  fuch,  the  meffengers  of  my 
lord  chamberlain  cannot  refcue  the  prifoner  by  let- 
ter (the  arreft  being  lawful),  nor  by  warrant,  but 
the  party  is  punifhable  for  his  contempt,  for  no  man 
can  know  the  King's  fervant  by  his  face,  but  he 

muft 
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muft  {hew  his  privilege  on  the  arreft,  Keh,  Ref, 
137.  /)/.  70.  2  -^^^.  i^^p.  3.  pi'  6.  A"^^.  i?^/).  842. 
pi,  33.     2  Show.  Rep.  S4.   /)/.  72.     y.  jRc;?//?.  152, 

34. 

They   alfo   conceived    the  warrant   of  my   Jor^j  Hw  warraat » 

chamberlain  to  the  mellenger,  to  take  all  perfons 
that  detain  fuch  prifoner,  is  a  refcue  and  againft 
law,  and  is  to  be  only  againft  the  plaintiff  that  fucd  j 
for  the  bailiffs  had  'he  King's  warrant  to  arreft, 
and  h.id  no  notice  before  the  arreft  that  he  was  the 
King's  fervant.     2  Keb,  Rep.  3.  pL  6. 

Dixon  had  a  debt  due  to  him  from  Killigrew^  a 
grand  officer  of  the  King's  houfhold,  and  for  that 
he  could  not  arreft  him,  he  took  out  procefs  and 
outlawed  him  ;  and  Killigrevj  hearing  of  it,  caufed 
the  plaintiff  to  be  imprifoned  ;  and  Dixon  obtained 
an  Habeas  Corpus  of  the  chief  jufcice  in  the  vacation, 
and  an  Jlias  and  Pluries ;  and  upon  fpeech  with  the 
King,  the  chiefjufti.ee  informed  him  in  this  man- 
eier  (as  the  chief  jufcice  reported  in  open  court), 
viz.  That  his  fervants  were  free  from  arrejis.,  and 
therefore  he  Jhould  not  be  deprived  of  them  without 
his  leave  \  but  this  privilege  is  for  the  advantage  of 
the  King,  but  not  for  his  fervants.  But  notwith- 
ftanding  tliis  refolution,  Dixon  was  arrefted  again, 
and  imprifoned,  agd  now  Keiling  moved  for  a  Plu- 
ries Habeas  Corpus^  and  the  court  granted  an  Ha^ 
heas  Corpus^  but  not  a  Pluries y  becaufe  none  was 
granted  before  in  open  court.      Raym.  152. 

A  warden  of  the  Tower  claimed  privilege  as  a 
King's  fervant,  but  denied.     2  Keh.  Rep.  485. 

[The  following  proceedings  of  the  houfe  of  peers 
concerning  the  privilege  of  her  majefty's  fervants 
from  arrefts,  are  extracted  from  the  journals  of  that 
houfe  in  the  t;me  of  Queen  Elizabeth^  collected  by 
Sir  Simonds  D"* Ewes^  hart.] 

Memorandum  :  Report  was  made  unto  the  houfe 
hy  the  lord  Zouch^  of  one  William  Hogan^  an  ordi- 
nary fervant  of  the  Queen's  majefty,  arrefted  and 
imprifoned  upon  an  execution  by  one  yohn  Tolkerne, 
£iice  the  beginning  of  the  parliament.     And  a  ino- 

tion 
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tion  was  likewlfe  made  by  his  lordfiilp  to  know  the 
judgment  and  refolution  of  the  houfe  in  this  point, 
whether  any  ordinary  fervant  of  her  Majefty  (though 
he  be  none  of  the  parliament^  be  not  privileged  and 
protected  from  arrefts  during  the  time  of  parliament, 
by  virtue  of  his  faid  fervice  to  her  Majefty  ;   in  like^ 
fort  as  the  fervants  of  the  lords  of  the  parliament, 
attending  the  faid  lords  their  maflers,  are  privileged 
and   freed  for  that  time  from  any  arrefts  of  their 
perfons :  and  withal,  being  arrefted  upon  execution, 
whether  in  this  cafe  he  may  by  good  order  of  this 
houfe  be  difcharged  :  which  motion  and  doubt  the 
lord  Zouch  profeffed  that  he  did  the  rather  propound, 
becaufe    (though    there    were    divers    examples    of 
former  times,  touching  the  fervants  of  the  lords  of 
parliament)  the  like  to  this  concerning  one  of  the 
Queen's  fervants  had  not  been   (fo  far  as  was  re- 
membered)   brought  in  queftion    here  ofore.     And 
therefore  it  pleafed   the  lords  to  take  knowledge  of 
this  motion,  and   to  give  order  that   Tolkerne  fhould 
be  fent  for,  at  whofe  fuit  the  arreft  was  made  \   and 
•withal,  that  fuch  precedents  as  the  clerk  of  the  par- 
liament could  fliew,  (hould  be  looked  out  and  made 
known  to  the  houfe.     D^Ewes^s  Journ,  603.  Edit. 
1708. 

The  clerk  of  the  parliament  was  required  to  fiiew 
forth  all  fuch  precedents  as  he  had  found  touching 
the  arrefts  of  any  perfons  privileged  by  parliament, 
having  received  diredlions  from  the  lords  for  that 
purpofe,  as  is  before  recorded  ;  of  which  fort,  out 
of  the  journal  book  remaining  in  his  cuftody,  there 
were  to  be  found  only  thefe  four  here  under  men- 
tioned, and  no  more. 

1.  Tuefday,  fir  ft  Dec.  in  the  27  th  year  of  Queeii 
EUzaheih^  of  James  Diggs^  fervanc  to  my  lord'^s 
grace  of  Canterbury. 

2.  Monday  7th  Dec.  fame  year,  of  Robert  Finnies^ 
fervant  to  the  lord  vifcount  Bindcn. 

3.  Item^  in  tiie  laft  parliament  of  39  Eliz.  i6th 
Nov,  of  Edward  Barfton^  fervant  to  lord  Chandos ; 

and 
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and   8th  Dec.  of  John  Tork,    the  lord  archbilhop's 
fervant. 

4.   Item^  laft  day  of  yutiey  14th  of  the  Queen,  of 
the  lord  Cromwell. 

Whereas  upon  complaint  and  declaration  made  to 
the  lords  fpi ritual  and  temporal,  by  Henry  lord 
Cromwelly  a  lord  of  the  parliament,  that  in  a  caufe 
between  one  James  Tavermr  againft  the  lord  Crom- 
welly  depending  in  the  court  of  Chancery,  in  the 
ab fence  of  the  lord  keeper  of  the  great  feal,  at  the 
fuit  of  the  fa  id  Tavernor,  the  perfon  of  the  faid  lord 
Cromwell  was,  by  the  (herifF  of  the  county  of  Nor- 
folk, attached  by  vritue  of  a  writ  of  attachment 
proceeding  out  of  the  faid  court  of  Chancery,  con- 
trary to  the  ancient  privilege  and  immunity,  time 
out  of  memory,  unto  the  lords  of  parliament  and 
p^ers  of  this  Realm  in  fuch  cafe  ufed  and  allowed, 
as  on  the  behalf  of  the  faid  lord  Cromwell  was  de- 
clared and  afHrmed,  wherein  the  faid  lord  Cromwell, 
as  a  lord  of  parliament,  prayed  remedy. 

For  as  much  as  upon  deliberate  examination  of 
this  cafe  in  the  faid  parliament-chamber,  in  the  pre- 
fence  of  the  judges  and  other  of  the  Queen's  Ma- 
jefty's  learned  couniel  there  attendant  in  parliament, 
and  upon  declaration  of  the  opinions  of  the  faid 
judges  and  learned  counfel,  there  hath  been  no  mat- 
ter dired^lv  produced  or  declared,  whereby  it  did  ap- 
pear, or  feem  to  the  faid  lords  of  parliament  there 
aiTembled^  that  by  the  common  law  or  cuftom  of 
the  realm,  or  by  any  ftatute  law,  or  by  any  prece- 
dent of  the  faid  court  of  Chancery^  it  is  warranted, 
that  the  perfon  of  any  lord  having  place  and  voice 
in  parliament,  in  the  like  cafe  in  the  faid  court  of 
Chancery^  before  this  time  hath. been  attached;  fo  as 
the  awarding  of  the  faid  attachment  at  the  fuit  of 
faid  Tavernor  againfl  the  faid  lord  Cromwell,  for  any 
thing  as  yet  declared  to  the  faid  lords,  appeareth  to  - 
be  derogatory,  and  prejudicial  to  the  ancient  pri- 
vilege claimed  to  belong  to  the  lords  of  this  realm. 

Therefore  it  is  ordered,  by  the  confent  of  all  the 
faid  lords  in  parliament  there  afTembled,  that  the 
perfon  of  the  faid  lord  Cromwell  be  from  henceforth 

difcharged 
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difchargcd  of  and  from  the  faid  attachment.  Pro* 
vided  neverthelefs,  and  fo  is  the  mind  of  the  faid 
lords  in  parliament,  plainly  by  them  with  one 
afTent  declared,  that  if  at  any  time  during  this  pat^ 
liament,  there  (hall  be  fhev*^ed  fufficient  matter,  that 
.  by  the  Queen's  prerogative,  or  by  the  common  law 
or  cuftom  of  this  realm,  or  by  any  ftatute  law  or 
fufficient  precedents,  the  perfon  of  any  of  the  lords 
of  parliament  in  fuch  cafe,  as  this  cafe  of  the  lord 
Cromwell  is,  ought  to  be  attached  or  attachable, 
then  and  from  thenceforth  it  is  by  this  order  in- 
tended, that  to  take  place  which  fo  fhall  be  fhewed 
and  warranted,  as  abovefaid  y  this  order  or  any 
thing  therein  to  the  contrary  notwithftanding.  Ibid. 
203.  ^y.  3145  315.  Prynne^s  ^th  Part  of  Regtjier 
of  JVrits  790.      Vol.   3.   of  S eld.   FoU  Edit.    1726. 

h   ^543.-     .^ 

Which  faid  precedents  being  accordingly  prefented 

to  the  lord  keeper,  the  fame  were  prefently  read, 
together  with  certain  obfervations  out  of  a  book 
written  by  Richard  Crompton^  efq;  (intituled.  The 
Authority  and  Jurifdi6lion  of  the  Queen's  Courts) 
concerning  the  proceedings  of  the  houfe  in  the  like 
cafe  of  George  Ferrers  gent,  an  ordinary  fervant  to 
King  Henry  8.  about  the  34th  year  of  his  reign. 

A  motion  was  made  again  by  fome  of  the  lords, 
touching  William  Hogan^  prifoner  in  the  Fleets  that 
he  might  be  fent  for  out  of  the  faid  prifon,  and 
brought  into  the  houfe  before  the  faid  lords,  to  the 
end  he  might  make  relation  of  his  caufe,  that  there- 
upon fuch  order  might  be  fpeedily  taken  with  him, 
as  fhould  by  the  court  be  found  meet,  and  agree- 
able to  the  privilege  of  the  faid  court.  Upon  which 
motion  it  was  debated,  by  what  courfe  the  faid  Ho- 
gan  fhould  be  brought  out  of  the  Fleet^  being  then 
in  execution,  whether  by  warrant  to  be  directed 
from  the  lords  to  the  lord  keeper,  requiring  him  to 
grant  forth  a  writ  in  her  Majefty's  name  for  the 
bringing  of  the  faid  Hogan  from  thence,  or  by  the 
immediate  direction  and  order  from  the  houfe  to  the 
gentleman  ufher  or  ferjeant  at  arms,  without  any 
fuch  writ.     Which   being  put  to  the  qucftion   by 

the 
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the  lord  keeper,  it  was  refolved  and  ordered,  by  the 
general  confentjof  the  houfe,  that  it  fhould  be  done 
by  irrHTiediate  direction  and  order  froih  the  houfe, 
without  any  fuch  writ,  as  aforefald.  And  accor« 
dingly  ordered,  that  the  faid  iViUiam  Hogan  fliould 
be  fent  for,  and  brought  before  the  lords  by  the  gen- 
tleman ufher  into  the  faid  houfe  of  parliament. 
Ibid. 

Said  IVilUam  Hogan  being  brought  from  the  Fleet 
into  the  houfe  before  the  lords,  and  having  made  (as 
he  was  required  to  do)  relation  of  his  arreft,  and 
of  the  time,  and  parties  that  arrefted  him;  declaring 
that  he  was  arrefted  by  the  under-fheriff  of  the 
county  of  Surry^  and  others  allifting  him,  upon  Sa^ 
turday  before  the  beginning  of  the  parliament 
(which  began  on  the  Tuefday  following),  and  that 
it  was  known  to  the  faid  under-ftierifF  that  he  was 
her  Majefty's  ordinary  fervant;  and  moreover,  that 
he  thought  Tolkerne  was  not  privy  to  his  arreft  at 
that  time,  contrary  to  the  privilege  of  that  court. 
Upon  the  offer,  and  petition  of  the  faid  William  Ho^ 
gan  himfelf,  to  pay  the  principal  debt  of  50  /.  it 
was  refolved  and  ordered  by  the  lords,  that  the  faid 
William  Hogan  fhould  enter  into  fufficient  [a)  to 
abide  the  order  and  judgment  of  the  earl  of  Cumber' 
land^  lord  bifliop  of  London^  and  the  lord  Zouch,  for 
fuch  fatisfa6lion  to  be  made  of  the  debt  of  50/.  and 
any  cofts  and  charges  as  by  the  faid  lords  (hould  be 
thought  fit,  (the  bond  to  be  taken  to  the  faid  lords) 
and  thereupon  be  difcharged  out  of  prifon  and  out 
of  execution:  and  likewife  that  the  warden  of  the 
Fleet  (hould  be  free  from  any  trouble,  damage  or 
moleftation,  for  difcharge  ot  the  faid  William  Hogan, 
It  was  likewife  ordered  by  the  court,  that  the  un- 
der-fheriff, and  any  others  that  did  arreft  or  affift 
the  arreft  of  the  faid  William  Hogan,  fhall  be  fent 
for  to  appear  before  the  lords  in  the  houfe.  Ibid, 
605. 

{d)   So  in  the  original. 

H  Th^ 
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The  under-fhenfF  of  the  county  of  Sunjy  that 
arrerted  PFilliam  Hogan,  was  brought  into  the  houfe 
to  anfwer  for  the  fame,  and  by  order  of  the  houfe 
committed  to  the  prifon  of  the  Fleet.     Ibid.  606. 

It  was  ordered  by  the  houfe,  upon  the  humble 
petition  oi  TViUiam  Haufe^  under- {her ifF  of  the  coun- 
ty-of  Su'f'ry,  that .  he  fhould  be  enlarged  and  fet  at 
liberty  out  of  the  prifon  of  the  Fleet^  whither  he 
was  lately  committed  for  arrefting  Willtam  Hogan^ 
her  Majefly's  fervant.    Ibid. 

The  lords  were  informed  by  the  earl  of  Worcejier 
of  an  arreft  made  of  the  perfon  of  Robert  'tref'welly 
Somerfety  one  of  his  Majefly's  heralds  at  arms  in  or- 
dinary, at  the  fuit  of  one  Margery  Fitchet  of  London^ 
whereupon  it  was  ordered  by  the  court,  that  the  fer- 
jeant  at  arms  fhould  be  fent  for  the  faid  Margaret 
Fitchet^  and  for  JVilUam  Smith  and  William  Lane^ 
that  made  the  arrefl,  and  fnould  bring  them  before 
the  lords  into  the  upper  houfe,  asd  that  the  faid  fer- 
jeant  fhould  alfo  htm^^  Robert  Trefwell\\inik\L  Ibid. 
608. 

For  more  about  the  privilege  of  the  King's  fer- 
vants,   fee  Phillipp*s  Regale  Necejfariu?n. 

Neither  the  fervants  of  a.  Queen  Con  fort,  or  of  a 
Queen  Dowager,  are  privileged  from  an  arreft.  Keb. 
842.  pi.  33.  Star  He's  cafe. 
The  Royal  Fa-  It  feems  that  none  of  the  -Royal  Family  are  privi- 
mily,  foreign  leged  from  arrefls  merely  as  fuch,  nor  princes  of 
and  "thei/feT- '  ^^"^^  blood  or  peers  of  foreign  flates,  and  confequently 
vants.  none  of  their  fervants.     See  7  Co.  15.  a.  b.    16.  a, 

2  Inji.  48.      3  Inli.  30.  pi  19. 
Privilege.  "  All  procefs,  whereby,  the  perfon  of  any  ambaf- 

Ambafladors  and  (-g^Qj.  qj.  public  minifler  of  any  foreign  prince  or 
privileged  fiom  ^^te,  or  the  domeflic  fervants  of  any  fuch  ambaf- 
arreftg.  fador,  ^c.  may  be  arrefled,  or  his  goods  diflrained, 

fliall    be    adjudged    void."      Stat.    7  Ann.    c.    12. 

*'  The  perfons  fuing  forth  fuch  procefs,  their  at- 
torn ies  and  folicitors,  and  the  ofScers  executing  the 
fame,  being  convi<£led  thereof  by  the  confeflion  of 
the  party,   or   by  the  oath  of  one  witnefs,   before 

the 
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the  lord  chancellor  and  the  chief  juftices,  or  any 
two  of  them,,  fhall  be  deemed  violators  of  the  laws 
of  nations,  and  (ball  fufFci  fuch  penalties  and  cor- 
poral punifhment  as  they,  or  any  two  of  them, 
{hall  judge  fit."      Se^.  4. 

"  No  merchant  or  trader,,  within  the  defcrlption  Traders  not  pri^ 
of  any  of  the  ftatutes  of  bankrupts,  putting  himfelf  ^'^^S^d. 
into  the   fervice  of  any  ambafTador,  ^c.  fhall  have 
any   benefit  bv    this  a6^.      And    no  perfon   fhall    be 
proceeded   againfl,  as  having   arrefted   the  fervant  of 
an   ambafTador,  &c.  unlefs   the   name   of   fuch   fer- 
vant be  firfl  regiftt^red    in    the   fecrecaries  office,   and 
tranfmitted  to  the  fherifFs  of  London  and  ATiddlefex  -.  Servants  to  ti4 
who  muft  hang  it  in  fome  public  place  in  tneir  of-  regiftered. 
fice."     SeSf,  5. 

"  The  act  to  be  taken  as  a  public  act.  Judge,*;, 
Iffc.  to  take  notice  of  ir,  without  pleading  it  fpe- 
cially.  SherifFs,  bailifFs,^^.  Concerned  in  the  exe- 
cution of  procefs,  to  regard  it  at  their  peril." 
SeSi.   6. 

The  above  a6l:  pafTed  on  the  Czar^s  ambafTador 
being  arrefled.  See  the  preamble  to  the  faid  a6t,  and 
10  Mod,  4,  5. 

Motion  to  fet  aTide  an  arref^,  and  to  vacate  a  bail- 
bond  given  by  plaintifT,  who  was  a  domeftjc  of  the 
duke  of  Hol/iein^  refident  here,  he  having  been  re- 
giftered,  ^c.  purfuant  to  the  above  fiatute,  granted. 
^^Mod,  288. 

Motion   to  difcharge  the  defendant  out  of  exe- Need  not  lie  i«( 
cution,  as   being  an   ambafTador's   fervant,  vt%.  his  ^^^  ^^"^^' 
Englijh  fecretary.      And  it  was  obje^fe^,  he  did  not 
lie  in  the  houfe;  and  the  words  of  the  above  acSt  are, 
dome/iick  (Qiv?ints.      But  by  the  court:   The   nature 
of  his  employment  requires  his  attendance  at   the  - 
houfe,  and  it   is  not  necefTarv  he  fliould   lie  there. 
And   the   general  words,    '*  All  writs  and  procefTes 
(hall   be  void,"  take   in   this  cafe,  and  therefore  the 
execution  muft  be  fet  afide.     2  Stra.  737.     2  Lord 
Raym,   1524. 

Uoon   a  motion  to  fuperfede  a  procefs  againft  the        '  ^ 
defendant,  as  being  in  the  fervice  of  a   foreign  am- 
bafTador ^  the  court  held,  that  to  be  a  privileged  fer- 
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vant  within  the  aft,  it  is  not  required  that  the  party 
a£iually  live  in  the  ambaflador's  houfe.  But  neither 
Is  it  enough,  tliat  the  party  be  regiftered  in  the  fecre- 
tary's  office  as  a  fervant ;  but  when  he  comes  for  the 
benefit  of  this  aft,  he  muft  fhew  the  nature  of  his 
fervice,  that  the  court  may  judge  whether  he  be  a 
dotneft'ick  fervant,  within  the  meaning  of  the  aft  of 
parliament.  In  this  cafe  it  was  objefted  againft  the 
defendant,  that  he  was  a  trader,  and  fo  exprefly  ex- 
cluded From  privilege  by  the  ftatute :  to  which  Mr. 
folicitor  general,  who  was  coun fel  for  the  defendant, 
anfwered.  That  by  traders  within  this  aft,  muft  be 
underftood,  fuch  as  may  have  the  benefit  of  the  fta- 
tutes  concerning  bankrupts,  which  infants  are  not 
intitled  to,  as  it  was  determined  in  one  [a)  Whiu 
lockh  cafe :  and  that  the  defendant  could  prove  he 
had  exercifed  no  trade  fince  his  full  age.  Lord  Ray- 
mond a(ked,  whether  there  were  not  fome  other  in- 
gredients m  that  cafe  of  IVhitlock^  upon  which  the 
refolution  there  turned;  but  his  iordfhip  faid  he 
gave  no  opinion  in  that  matter.  Fit7.-Gib.  200. 
pi.   12.      2  Sira.  797. 

Defendant  moved  to  be  difcharged  as  dome/lick  or 
7nen'ial  fervant   (which  were   the  words  of  his   afE- 
nottobefuffi-    davit)  of   baron  Hopman,  envoy   from  the  duke  of 
cient.    An  an-    MeckUnhourg.,    and  obtained    a    rule  n'lfi,      PlaintifF 
wiiSn^the  aa.    ^^ewed  for  caufe,   that  defendant  had  an  annuity  of 
200  /.  a  vear,  and   that  he  was  a  juftice  for  Mid- 
dlefexy  fo  that  it  was  not  likely  he  could  aft  as  the 
envoy's    domefiick    fervant  ;    and    infifted    that    the 
words  of  the  envoy's  certificate,  produced  by  defen- 
dant,  were  menial  fervant  only,  which  is  not  within 
the  aft,   the  words  of  the  aft   being   domejiick  fer- 
vant.    By  the  court:  The  word  tnenial  is  not  ex- 
plained  by  our  law,  domejiick  fervant  are  the  words 
of  the  aft,  and  it  doth  not  appear  that  defendant 
was  fuch.     A  menial  fervant  may  be  employed  out 
of  the  houfe  or  houfehold  affairs,  a  domejiick  in  or 
Clerk  no  domef-   about  the  houfc  Only.    A  perfon  living  as  a  clerk,  is 

tic  fervant. 


Muft  ht  a  do- 
me  flick  fervant,  a 
menial  one  feems 


[a J     Lord    Raym.    443.      Sel.   Caf.  in   Cane.    46. 
Mod.  243.   5.  /*.     Atk.  Rep,  1765.  p.  146.  //.  ^6. 
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no  domeflick  fervant.     Defendant  did  not  appear  to 

have  received  any  wages,  Barnes's  Notes  264.  Pra£f. 

Reg.  C.  P.  i^. 

Defendant  moved  to  be  difcbarged  out  of  execu-  A  trader  re/^aing 

tion,  being  fteward  of  the  houfhold  to  baron  BoarL^'  ^".7"  ^'"^ ' 

'.o  ii'i  I  ri  r     "^"^  within  the 

a  foreign  envoy  ;  and  obtained  a  rule  to  Ihew  caufe,  act. 

which  was  afterwards  difcharged,  on  hearing  council 
on  both  fides  ;  it  appearing  that  defendant  was  a 
trader,  that  he  refided  at  his  own  houfe  in  the  Old 
Palace  Tardy  JVeJlminJler^  and  that  the  envoy  was  at 
Hanover  at  the  time  of  the  arreft.     Barnes  iji. 

Defendant  being  arrefted  at  the  plaintiiF's  fuit, 
moved  to  be  difcharged  out  of  cuftody,  upon  affi- 
davit that  he  was  a  courier  employed  in  the  fervice 
of  Sir  Thomas  Geraldimy  envoy  from  the  King  of 
Spain,  and  (during  recefs  from  journies,  v/herein  he 
was  frequently  employed  by  the  envoyj  did  eat  at 
his  houfe  among  his  other  fervants,  and  was  paid 
wages  by  him.  It  was  infifted  for  plaintiff,  that 
Sir  Thomas  Geraldino  was  not  a  public  minifter  with- 
in the  act  of  parliament,  but  only  an  agent  for  the 
court  of  Spain,  to  treat  with  the  South  Ssa  com- 
pany :  that  admitting  him  to  be  a  public  miniOer,  a 
courier  or  melTenger,  who  is  paid  for  each  journey 
according  to  his  defert,  and  not  a  certain  fum  for 
wages  by  the  year,  is  not  a  domejlick  fervant.  Ifc 
fully  appeared,  by  affidavits  produced  on  behalf  of 
plaintiff,  that  defendant  was  a  trader,  and  confe- 
quently  not  entitled  to  the  benefit  of  the  a^  of  par- 
liament. The  rule  to  (hew  caufe  why  defendant 
fhould  not  be  difcharged  out  of  cuflody  was  fet  afide, 
Barnes  272.     Rep,  and  Caf,  of  Pra£f.  C.  P.   134. 

s.  c.  s.  p. 

Defendant  was  fecretary  to  the  refident  from  Ve-  Muft  ferve  jn  the 
mce^  but  yet  was  taken  in  execution.  Accordingly,  *=^?^"*y 
upon  affidavit  from  the  refident  that  he  was  fo,  and 
that  his  name  was  entered  in  the  duke  of  Newcqfile's. 
office,  though  it  was  not  tranfmitted  over  to  the 
fheriff  of  Middle/ex,  at  the  time  he  was  arrefted, 
but  a  few  days  after  ;  and  upon  affidavit  that  he 
offered  to  (hew  his  teflimonial  to  the  officer,  and 
that  he  really  exercifed   the  office^    the  court  dif- 

H  3  charged 
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charged  him,  notice  being  given  of  the  motion. 
pfotectiofl.  Where  a  perfon  does  not  execute  the  ofHce,  which 
he  has  his  teftimonii>l  tor,  but  on)'  ^e's  h'mfelf  en- 
tered in  the  lift  to  have  the  benefit  of  a  prote/tion, 
thev  will  not  fufFer  it.     Barnard  K.  B.  79. 

On  rule  to  (hew  caufe  wh'  the  defendant  {houid 
nor  be  difcharged  ou'  of  ctft^dv^,  for  being  fervant 
to  an  ambaflador;  it  was  faid,  that  the  words  of  the 
afEdavit,  upon  which  the  rule  was  made,  only 
were,  that  he  was  hired  in  quality  of  a  domeftich 
fervant  to  the  ambafTador,  and  did  what  fervice  he 
required  of  him.  Be  he  objected,  that  it  was  not 
fworn,  that  he  actually  ferved  the  ambafTador  in 
the  capacity  he  was  hired  in.  And  befides,  the  de- 
fendant has  jftiled  him.felf  apothecary  in  the  affidavit;' 
and  by  an  exprefs  claufe  in  the  a6t  which  gives  pro- 
tedtion  to  ambafladors  feryants,  no  one  is  intitled 
to  fuch  proteftion  who  is  liable  to  an  a£t  of  bank- 
ruptcy. The  attorney  general  on  the  other  fide, 
faid,  that  by  the  defendant's  filling  him felf  apothe- 
cary, it  does  not  appear,  that  he  was  any  thing  more 
than  a  journeyman,  and  in  fuch  cafe  he  would  not 
be  liable  to  become  bankrupt  :  and  as  to  the  other 
obje£lion,  he  fubmitted  it,  that  the  affidavit  was 
certain  enough.  But  the  court  faid  it  was  necefTary, 
that  the  defendant  fhould  have  fw.orn,  that  he  actually 
ferved  in  the  capacity  he  was  hired  ;  and  upon  that 
difcharged  the  rule.     Barnard.  K.  B.  401. 

The  defendant  was  arrefled  and  held  to  fpecial 
bail,  and  moved  to  be  difcharged,  having  a  certifi- 
cate from  the  count  De  Broglio^  the  French  ambaf- 
fador,  of  his  being  mafter  of  the  horfes  it  appeared 
the  defendant  was  a  trader,  and  fuch  a  one  as  a 
commifiion  of  bankruptcy  might  have  ifTued  againfl; 
the  court  difcharged  the  rule  to  ihew  caufe.  Rep, 
and  CaJ.  of  PraSf.  C.  P.  65. 

Defendant  was  pro'tecSed  by  baron  Hoffman^  a 
public  minifler,  and  the  protection  was  regiflred  in 
the  fherifFs  office,  according  to  the  a£i;  of  parliament. 
A  Capias  ad  refpondend^  was  delivered  to  the  fherifF 
of  Dorfetjhire^  who  durfl  not  execute  it,  by  reafon  of 
the  protection,  and  the  penalty  in  the  a6t.    Plaintiff 

ferved 
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ferved  the  fiierifF  with  a  treafury  rule  to  return  the 
writ,  which  rule  was  difcharged  by  the  court.  2 
Barnes   332. 

The   nobility    of   England   are    privileged     from  Peers  of  E»?iijw<£ 
arrefts,  '^^^  ^l^eir  ler- 

1.  As  peers  of  the   realm  ;  with  whom  we  fhall  ^^^^^'         . 
fpeak  of  billiops  and  peereffcs. 

2.  Lords  of  parliament. 

All  peers,  witiiout  any  diftin6iion  as  to  degree  or  as  peers  of  the 
rank,  are  intitled  to  privilege,  for  thev  are  equally  realm, 
obliged  to  attend  the  fervice  of  the  public;  and  the 
law  intends  them  to  be  afTifting  the  King  with  their 
counfel  for  the  common  wealth,  and  to  keep  the 
realm  in  h^Qty  with  their  prowefs  and  valour  ;  and 
are  always  fuppofed  amenable,  and  to  have  fufficient 
property  to  anfwer  in  fuits  and  actions  brought 
againft  them,  and  on  thefe  grounds,  are  not  to  be 
arrefted  or  molefled  in  their  perfons.  4  Bac,  Jbr. 
228,  231.  2  Ld.  Ray?n.  1247.  4 /«/?.  24.  StyL 
222,  253.  Mo.  767.  VoL  3.  of  Selden^s  works, 
Fol.  Edit.  1726.  p.  14,  78.  Dy.  6c.  a.  in  Mqrg, 
Mo.  778.  />/.'io8o.  Noy  102.  ^iamf.  CI.  Cr\  38." 
(A.)  Hawk.  PL  Cr.  59.  chap.  22.  feSf.  2.  See 
4  Inji.  49.  9  Co,  49.  a.  Ibid.  68.  Jenk.  Cent. 
107.  Ca.  6.  Hob.  61.  12  Co.  96.  ,10  Co. 
78.  b. 

The  Ton  and  heir  apparent  of  a  nobleman,  is  not 
privileged  from  arrefh  j  but  it  feems  that  an  infant 
peer  is,  his  perfon  being  held  facred.  2  InJ}.  48. 
3 /«/'?.  30.  pi.  19. 

A  motion  was  made  on  the  behalf  of  the  lord 
Banbury  for  a  Superfedeas  to  a  Latitat^  which  was 
iffu-ed  out  of  the  court  of  B.  R.  againft  him,  and 
oft  which  .he  had  been  taken;  and  to  induce  the 
court  to  grant  it,  they  offered  to  produce  an  exem- 
plification of  the  judgment  in  the  indiciment  in 
this  court  againfi  my  lord,  and  the  letters  patent  of 
his  creation,  and  an  affidavit  that  my  lorid  was  the 
fame  perfon  in  the  record  of  the  judgment ;  and  it 
was  alfo  pretended,  that  if  my  lord  fhould  put  in 
bail,  he  would  be  eftopped  to  plead  his  peerage  |  but 
the  court  denied  the  motion,  and  the  chief  iuftice 
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faid  they  could  not  take  notice  that  this  Charlet 
KnoUys  is  earl  oi  Banbury  i  that  there  was  a  difference 
between  this  cafe  and  the  cafe  of  a  peer  that  had  f^t 
in  the  houfe  of  lords.  If  my  lord  had  been  ever 
fummoned  to  parliament,  and  had  a  writ  to  fliew, 
and  there  were  no  difpute  about  the  identity  of  the 
perfon,  it  would  have  been  reafonale  to  have  granted 
2l  fuperfedeas.  2  Ld.  Raym.  1247.  Salk.  512. 
Si/hops  peers.  Though  it  has  been  much  *  controverted  whether 
bifho  s  were  peers  of  the  realm,  yet  it  feems  pretty 
well  fettled  at  this  day  that  they  are,  and  therefore 
no  procefs  in  a  civil  a^ion  is  to  be  awarded  againft 
their  bodies.      W.  3.  Seld.  1538,  1539,1697,  1589, 

A  peerefs  by  birth  is  intitled  to  privilege ;  fo  of  a 
peerefs  by  marriage,  and  that  as  well  during  the  co- 
verture as  after ;  as  a  peerefs  by  marriage  lofes  her 
dignity  by  marrying  a  commoner,  after  fuch  mar- 
riage (he  (hall  not  be  allowed  privilege  of  peerage. 
6  Co.  53.  2  Inji,  50.  Co.  Lit.  16.  By  order  of 
the  houfe  of  Lords  of  21  Feb.  1692.  Dy.  79.  pi.  51, 
2  Hawk.  PL  Cr.  cap.  44..  /.  ii.  p.  423. 

The  widows  of  peers  are  to  have  privilege  of  peers, 
not  to  be  arrefted  ;  declared  by  my  Lord  Chancellor 
Fificb  to  have  been  fo  refolved  in  parliament,  19  Dec, 
J 67 6.  2  Chan.  Caf.  224.  Eq.  Caf.  Abr.  349. 
(A),  pi.  2.  edit.  1756.     iS/;/.  222.      2  Sid.  31. 

Roll  chief  juftice  faid.  It  was  queftionable  whether 
a  countefs  by  patent  only  for  her  life  be  privileged 
from  arrefts  or  no.  Styl.  234,  254.  5.  C.  held  not 
allowable,  but  adjourned. 

A  bill  oi  Middlefex  was  iffued  out  of  K.  B.  by  an 
attorney  of  the  court,  againft  the  countefs  of  Hun- 
iingdon^  which  was  difcharged  by  fuperfedeas^  with- 
out pleading;  becaufe  it  appeared  by  the  record  that 
fhe  was  a  peerefs.     Ventr,  298. 

*  See  *'  The  manner  and  method  of  proceeding  againft 
biftiops  for  high  treafon,  &c."  a  pamphlet  publifhed  in  the 
year  1722.  See  bifhop  StillingJIeet''&  difcourfe  on  the  ju- 
3"i(di6lion  of  the  bilhops  in  capital  caufes,  publifhed  in  the 
fecond  part  of  his  Lordlhip's  eccleiiailical  cafes  in  the  year 
1704. 

Tl>e 
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The  privilege  of  the  houfe  off  lords  is,  that  no  As  lords  of  par- 
lord  of  parliament,^  fitting  the  parliament,  or  within  i»a«^ent. 
the  ufual  times  of  privilege,  (hall  be  imprifoned  or 
reftrained,  without  fentence  or  order  of  the  houfe, 
(unlefs  for  treafon  or  felony,  or  for  refuilng  to  give 
fecurity  for  the  peace.)  By  order  of  18  Jpril  1626. 
4  Inji.  25.  Prynne^s  ^th  Part  of  Reg.  of  Writs  701, 
702.      Comb.  49. 

The  privilege  of  parliament,  according  to  the  law 
of  parliament,  is  of  a  very  extenfive  nature  ;  but  all 
that  is  here  intended  to  be  treated  of,  is  only  the 
taking  notice  of  and  pointing  out  fuch  cafes  and  re- 
folutions  relative  hereto,  as  are  to  be  found  in  the 
books  of  law  :  not  to  determine  concerning  this  pri- 
vilege as  fettled  by  the  rules  and  orders  of  each  houfe, 
of  which  they  themfelves  are  the  fole  judges,  though 
the  King's  courts  incidentally  take  notice  thereof,  and 
are  bound  to  determine  in  matters  of  privilege,  when 
fo  directed  by  a£i:  of  parliament.  4  Bac.  Ahr.  ii(^, 
^Inji,  50,  51.  Prynne's  4  Inji.  16.  13  Co.  63,  64. 
2  Ld,  Raym.  iiii. 

Lord  Coke  fays  of  this  law.  That  it  is  to  be  inquired 
after  by  all,  by  many  unknown^  and  confequently,  known 
but  by  few.      4  InJ}.  15. 

*'  No  privilege  of  parliament  fhall  be  allowed  to 
any  perfon  whatfoever,  againft  whom  any  profecu- 
tion  or  proceeding  {hall  be  commenced,  or  had,  for 
keeping  of  any  public  or  common  gaming-houfe,  or 
any  houfe,  room,  or  place,  for  playing  at  any  game, 
prohibited  by  this  or  any  other  a6t  now  in  being 
againft  exceflive  and  deceitful  gaming."  18  Geo.  2. 
c.  34.  fea.  7. 

All  the  menial  fervants  of  lords  of  parliament,  and 
thofe  of  their  family,  and  alfo  thofe  employed  ne- 
ceflarily  and  properly  about  their  eftates  as  well  as 
their  perfons,  are  privileged.  This  freedom  begins 
from  the  date  of  the  writ  of  fummons  in  the  begin- 
ning of  every  parliament,  and  continues  twenty  days 

-j-  Oli'ver  Cromnjoell  took  away  this  privilege,  by  taking 
away  the  houfe  of  lords  in  parliament.     Styl.  168,  222. 

before 
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before  and  after  every  feflion.     Ibid.  28  May  1624, 
1  Shovj.  Rep.  84, 

By  an  order  22  June  17 15,  it  was  refolved.  That 
every  peer  fhould,  upon  his  honour,  certify  to  the 
houfe,  that  the  perfons  prote6led  were  within  the 
privilege  of  the  houfe  ;  and  (hould  by  letter  acquaint 
the  party,  arrefting  fuch  privileged  perfon,  with  the 
fame. 

By  an  order  24  y<7/z.  1696,  in  the  houfe  of  lords, 
it  was  refolved.  That  no  common  attorney  or  foii- 
citor,  though  employed  by  any  peer,  fhould  have  the 
privilege  of  this  houfe. 

An  attorney  was  taken  in  execution  upon  a  capias 
cd  fatisfaciendum^  about  two  years  ago  ;  but  upon  a 
letter  under  the  hand  and  feal  of  the  lord  Say  and 
Bealy  the  IherifF  difcharged  him  as  fteward  to  his 
lordOiip^  a  rule  was  obtained  at  the  fide-bar  for  the 
return  of  the  writ;  and  now,  on  motion  in  court 
to  difcharge  this  rule,  it  was  urged  in  behalf  of  the 
fherifF,  that  this  privilege  belonged  only  to  the  peer, 
and  not  to  the  party,  and  was  not  returnable  to  the 
procefs;  and  that  therefore  the  court  ought  not, to 
infill  upon  a  return,  as  the  (heriff  could  not  juftify 
the  detention  of  the  defendant,  hwt.  under  peril  of 
bringing  himfelf  and  the  plaintiff  under  the  cenfure 
of  the  houfe  of  peers :  but,  on  confideration  of  the 
above  mentioned  orders,  and  on  confidering  the  na- 
ture of  this  cafe,  that  the  plaintiff  was  within  the 
ordinary  juflice  of  the  court  intltled  to  a  return  of 
his  writ;  that  without  fuch  return  he  might  be  de- 
barred from  any  furtb/cr  execution  ;  but  principally 
from  the  great  inconveniency  that  might  arife  by 
allowing  attornies,  who  are  officers  to  the  courts  in 
which  they  refpe6tively  pra£life,  and  therefore  amena- 
ble to  thofe  courts,  this  kind  of  privilege;  the 
court  gave  the  plaintiff  liberty  to  proceed  againft  the 
iheriff,  but  gave  him  time  till  next  term  to  make 
his  return.     jf.Bac.Abr,  230.     7.  Stra.  1065. 

y.  S.  brought  an  a6tion  for  rent  againft  H.  wh( 
pleaded  that  he  was  tenant  and  fervant  to  Lord  Moon\^ 
and  prayed  his  writ  of  privilege  might  be  allowed 
iiht  plaintiff  demurred.     It  was   argued,    that  thj 
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matter  of  plea  was  againft  the  common  and  ftatute 
law ;  but  by  Roll  chief  juftlce  you  ought  not  to  ar- 
gue generally  againft  the  privilege  of  parliament; 
every  court  hath  its  privilege;  I  conceive  a  writ  of 
privilege  belongs  to  a  parliament  man,  fo  far  as  to 
protect  his  lands  and  eftate,  and  you  have  admitted 
his  privilege  by  your  demurrer.  Stil  139,  167. 
Order,    8  May  1628.     Sir  IViUiam  Jones  155. 

Defendant,  after  a  general  imparlance,  pleaded, 
that  he  was  a  fervant  to  a  peer,  vi%.  the  earl  of  Pem^ 
broke  \  and  by  ISJorth  chief  juftice  it  is  not  receivable, 
for  it  is  the  privilege  of  the  matter,  and  not  the  fer- 
vant :  but  the  defendant  ought  to  fue  his  writ  of  pri- 
vilege, for  perhaps  his  mafter  will  not  protect  him; 
and  if  he  will  not,  he  is  then  left  to  anfwer.  Like 
to  the  cafe  of  a  counfellor,  where  it  is  the  privilege 
of  the  client  that  he  (hall  not  be  compelled  to  difco- 
ver  the  fecrets  of  the  client ;  but  if  the  client  be 
willing,  the  court  will  compel  the  counfel  to  difco- 
ver  what  he  knows,  which  ferjeant  Maynard  faid 
was  his  father's  cafe  before  the  Lord  Cecil,  in  the 
court  of  Wards.  North  faid,  as  it  v/as  a  matter  of 
great  confequence,  he  would  advife  with  the  Lord 
Chancellor  and  the  reft  of  the  judges,  what  ufed  to 
be  done  in  fuch  cafes.  Aftervf'ards  it  was  moved 
again,  and  North  faid  it  was  moved  in  the  houfe  of  • 
lords,  and  that  they  had  left  it  to  the  judges  to  do 
according  to  law  ;  and  therefore  the  plea  was  re- 
jeded.  4  Bac.  Abr,  230.  See  Bendl.  105.  and  3 
^eld,    1478. 

The   peers  of  Scotland  had   no   privileges  in    this  peersof5<:o?/tf«i, 
kingdom,   before   the  union;   but  now,  by  the  23d  and  their  fer- 
article  of  the  union,   wz.   5  Ann.  c.  8.    "  The  fix-  ^^"^*' 
teen  peers  fhall  have  all  the  privileges  of  the  peers  of 
parliament  of  Great  Britain  ;  alfo  all  the  reft  of  the 
peers  of  Scotland  ftiall  have  all  the  privileges  of  the 
peerage  of  England,  except  only  that  of  fiting  and 
voting  in   parliament,  and    the  privileges   depending 
thereupon.  See  the  ad.  S^QPeereWill.  ^S^-  gCo.iij, 

The  Lord  Mordington,  who  was  a  Scotch  peer,  but 
not  one  of  thofe  who  fa:  in  parliament,  being  arreft- 
ed,  moved  the  court  oi  Common  Pleas  to  be  difcharged, 

as 
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as  being  inti'tled  by  the  zd:  of  union  to  all  the  privi- 
leges of  a  peer  of  Great  Britain,  except  a  feat  in 
parliament ;  and  prayed  an  attachment  againft  the 
bailiff,  upon  which  a  rule  was  made  to  fhew  caufe. 

And  thereupon  the  bailiff  made  an  affidavit,  that 
when  he  arrefted  the  faid  lord,  he  was  fo  mean  in 
his  apparel,  as  having  a  worn-out  fuit  of  cloaths  and 
a  dirty  (hirt  on,  and  but  fix-pence  in  his  pocket,  he 
could  not  fuppofe  him  to  be  a  peer  of  Great  Britain^ 
and  therefore  through  inadvertency  arrefted  him. 

The  court  difcharged  the  lord,  and  made  the  bailiff* 

afk  pardon.     Fortefc.  Rep,  165. 

Tfxti  oHrelaHii.       A  lord  of  Ireland  hach  hot  any  other  privilege  in 

this  kingdom  than  a  common  perfon.     2  Inft,  48. 

3/«/?.30. 

Members  of  par-      Privilege  of  parliament  is  only  a  temporary  im- 

liament,  and  of   munity,  which  our  Kings  grant  to   the  members  of 

anlTiirfer""' P^"^^^^"^^"'  ^^^   ^^^**"   "^ceffary    attendants,    during 
vants.  parliamentary  affemblies,  againft  arrefts  and   impri- 

fonments  of  their  perfons,  cuftomarily  and  humbly 
demanded  by  the  fpeaker  of  the  Commons  houfe  from 
all  our  Kings,  at  the  beginning  of  every  parliament, 
when  prefented  by  the  houfe,  in  their  own  and  the 
members  behalf,  and  then  freely  and  gracioufly 
granted  to  them  by  the  King,  as  a  matter  of  cuftom 
and  antient  right.  Prynne's  £^th  Part  of  Regijier  of 
Writs  624. 

Mr.  Onfloiv^  who  was  ele£led  fpeaker  in  1566, 
negle^ed,  on  his  being  prefented  to  Qj^ieen  Elizabeihy 
to  demand  this  freedom  from  arrefts  j  and  it  was  re- 
folved  that  fuch  demand  was  not  neceffary,  and  the 
privilege  fubftfted  notwithftanding.  D'Ewes^s  yourn, 
122.  Sir  Robert  Atkinses  Treatife  of  the  Power  of 
Parliament  40. 

For  the  proceedings  of  the  houfe  of  commons, 
touching  the  privilege  of  their  members,  fee  the  cafe 
of  Francis  Neale^  efq;  one  of  the  burgeffes  for  the 
borough  of  Grantham^  in  the  county  of  Lincoln^  who 
was  arrefted  on  a  Sunday  upon  an  execution ',  D^ Ewes' s 

Journal  S^^'  ^"^  ^^ Gardiner,  a  burgefs  of 

the  houfe  of  commons,  a  prifoner  in  the  Fleet,  who  was 
reftored  to  the  houfe  upon  condition  that  upon  pro* 

rogation. 
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rogation,  or  diflblution  of  the  then  feffion  of  parlia- 
ment, he  might  be  a  prifoner  again.     Ibid.  123. 

Afliftants,  officers  of  both  houfes  of  parliament, 
who  repair  to  parliament  by  the  King's  writ  of  fum- 
mons,  or  upon  legal  elections,  returns,  and  conti- 
nually attend  therein  to  difcharge  their  duties  during 
the  whole  feffions  of  parliament,  till  its  diflblution, 
and  that  during  their  ftay,  coming,  and  return  from 
it  to  their  homes.  Prynne^s  ^.th  Pari  of  Reg.  of  Merits 
690.  Alfo  the  ferjeants  at  arms,  and  door-keepers, 
clerks,  and  fuch  like.  Cromp,  Jurifdi^.  of  Courts 
II.  Not  the  wives,  children,  kinfmen.  .Itewards 
of  courts,  feedcounfellors,  and  attornies.  Noy*sRep, 
68.  See  order  of  the  houfe  of  commons  of  Thurfday^ 
16  fuly  i()6'^.  Solicitors,  proctors,  fcriveners,  fac- 
tors, phyficians,  apothecaries,  goldfmiths,  mercers, 
haberdafhers,  butchers,  poulterers,  vintners,  fadlers, 
taylors,  ftioe-makers,  carpenters,  oc  other  tradefmen, 
relating  to  members,  or  officers  who  are  not  bona  fide 
(really)  their  menial  fervants,  actually  coming  with, 
and  attending  upon  them  as  their  necefTary  fervants, 
during  the  parliament's  fitting,  without  fraud  or  col- 
lufion.  Prynnis  ^th  Part  of  Reg.  of  Writs  692. 
D^Ewis  Journal  83,  84,  85,  249,  629.  Free- 
bolder'' s  Grand  Inqueji  54,  55.  Prynne^s  Plea  for  the 
Lords  409.  Elfyng's  Parliament  199,  2oO.  4 
Prynnes  Reg.  of  Writs  798.  See  the  orders  of  the 
houfe  of  commons  of  Thurfday  15  Nov.  1660,  of 
Monday  25  Nov.  1 66 1,  (this  order  was  revived  18 
Feb.  1662,  and  9  Jpr.  1670),  of  Thurfday  28  Nov. 
1661,  (revived  (^  Apr.  and  9  Dec.  1670),  oi  Satur- 
day  28  March  1663,  of  Thurfday  20  Decern.  1666. 
See  D'Ewe^s  Journal  249,  254,  258,  373. 

A  member  of  parliament  fhali  have  privilege  of  parliamentary 
parliament,  not  only   for  his   fervants,  but  for  his  privilege  extends 
horfes,  ^^r.  or  other  goods  diftrainable.     4  InJl.  24.  ^^  ^o^^^^S'  ^^' 

Only  menial  fervants,  or  one  who  attended  on  the  Menial  fepvanfs 
perfon  of  a  knight  or  burgefs  of  parliament,   is  free  only  privileged, 
from   arreft.      March  93.  pi.   157.     Order  of  the 
houfe  of  commons  of  20. Nov.  1621.     Not  bailiffs, 
carters,  fhepherds,  fiewards,  grooms,  or  any  other 

ixienia! 
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menial  fervants  in  their  country  houfes,  who  at- 
tend not  daily  on  their  perfons,  but  are  otherwife 
employed;  nor  yet  all  their  menial  fervants  who 
come  and  ftay  with  them  at  their  lodgings,  unlefs 
they  be  neceflary  attendants,  and  convenient  for  their 
qualities:  hence  it  hath  been  queftioned,  whether 
noblemen's,  judges  oiScers,  cooks,  butlers,  grooms, 
who  attend  not  on  them  in  the  parliament  houfe  or 
courts  of  juftice,  (as  their  gentlemen,  fecretaries, 
clerks,  pages,  and  coachmen  do)  (hould  have  any 
privilege  ?  But  becaufe  fuch  honourable  perfons  of 
quality  cannot  conveniently  or  honourably  refort  to 
parliament  or  terms,  without  cooks  to  drefs  their 
meat  for  their  neceflary  repafts,  and  butlers,  and 
grooms  for  their  horfes,  upon  that  accoant  have  been 
allowed  privilege ;  yea  the  cook  of  the  Temple  was 
allowed  his  privilege,  28  H.  8.  when  Sir  Thomas 
Audley  was  fpeaker,  becaufe  he  drefled  his  meat  for 
his  table  as  fpeaker:  but  I  conceive  the  cooks  of  the 
inns  of  court  or  chancery,"  who  drefs  their  public 
commons  in  the  hall,  {hall  not  have  privilege  of  par- 
liament, although  the  fpeaker,  or  fome  members  of 
either  houfe  eat  their  commons  in  the  hall,  which 
thefe  cooks  drefs  for  them,  becaufe  they  are  not  par- 
ticular menia!  fervanlt,  but  the  whole  fociety's,  up- 
on which  fcore  they  drefs  their  commons,  elfe  every 
other  tavern,  cook,  victualler  in  and  about  Weji- 
mlnfter^  who  drefs  meat  for  the  members,  and  thofe 
that  lodge  them,  fliould  have  privilege  of  parliament ; 
yea,  every  waterman,  hackney-coachman,  fedan* 
man,  that  row  or  carry  them  to  and  from  the  parlia- 
ment, though  not  their  menial  fervants,  who  never 
had,  nor  ought  to  have  privilege.  Prynne^s  ^th  Part 
of  Reg.  of  ffrits  692,  693.  Bro.  Jbr.  tit.  Privi- 
i^i^^  fi^-  152-  ^'  p^'  6.  153..^.  pi.  16.  154.  b.  pi, 
42.  Fitz.  Abr.  tit.  Privilege.,  fol.  15.  b,  pi.  20. 
Mr.  ^ohn  Doderidge^ s  Preface  before  the  Antiquity  of 
Parliaments  of  England.  Holinpoead* s  Chronicle^  vol, 
3.  p.  1084.  Crompton's  JurifdiSiion  of  Courts,  fol, 
10.  b.      Prynne^s  Plea  for  the  Lords  405. 

In   debt,  defendant   pleads    he   was    fervant  to  a 
member  of  parliament,  and  therefore  ought  not  to  be 

taken 
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taken  <?r  ^rr^^^;  Plaintiff  prays  judgment,  and  ^f- 
caufe  the  barons  are  of  opinion  there  is.  fuch  a  privilege^ 
that  the  great  men\  &c.  and  their  fervants  ought  not 
to  be  taken^  or  arrejicd ;  hut  that  there  does  not  appear 
any  privilege  thai  they  ought  not  to  be  impleaded^  there- 
fore he  mufi  anfwer  over.  Mod.  146.  In  4th  Part 
of  Prynne's  Regifter  of  Writs  757.  is  the  Record  at 
krge. 

By  Dyer^  if  a  man  be  condemned  in  debt  or  tref- 
pafs,  and  is  chofen  one  of  the  burgelTes  or  knights  of 
parliament,  and  after  is  taken  in  execution,  he  can- 
not have  the  privilege  of  parliament;  and  io  it  was 
held  by  the  fages  of  the  law  in  the  cafe  of  one  Fer^ 
rers,  in  the  time  o^  Henry  VIM.  and  though  the  pri- 
vilege at  this  time  was  allowed  him,  it  was  unjuft. 
Mo.  57.  pL  163.  Dal.  58.  pi.  7.  Jenk,  Cent.  118. 
Ca.  35.      %z^  £fPrynne  Ke^.  of  Writs  ']%Qi, 

Thomas  Fitzherbert^  being  elected  a  burgefs  of  the 
parliament,  two  hours  after  his  election,  and  before 
the  return  of  the  writ  to  the  fheriffj  with  the  inden- 
ture of  his  ele6lion,  the  faid  iheriff  arreiled  him 
upon  'a.  capias  utlagatum^  in  an  outlawry,  after  judg- 
ment, at  the  Q^^een's  fuit,  and  then  his  indenture 
was  returned  to  the  (beriff.  Upon  all  which  mat- 
ters there  grew  two  queftions ;  firft,  Whether  the 
faid  Mr.  Fit%herbert  were  a  member  of  the  houfe? 
and  fecondly,  admitting,  yet.  Whether -he  ought  to 
have  privilege?  Which  faid  matters  having  been 
much  debated,  received  now  the  judgment  of  the 
houfe,  which  was.  That  Thomas  Fitzherbert  was  by 
his  ele^ibn  a  member  thereof,  yet  that  he  ought  not 
to  have  privilege  in  three  refpedts :  Firft,  becaufe  he 
was  taken  in  execution  before  the  return  of  the  in- 
denture of  his  ele(9:i6n.  Secondly,  becaufe  he  had 
been  outlawed  at  the  Queen's  fuit,  and  was  now  ta- 
ken in  execution  for  her  Mdjefty's  debt.  Thirdly, 
and  laftly,  in  regard  that  he  was  fo  taken  by  the 
(herifF,  nt'iihtv  during  the  fefjlon  of  parlia?nent^  nor  in 
going  or  returning.  D*Ezue's  'Journal  518.  Afo, 
340.  pL  461,  Pryme's  ^th  Fart  of  Reg,  of  IVrii^ 
^46. 

Is 
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In  the  above  cafe,  as  reported  by  Mr.  fetjeant 
Moore^  Cook  fpeaker  cited  the  cafe  of  Thorpe  fpeaker, 
/^th  Part  of  Prynnis  Reg.  of  IVriu  678.  who  was 
in  the  time  of  adjournment  taken  in  execution  at 
the  fuit  of  Tork^  and  refolved  on  the  meeting  of  par- 
liament, that  the  fpeaker  (hould  not  have  his  pri- 
vilege j  but  they  eledled  another  fpeaker.  Mo.  340. 
pi.  461.  Prynne's  Plea  for  the  Lords  397,  398. 
ExaSf  Abridgment  of  Records  in  the  Tower  65 1.  El~ 
fyng  194,  195,  196. 

Divers  perfons  outlawed,  as  well  before  judgment 
as  after,  were  chofen  knights  and  burgefles  of  the 
parliament,  held  in  the  35th  year  of  Queen  Elizabeth^ 
and  the  queftion  being  put.  Whether  fuch  perfons 
,  ought  to  be  knights  and  burgefles  of  parliament  or 
notf  All  the  judges  held  that  they  ought  not,  and 
fuch  outlawed  perfons  might  be  arrefted  by  capias 
utlagatum^  notwithftanding  privilege  of  parliament ; 
and  thereupon  the  Queen  commanded,  that  no  fuch 
perfons  (hould  be  fufFered  in  the  parliament  houfe. 
Ander.  293.      Ca.  301. 

"^  No  privilege  of  parliament  ftiall  be  allowed  to 
any  perfon  whatfoever,  againfl:  whom  any  profecu- 
tion  or  proceeding  fhall  be  commenced  or  had,  for 
keeping  of  any  public  or  common  gaming-houfe,  or 
any  houfe,  room,  or  place,  for  playing  at  any  game 
prohibited  by  this  or  any  other  a£l  now  in  being, 
againft  excellive  or  deceitful  gaming."  iS  Geo.  2, 
c.  34.   fe^.  7. 

No  member  of  the  houfe  of  commons,  afting  as 
a  public  officer,  hath  any  privilege  of  parliament, 
touching  any  matter  done  in  execution  of  his  office. 
By  order  of  the  houfe  of  Monday  27  Nov.  1699.  flat. 
2  £sf  3  Ann.  c.  18.  fei^.  I. 

No  co-partner  in  any  trade  or  undertaking  is  in- 
titled  to  privilege  in  refpc£l  to  any  matter  relating 
to  fuch  co-partnerftiip.     By  order  of  Friday  9  April 

1742.  ^ 

Privilege  of  parliament  doth  not  extend  to  high 
treafon,  felony,  breach  of  the  peace,  or  furety  of  the 
peace.     4  Injl.  25 .    Prynne's  ^th  Part  of  Reg.  of  JVritSy 

68r, 
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68r,  700,  702  io  716,  731,  737,  813,  814,  1202, 
1203,   ^c.     Comb.  49. 

*'  Forafmuch  as  the  prelates  and  clergy  of  the 
realm  oi England^  called  to  the  convocation,  and  their 
fervants  and  familiars  that  come  with  them  to  fuch 
convocation,  oftentimes  and  coitimonly  be  arrefted, 
molefted,  and  inquieted  ;  our  faid  Lord  the  King, 
willing  gracioufly  in  this  behalf  to  provide  for  the 
fecurity  and  quietnefs  of  the  faid  prelates  and  clergy, 
at  the  fupphcation  of  the  fame  prelates  and  clergy, 
and  by  the  afTent  of  the  great  men  ar,d  commons 
aforefaid,  hath  ordained  and  ftatuted,  that  all  the 
clergy  from  henceforth  to  be  called  to  the  convoca- 
tion by  the  King's  Writ,  and  their  fervants  and  fa- 
miliars, jQlall  for  ever  hereafter  fully  ufe  and  enjoy 
fuch  liberty  or  defence  in  coming,  tarrying,  and 
returning,  as  the  great  men  and  commonalty  of 
the  realm  of  England,  called  or  to  be  called  to  the 
King's  parliament,  do  enjoy,  and  were  wont  to  enjoy, 
or  in  time  to  come  ought  to  enjoy."  Stat.  8  Hen,  6. 
c.  I.  Eq.  Caf,  Abr.  349.  (A)  />/.  i.  3  Chant, 
Rep.  22.  fol.  edit.  1736.  Prynne\  ^ih  Part  of  Reg, 
of  iVrits.  644. 

For  the  privilege  of  members  of  the  univerfities,  fee 
*'  The  Univerfuies,'*  under  head,  "  Priviieo:e  of 
Place." 

The  iudses,  their  neceflary  fervants,  eoons  and  t  j       ^.l-. 

,  1     •'n     ,,  I  n    J '^  !  L         •  r    Judges,  theif 

chattels,  mail  not  be  arreited  or  taken,  but  m  cafe  clerks  and  fet- 
of  treafon  or  felony.     Cramp.  furifdlLl.  of  Courts  11.  ^ants. 
2  iS/W.  31. 

It  feems  that  judges  clerks  may  be  arrefted,  but 
then  you  muft  proceed  againft  them  by  original.  Ld, 
Raym.  399.      PraSf.  Reg.   C.  P.   380. 

The  lord  mayor  of  the  city  of  London  is  privileged  The  lord  mayoT 
from  all  actions  during  his  mayoralty,  irt  regard  o^  oi  London, 
his  office,  except  it  be  for  felony  or  treafon,  or  ac- 
tions which  concern  freehold  ;  this  is,  that  ht  may 
Hot  be  hindered  in  the  goverrimentof  the  city,  which 
being  the  metropolis  of  the  nation,  Is  of  higher  con^ 
Cernment,  in  refpect  of  the  public,  than  a.iy  man's 
particular  intereil.     2  Lil.  Mr,  456.  (C) 

I  "  Becaufc 
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Clergymcfl.  "  Becaufe  that  complaint  is  made  to  our  Lord 

the  King,  by  the  clergy   of  his  realm   of  England^ 
that  as  well  divers  priefts  bearing  the  fweet  body  of 
our  Lord  Jejus  Chriji  to  fick  people,  and  their  clerks 
with  them,  as  otherwife  divers  other  perfons  of  holy 
church,    whiles    they   attend    to  divine   fervice    in 
churches,  church-yards,  and  other  places  dedicated 
to  God,  [fee  this  head  under  "  Privilege  of  Place," 
p.       .]  be  fundry  times  taken  and  arrefted  by  au- 
thority royal,  and  commandment  of  other  temporal 
lords,  in  ofFence  of  God,  and  of  the  liberties  of  the 
holy  church,  and  alfo  in  difturbance  of  divine  fer- 
vices  aforefaid  :  the  fame  our  Lord  the  King,  who 
would  be  fore  difpleafed  if  any  did  in  fuch  manner, 
will  and  granteth,  and  defendeth  upon  his  grievous 
forfeiture,  that  none  do  the  fame  from  henceforth, 
fo  that  collufion  or  feigned  caufe  be  not  found  in  any 
of  the  faid  perfons  of  holy  church  in  this   behalf." 
Stat.  50  Edw.  3.  f.  5. 

"  Becaufe  that  prelates  do  complain  themfelves, 
that  as  well  beneficed  people  of  holy  church,  as  others, 
be  arrefted  and  drawn  out,  as  well  of  cathedral 
churches,  as  of  other  churches  and  their  church- 
yards, and  fome  times  whiles  they  be  intended  to  di- 
vine fervices,  and  alfo  in  other  places,  although  they 
be  bearing  the  body  of  our  Lord  Jefus  Chriji  to  fick 
perfons,  and  fo  arrefted  and  drawn  out,  be  bound 
and  brought  to  prifon  againft  the  liberty  of  holy 
church ;  it  is  ordained,  that  if  any  minifter  of  the 
King  or  other,  do  arreft  any  perfon  of  holy  church 
by  fuch  manner,  and  thereof  be  duly  convi61:,  he 
(hall  have  imprifonment,  and  then  be  ranfomed  at 
the  King's  will,  and  make  gree  to  the  parties  fo 
arrefted  :  provided  that  faid  people  of  holy  church 
(hall  not  hold  themfelves  within  the  churches  by 
fraud  or  collufion."     Stat,  i  Rich.  2.  c.  15. 

And  Coke  faith,  that  he  faw  a  report  in  the  time 
of  Queen  Mary^  upon  the  aforefaid  ftatutes,  where 
it  was  held,  that  they  are  but  an  affirmance  of  the 
common  law,  and  in  maintenance  of  the  liberties  of 
holy  churchy  as  appears  by  the  preamble  of  the  fame 
ftatutes  3    and  that  goings  returning^  and  Jiaying^  to 

celebrate 
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celebrate  divine  fervice,  the  prieft  ouglit  not  to  /be 
arrefted,  nor  any  who  aid  in  it.  12  Co  99.  Gid- 
fan's  Codex  10,  note.  (X)  edit.  1761.  Tf^atfon's  Cler- 
gyman's Law,  chap.  34.  p.  344.   Folio  edit.  I'J^'J- 

And  if  an  arreft  be  made  contrary  to  the  faid  fta- 
tutes,  and  the  perfon  arrefting  doth  prtefentJy  dif- 
charge  the  perfon  arrefted,  upon  pretence  of  igno- 
rance, l^c.  this  will  not  excufe  the  contempt  iri 
tnaking  the  arreft.     Cro.  Char.  602. 

And  it  is  to  be  noted,  that  the  aforefaid  ftatutfes 
extend  both  to  priefts  and  laymen.  2  BroTXjnl.  Rep, 
301.  2  Bul/lr.  72.  Cro,  yam,  321.  However^ 
if  fuch  undue  arreft  be  made,  the  arreft  be  good  ;  fo 
that  if  a  refcous  be  made,  and  thereby  any  perfon 
killed,  the  killing  is  murder.  2  Buljlr.  72.  And 
note,  that  one  Dr.  B.  being  arrefted  and  taken  in 
execution  upon  a  Sunday,  in  the  church -yard  of 
porch,  incoming  frorri  divine  fervice*,  and  it  ap- 
pearing to  the  court  that  the  faid  B.  had  abfconded 
ibme  time  before,  the  court  would  not  difcharge  hirri 
from  execution,  nor  punifti  the  bailiff^? ;  but  had  he 
not  fo  abfconded,  they  then  would  have  puniftied 
the  contempt  in  the  bailiffs.      2  Keb.  777.  pi.  \, 

It  feertis  agreed,  that  the  privilege  of  the  court  of  Serjeants  at  law^ 
Common  Pirns,  which  ferjeants  claim  for  themfelves,  f^'vJritl"^'  "'''^ 
their  clerks  and  fervants,  extends  only  to  inferior 
courts,  not  to  the  courts  in  WeftminjTer  hall%  and 
that  they  may  b^  fued  in  any  of  ihefe,  becaufe  they 
are  not  confined  to  that  court  alonCj  but  may  prac- 
tife  in  any  other  court.  Gro.  Car,  84,  S5.  3  Keb. 
424.  pi.  23.      2  Lev.  129.      Freem.   389.      2   Modi 

*  It  is  obfervable,  that  Sy  this  cafe,  \\i Kehle  has  re- 
ported  truly,  who  was  a  bad  reporter,  though  a  good  re- 
girter,  Fortefc.  Rep.  162.']  that  a  clergyman  was  arrefted  o« 
a  Sunday  in  the  church-yard^  and  coming  from  dinjine  fer<vice^ 
which  feems  fornewhat  extraordinary,  iince  an  arreft  on  a 
Sunday^  whether  of  a  prieft  or  layman,  is  void  by  law  See 
2g  Char.  2  chap.  7.  fed.  6.  under  head,  **  Privilege  of 
TTime."  And  arrefting  in  a  church-yard,  or  coming  from 
church,  fubjefls  the  offender  to  the  ailion  of  the  party 
arrefted.  See  the  above  a6ts  of  Ed^jard  the  third  and 
Richard  t\iz  (tcondi  and  2  Mod.  Rip.  162,  165. 
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296.    Ld.  Raym.  399.     See  ^  Bac,  Abr.  2  2 1 .    North's 
Life  of  Lord  Keeper  Guildford  69,  152. 
CounfelloK  at  We  do  not  find  that  gentlemen  at  the  bar  are 

iaw*  privileged  from  being  arrefted,  but  we  have  known 

feveral   inftances  in  which  they  have  been  held  to 
bail,  and  never  any  queftion  was  made  of  the  legality 
of  fuch  proceeding ;  and,  we  prefume,  advantage  would 
have  been   taken  of  an  irregularity  (to  term  it  no 
worfe)  of  fo  heinous  a  nature,  could  there  have  been 
found  the  leaft  colour  or  pretence  to  fupport  the  ne- 
cefTary  allegations  on  fuch  an  application. 
Officers  of  the         The  officers,  minifters,  and  clerks  of  the  courts  in 
courts  of  juftice,  Weftminfter  hall^  are  allowed  particular  privileges  in 
fcrvants!  ^  ^"     refpecSt  of  their  neceflary  attendance  on  thofe  courts  5 
they  are   regularly  to  fue  and  be  fued  in  the  courts 
they  rerpe6lively  belong  to,  and  cannot,  except  in 
certain  cafes,  be  impleaded  elfewhere;  which  privi- 
lege arifes  from  a  fuppofuion  of  law,  that  the  bufi- 
nefs  of  the  court,  or  their  clients  caufes,  would  fuf- 
ier  by  their  being  drawn  into  any  other  court  than 
that  in  which  their  perfonal  attendance  is  required. 
2  Inji.    551.     4  hji.   71,   72.     Vaugh.    154.     Dy. 
377.  a.  pi.  30.  Cromp.JurifdiSi.  of  Courts  11.     Gilb. 
Htjl.  C.  P.  209,  212.     Bac,  Abr.  5.     4  Bac.  Abr. 
218. 
Clerk.  A  clerk  of  the  court  ought  not  to  be  arrefted  for 

any  thing  which  is  not  criminal,  becaufe  he  is  fup- 
poied  to  be  always  prefent  in  court,  and  mufl  an- 
fwer  the  plaintiff  there  ;  and  therefore  he  that  does 
arreil  him  is  punifhable  by  the  court,  and  therefore 
fuch   arreft   is  accounted  vexatious,   which   the  lav/ 
warrants  not.     Lil.  Abr.  115.   (C)  Palm.  ^o'^. 
Lord  Chancellor,       The  right  of  being  exempted  and  freed  from  ar- 
and  officers  in     refts   by   procefs  of  other  courts,  belongs   to   Lord 
Chancery.  Chancellor  or  Keeper,  to  all   the  mafters,    Cromp. 

furifdiSi.  of  Courts  48.  b.  BohurCs  Curfus  Cancella- 
ria  /^g^.  edit.  1723.  Regifiers,  Skin.  ^2i.  Curfitors, 
miniflers,  officers,  and  known  clerks  of  the  court  of 
Chancery^  and  to  the  menial  fervants  of  the  Chan- 
cellor or  Keeper,  and  of  the  miniflers  and  officers. 
Order  of  Chancery  of  Tuefday  22  Dec.  5  Car.  1629. 
PraSi,  Reg.  in  Chancery  284.     Introdu6l.  to  Praxis 
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Alma  Curia  Cancellarta  [PraSltce  of  the  High  Court 
of  Chancery']  31,  32.  Harrifon*s  Chancery  Practifer 
310,  Edit,  1757.  Bohun^s  Curfus  Cancel/aria 
[Courfe  of  the  Chancery]  chap,  18.  p,  490.  See 
Dy.  287.  a,    pi.  48. 

One  of  the  clerks  of  the  Chancery  was  fued  in  the  cieik  in  Cban^- 
court  of  Common  Pleas  in  an  action  of  debt,  and  '^'^O'* 
procefs  continued  until  the  Exigent ;  and  the  defen«' 
dant,  who  was  the  clerk,  did  fue  out  a  Superfe- 
deas  quia  improvide,  dire<5led  to  the  fherifF;  and  af- 
terwards he  brought  his  writ  of  privilege  directed  to 
the  juftices  there  ;  reciting  his  privilege  in  the  court 
of  Chancery,  and  required  the  juftices  to  furceafe  5 
and  it  was  well  debated,  whether  he  (hould  have  his 
privilege  or  not;  and  at  laft  the  privilege  was  difal- 
lowed,  and  the  Chancery  clerk  forced  to  anfwer ;  for 
the  court  was  lawfully  feifed  of  the  plea  by  the  a<5t 
of  the  defendant  himfelf,  for  in  as  much  as  he  did 
fue  out  the  Superfedeas  quia  improvide,  he  did  affirnn 
the  jurirdi£lion  of  the  court ;  for  every  Superfedeas 
quia  improvide  reciteth  an  appearance  in  court  of  the 
defendant,  by  his  attorney,  and  (liews  his  name, 
whereby  it  appears  to  be  merely  his  own  fault.  See 
a  fix  clerk's  privilege  pleaded  in  the  Exchequer,  Hard, 
316.  pi.  8.      Cromp.  ^ur  if  diction  of  Courts  188.  ^. 

But   if  the  defendant  had  not  fued  out  the  Super- 
fedeas to  the  Exigent,  nctwithftanding   the  Exigent 
had  gone  forth,  yet  his  privilege  had  been  allowed  ; 
and   thereupon  divers  precedents  were  produced   to 
to  the  court. 

And  it  was  then  faid,  that  after  the  writ  of  pri- 
vilege comes  to  the  juftices,  they  ought  to  make  to 
the  fheriflp  a  fpecial  Superfedeas  to  the  outlawry,  re- 
citing the  writ  of  privilege.  Dy.  33.  h.  pi.  18. 
Mo,  753.  pi.  1038.  ^t&  Hardr.  188,  189.  Jndr. 
45.  fee  the  privilege  of  an  uftier  of  xh^  Chancery 
pleaded  in  the  Exchequer.     Hard.  117.  pi.  2. 

Chancery  foli<:itors  feem  no  more  intitled   to  the  Chancery  folici^ 
privilege  of  being  free  from  arrefts  than  "  counfei^  ^°"' 
lors  at  law  ;"  and   as  what  has  been  faid  under  that 
head  is  equally  af  plicable  to  this,  I  refer  the  reader 
thereto. 
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In  joint  actions      The  privilege  which  the  court  indulges  their  offi- 
pppyilege.       ^^^^  vvjth,  IS  leftralned  to  the  fuits  only,  which  they 
bring  in  their  own  right ;  fpr  if  they  fue  or  are  fued 
as  executors  or  adminiftrators,  they  then  reprefent 
common   perfons,  who  have    not  that  privilege;  fo 
that  when  an  attorney  is  fued  as  executor  or  admi- 
niftrator,  he  may  be  impleaded  in  another  court ;  for 
be  is  fued  as  in  another's  right,  viz.  in  right  of  his 
teftator,  and  his  perfonal  privilege  is  not  applicable 
to  him  in  any  other  relation,  than  as  he  is  an  at-^ 
torney  of  the  court.      2  Lil.  Ahr,  456.   (E)     Gilh, 
Hift.  C,   P.    211,     4.  Bac.  Abr,   5.     2  Rol.  Abr, 
275.  (H.)  />/.  2,  3.    Hob.  177.    Latch  199.    Brownl. 
37,  47.    12  Mod,  316.     Lord  Raym.  533.    Salk.  2, 
pi.  4,  7.  /»/.  18.     2  Sid.  157.     Dy,  24.  fl.  150.  in 
Marg.     Sav.  20.  pi  49.  fee  39.   pi.  88.     For   the 
fame  reafons,  the  wife  of  a  privileged  perfon,  if  (he 
be  arrefled,  ought  not  to  claim  the  privilege  of  the 
court,  not  to  put  in  bail   to  the  a£tion  as  her  huf- 
band  may,  if  he  be  arretted  ;  hut  her  husband  muft 
put  in  bail  for  her ;  and  for  want  thereof  flie  is  tQ 
be  committed    to  prifon.       2  l.il,  Abr.  457.    (L) 
Noy  Rep.    68.      17  Vin.  Abr.  517.  (E)  pi.  2.      Vent, 
299.     Gedb,  10.   pi.  13.     Dyer  377.  pi.  30.     Bac, 
Abr,   191, 
Attorney  Aied  as      p^^  attorney  fued  as  bail  has  no  privilege.     Rep. 

Privilege  takes        So  if  an  ofHcer  of  one  court  fues  an  officer  of  an- 
4way  privilege.    ^^^^^  court,  the  defendant  fliall  not  plead  his  privi- 
lege ;  for  the  attendance  of  the  plaintiiF  is  as  ne- 
cefTary  in  his  court,  as  the  defendant's  in  his  ;  and 
therefore  the  caufe  is  legally  attached  in  the  court, 
where  the  plaintiff  is  an  officer.     Gilb.  tiiji.  C.  P, 
211.     4  Bac.  Abr.  5.     Godb.  8r.  pi.  gS-     brownl, 
37.     See  Hetl,  29.     Lit.  Rep.  304.     2  Stra.  837, 
1 141.     Suppl.  to  Barnes  7.     2  Barnes  34,  35,  36. 
Barnard.  K.  B.  1S2, 
Np  privilege  In        So  if  a  privileged  perfon  brings  a  joint  a£lion  with 
jpinv  <iMcns.       otherg^  he  Jofes  his  privilege  in  this  cafe,  becaufe 
the  others  are  not  officers  of  the  court,  nor  intitled 
to  the  attachment,  which  the  court  grants  to  their 
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own  minifters. ,  Gilb.  Hi/}.  212.  Bac.  Ahr,  5,  191. 
4  Bac.  Ahr,  223. 

So  if  an  action  be  brought  agalnft  him  and  others, 
he  (hall  not  have  his  privilege,  for  he  would  then 
deftroy  the  plaintiff's  action  ;  for  the  plaintifF  muft 
fue  the  others  by  original  writ,  and  him  by  a  peti- 
tion to  the  juftices;  but  this  is  to  be  underflood 
where  the  a^ion  is  joint  and  cannot  be  fevered  with- 
out doing  an  injury  to  the  plaintifF,  the  officer  fhall 
have  his  privilege.  Gilb.  Hijl,  111.  Bac.  Ahr.  5, 
191.  \Bac.  Ahr.  223.  Dy.  377.  pi.  30.  in  Marg, 
2  Rol.  Ahr.  2j^.  (G)  pi.  I,  2.  2  Lev.  129.  Fefitr^ 
288,  289.  3  Salk.  282.  pi.  6.  Comh.  12.  Denied 
for  fome  reafon  in  Chancery  to  officers  of  the  Exche^ 
quer.     Fern,  246.     Ca.  239.     Eq.  Oaf.  Ahr.   349. 

(A)X3. 

But  this  matter  came  fully  to  be  confidered   in  a 

cafe  where  trefpafs  wag  brought  in  the  King^s  Bench 
againft  an  attorney  and  another  perfon,  the  attorney 
pleaded  his  privilege ;  as  an  attorney  of  the  Common 
Pleas,  and  concluded,  ^hat  he  does  not  prefume  the 
court  will  take  cognizance.,  t^c.  and  on  demurrer, 
though  it  was  admitted  that  the  nature  of  the  ac- 
tion was  feveral,  yet  the  court,  on  confideration  of 
the  above  cited  cafes,  held,  that  the  rule  was  ge- 
neral, and  that  the  plaintifF  was  not  bound  to  bring 
feparate  actions ;  and  thereupon  awarded  an  anjwer 
over,     4  Bac.  Ahr,  223. 

If  an  attorney  of  the  Common  Pleas  be  in  cuftody 
of  the  marjhal,  for  want  of  bail  at  the  fuit  of  A, 
he  may  plead  his  privilege  ;  for  though  he  be  taken 
upon  bill  of  Middlefex,  or  Latitat,  and  in  a  com- 
mon perfon's  cafe,  if  he  were  brought  in  by  fuch 
procefs,  he  is  to  anfwer  to  the  plaintifF's  demand 
againft  him  by  bill,  and  not  to  the  procefs  that 
brought  him  ;  yet  fince  ASius  Legis  Nemini  facit  in^ 
juriam,  fuch  fi6litious  trefpafs  to  bring  the  party  to 
appear,  fhall  never  ouft  the  attorney  of  his  real  pri- 
vilege. Gilb,  Hiji.  213.  Bac.  as  above.  Lord 
Raym.  93.      2  Rol.  Ahr.  275.  pi.  6. 

But  if  he  be  in  the  cuftody  of  the  marfoal,  2it  the 
fuit  of  A.  and  B,  declare  againft  him  in  cujlody  of 
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ihc  marjhal^  he  ihall  not  plead  his  privilege  againft 
B.  becaufe  B.  declares  collaterally,  as  he  is  in  pri- 
fon  at  the  fuit  of  A.  and  as  to  B.  he  is  truly  in  the 
cujlody  of  the  marjhal\  for  being  once  oufted  of  his 
privilege  at  the  fuit  of  A.  ^e  can  no  longer  attend  as 
an  artorney  in  the  other  court,  but  is  fixed  in  the 
King's  Bench  J  and  therefore  cannot,  by  the  fuppofi- 
tion  of  the  neceffity  of  his  attendance,  ouft  the 
plaint  ff  of  his  a£^ion.  2  Rol.  Abr.  275.  -pi,  7. 
L  rd  Raym.  135.  Salk,  i.  />/.  3.  5  Med,  310. 
See  2  BuJflr,  207. 
Privilege  takes  An  officer  fhali  not  have  his  privilege  againft  the 
away  privilege.  J^jng  j  for  as  the  executive  power  is  lodged  in  the 
K'ng,  it  w^ould  be  unreafonablc  that  his  court,  which 
gives  relief  to  private  perfons,  (houJd  proteft  any 
("ubje^  from  being  brought  to  juftice  for  offending 
againfl  the  law?,  which  concern  the  whole  common- 
wealth. Bac.  Abr,  5.  4  Bac.  Abr,  222.  Gilb, 
Hill.  C.  P,  208. 
Po  privilege  in  In  an  adlion  ^i  tam^  for  continuing  (her iff 
^itam  actions,  jgj^^g^  ^j^^^  ^  ^g^^,  the  defendant  pleaded  privilege 
in  C.  P.  The  plaintiff  demurred,  and  it  was  agreed 
by  Showery  that  the  King  is  party  to  this  adtion  ; 
for  if  the  plaintiff  entered  a  Retraxit,  yet  the  King 
may  proceed,  which  vi^as  agreed  by  the  court.  Then^, 
where  an  action  is  fued  by  the  King,  the  defendant 
(hall  not  have  privilege,  for  privilege  is  not  good 
againft  privilege ;  and  of  that  opinion  the  court 
feemed  to  be.  Lord  Raym.  27.  Salk.  30.  3  Salk, 
282.  pi.  7.  Comb.  319.  Fortefc.  Rep.  342.  Skin, 
549.  pi.  10.  3  Lev.  398.  Lutw,  193.  LiL  Abr, 
7.  (H)  Bac.  Abr.  Ibid. 
Attorney  attend-      Qne  Forreji,   an    attorney,    having  attended   the 

?ngprothonoiary,  prothonotarv,  on  taxing  cofts  for  not  proceeding  to 
no:  to  te  arrefted,  ".,...  ^       r  ^  •  1  1 

trial  m  this  caufe,  upon  his  return  home,  was  taken 

in  execution  on  a  Capias  ad  fatisfaciendum^  ilFuing 
out  of  the  court  of  King^s  Bench :  moved  that  he 
might  be  difcharged.  The  court  faid  they  could 
not  difcharge  him  from  the  King's  Bench  procefs ; 
but  on  producing  an  affidavit  of  notice  of  the  mo- 
tion, iffc.  the  court  made  a  rule  for  the  officer  and 
thp  plaintiff  in  that  action  to  Ihew  caufe  why  they 
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arretted  Forrefl^  and  why  the  goods  pledged  with  them 
for  his  enlargement,  fhould  not  be  returned.  On 
{hewing  caufe,  it  appeared  that  Forre/i  had  volunta- 
rily given  the  goods  to  the  plaintiff  in  that  ac- 
tion. The  court  ordered  the  rule  to  be  difcharged. 
PraSf.  Reg.  C.  P.  40.  Banies  138.  Rep.  and  Caf, 
of  Praa.  C.  P.  104. 

Same  order  made  on  an  attorney's  being  taken,  in  Or  attends  the 
execution,  whilft  he  was  attending  the  execution  of  ^'^^.'^"'^'°"  °^. * 

r   •  •  n      r-j     D        v^    n  r»  writ  of  inquiry, 

a  writ  of  mquiry.  rra^i.  Keg.  C.  r.  41.  names 
137.      Rep.  and  Cafes  of  PraSf.  C.  P.  I02. 

George  Harrifon^  an  attorney,  being  in  Serjeants  Or  a  judge  on  i 
Inn^  waiting  to  attend  Mr.  juflice  Fortefcue  on  a  fummons. 
fummons,  was  prevailed  by  an  agent  for  one  of  his 
creditors,  under  pretence  of  bufinefs,  to  go  with 
him  to  a  coffee- houfe  in  Chancery- lane  near  Serjeants 
Inn  ;  where,  after  the  hour  appointed  for  the  at- 
tendance at  the  judge's  chambers  was  expired,  Har^ 
rifon  was  arrefted.  It  appeared  that  Harrifon  had 
left  his  clerk  at  the  judge's  chambers,  with  directions 
to  call  him  when  the  judge  was  there  and  at  leifure. 
The  court  ordered  Harrifon  to  be  difcharged.  Barnes 
278.     Rep.  and  Caf  of  PraSl.  C.  P.  140. 

This  fame  perfon  was  difcharged,  being  taken  in  Or  attending  a 
execution  at  the  Exchequer  coffee  houfe,  while  he  motion. 
was  attending  a  motion.  Rep.  and  Caf.  of  Pra£f. 
C.  P.  64.  An  attorney  attending  his  clients  affairs 
at  JVeJimlnJier  Hall^  being-*  arrefted  on  an  attach- 
ment for  a  contempt,  in  not  paying  money  purfuant 
to  a  rule  of  court,  difcharged.  PraSf.  Reg.  C,  P, 
40.     Rep.  and  Caf  of  PraSi.  C.  P.  60. 

A  Superfedeas  prayed  to  a  Latitat^  whereby  the 
defendant  was  taken ;  and,  becaufe  he  could  not 
put  in  bail  to  the  adlion,  which  was  laid  to  5000/. 
he  fuggefted  he  was  an  attorney  of  this  court,  and 
claimed  his  privilege  to  be  fued  by  bill ;  and  by  the 
court  he  was  difcharged,  and  a  Superfedeas  awarded, 
without  coming  hither  by  Habeas  Corpus  out  of  the 
country.  2  Keb.  338.  pi.  2.  See  Lil.  Ahr.  194. 
(D)  Lutw.  1667.  2  Keb.  435.  pi.  78.  Sqq  Mod. 
go.   pi.  32.     2  kd.  555.  pi.  45. 
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Philazer  K.  S. 


Attorney's 
clerk ;  clerk  of 
clerk  of  crown 
office. 

Prothonotary's 
clerk  5 


Philazer's  clerk  j 
clerk  of  the  pells  j 
clerk  of  Cujoi 
Brevium } 


Gurfitor's  clerk. 


Tenants,  and 
attendants  of 
officers. 


A  philazer  of  the  court  of  Ktng^s  Bench  was  ar- 
reftecl,  and  he  moved  to  be  difcharged  upon  com- 
mon bail,  becaufe  of  his  privilege;  but  it  appearing 
to  the  court,  that  he  was  very  much  indebted,  they 
did  not  think  fit  to  grant  him  his  motion,  but  or- 
dered him  to  put  in  bail  to  the  fherifF,  and  plead  his 
privilege  as  he  could.  Lil.  Ahr,  189.  (A)  See 
2  Sid,  164.  pi.  3.  as  to  his  privilege  in  the  Ex^ 
chequer, 

A  philazer  of  the  King's  Bench^  arretted  by  writ, 
was  difcharged  on  common  bail  j  for  he  ought  to 
be  fued  by  bill,  as  prefent  in  court.     2  Salk.  544. 

pi  4. 

Adjudged  that  an  attorney's  clerk  has  no  privi- 
lege. Comb.  12.  Nor  the  clerk  of  the  clerk  of  the 
crown  office.  2  Show.  Rep.  87.  pi.  284.  Whether 
a  prothonotary's  [a)  clerk.  Stra.  546.  See  Venir, 
298.  Lord  Raym.  399.  Holt  589.  2  Ld.  Raym, 
869.  7  Mod.  97.  Salk.  4.  pi.  9.  3  Salk.  283. 
pi.  8,  10,  II.  Stra.  191,  192.  Barnard.  K.  B, 
141.  4  Bac.  Jbr.  225.  Barnes  280.  Rep.  and 
Caf.  of  PraSf.C.  P.  104,  105.  Fortefc,  Rep.  341, 
342.  Nor  a  philazer's  clerk.  2  Lil.  Jbr,  456. 
(B)  But  the  clerk  of  the  clerk  of  the  pells  (hall 
have  privilege.  Comb.  482.  And  a  clerk  in  the 
office  of  the  Cuftos  Brevium.  Cro.  Car,  il.  pi.  2, 
See  LiL  Jbr,  116.  (A)  3  Lev.  343.  Sid.  74. 
pi.  5.  So  (hall  the  curfitors  clerks  in  Chancery, 
Skin.  521. 

The  court  not  only  privileges  their  own  officers,^ 
but  likewife  the  tenants  and  attendants  of  their  offi- 
cers, that  they  (hall  not  be  impleaded  but  in  the 
court  where  their  mailers  are  attendants;  but  it 
muft  be  fuch  fervants  as  are  neceflary  to  them  in 
their  attendance,  for  they  (hall  not  have  the  privi- 
lege for  any  others.     Gilk  Hiji.  C.  P,  213,  214. 

(a)  If  they  have,  it  is  only  when  they  are  plaintiiFs ; 
for  their  only  privilege  is  to  fue  out  writs  of  attachment, 
^aid  arg.  by  Mr.  jail  ice  Chappie.    Andr.  44. 


Thu$ 
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Thus  the  plaintiff  may  reply,  that  the  defendant 
is  not  a  fervant  of  an  officer  in  the  court ;  but  that 
he  is  husbandman  in  the  country  :  traverfe,  that  he 
is  fervant  to  the  officer  on  his  attendance  to  the 
court.     Gilb.  Hijf,  ibid.      17  Vin.  Mr.  530.  />i.  5. 

If  an  officer  commence  a  fuit  here,   no  privilege  Officers  of  the 
in  any  other  court  fhall  prevail  againft  him ;  becaufe  ■^^'^%«^''* 
his   attendance   here   is   requifite,  and    his   privilege 
here  is  attached  firft  by  his  commencing  his  fuit : 
^nd  herewith  all  the  precedents  agree.    By  the  court,  ^ 

Hard,  305.  />/.  2.     Ibid.  507.      3  Salk.  281.   pi.  2, 
fee   396.     Salk.  194. 

Where  an  officer  or  minifter  of  the  Exchequer  is 
one  of  the  parties  in  a  perfonal  a(5tion,  he  (hall  be 
fued  in  that  court ;  becaufe  his  abfence  might  hin- 
der the  King's  affairs.  2  Inft.  551.  unlefs  in  a  joint 
acEtion.    Vern.  246.     Caf.  239,     Eq.  Caf.  Abr.  349. 

(A)  /^/.  3.       March  Rep.    149.    pi.    219.       A  fervant  Servant  to  an  of- 

to  a  minifter  or  officer  of  court  has   no   piivilege  ^'''''^'^^*'°"''^* 
againft  a  privileged  perfon  elfewhere.     Hardr.  365. 

Auditor  of  the  Exchequer  and  his  fervants,  com-  Auditor  of  the 
miffioners  of  the  treafury,  garter   king;  of  heralds,  ^^^^p-'''}  ^om- 

y       c     ^  »iri  miflioners  of  the 

receiver  general  or  the   revenues,   clerk  or  the  re-  treafury ;  garter 
membrancer,    of  an   attorney  of  iki^  Exchequer.,  are  king  of  arms  j 
intitled  to  the  privilege  of  this  court.     Hard,   j 64  "^f « .^^"^  g^"^''^! 

r  D  I    Qf  the  revenues  * 

pi.    3.       2   Sid.     164.     pi.    3.       Andr.    46.       2   5/6^^.  clerk  of  remem- 
Rep.     299.     pi.    301.       Sav.     131.    pi.    204.       Order  biancer;  and  of 

of  the  houfe  of  Commons,    of   Monday    27th  A^^^^  ^ll°lt?  °^  ^*' 
1699.     Stat.  2&  ^  Ann,  c.  18.  fe^.  i.     Sav.  20. 
pi.  49.     Andr.  45.     Rep.   and   Caf.    of  Pra£f.  C, 

P.  47- 

Any  man  that  has  a   fpecial  privilege  in  another  King's  debtor* 

court,  as  an  officer  of  the  court,  or  as  an  attorney, 
(hall  have  his  privilege  againft  the  King's  debtor ; 
becaufe  the  privilege  of  a  man  as  debtor  is  but  a 
general  privilege.  Hard  365.  pi.  2.  This  privi- 
lege was  only  for  the  benefit  of  the  King,  which  is 
now  difufed,  and  a  ^0  minus  is  no  more  than  a 
common  a£lion  in  this  court.  3  Sal^.  281.  pL  I. 
Hard,  507. 

It 
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Treafurer  of  the       It  hath  been  held,  that  the  treafurer  of  the  navy 
"^^y*  is  inftantly  an  accountant ;  and  that  an  accountant's 

privilege  will  hold-  againft  a  fpecial  privilege  in  an- 
other court,  as  an  officer  of  the  court  or.  otherwife, 
though  it  be-  not  alledged  that  fuch  an  accountant  is 
entered  upon  his  account,  for  that  every  accountant 
may  be  attached  by  the  court  to  make  up  his  ac- 
counts, and  muft  attend  for  that  purpoCe  Jrom  day 
to  day^  ahd  the  King  has  intereft  in  his  attendance. 
Hardr.  316.  pi  8.  3  Mk.  281.  pi  2.  Hardr, 
365.  pi  2.  , 
Accountant.  But   if  an   accountant    has  finifhed    his    account, 

and  reduces  it  to  a  debt,  he  (hall  have  no  privilege 
but  as  a  general  debtor.      Hardr.  T^b^.    pi  2. 
King's  debtor.     -    The  King  by  writ  of  proteftion,  might   prote£t 
his   debtor   from   being   fued  or   attached,  until   his 
debt  was  paid.     Bjt,    by  Stat.  25  Ed.  3.  c.  jg.   the 
other  creditors   may  have  a6lions  againft  the  King's 
debtor,  and  proceed  to  judgment,   but  not  to  exe- 
cution, unlefs   they  will  pay  the  King's  debt,  ^V» 
Co.  Lit.  131.  b.     Cro.  Jam.  477.  pi  10. 
King's  debtor  or       "  No  a<3:ion,  fuit,  procefs,  order,  judgment,  de- 
accountant  no     qx^q^  proceeding  in  law  or  equity,  againft  the  King's 
peerage  or  of  par-  Original  and  immediate  debtor,  for   the  recovery  of 
liament,  except    any  debt  Originally  and   immediately  due   unto  his 
anefled"°^^^"^  majefty,  or  againft  any  accountant,  or  perfon  liable 
to  render  any  account  to  his  majefty,  for  any  part 
of    his    revenues,    or   other    original    or    immediate 
duty,  or  the  execution  of  any  fuch  procefs,  i5^c.  (hall 
be  impeached  or  delayed  by  privilege  of  parliament ; 
yet  fo  that  the  perfon  of  fuch  debtor  or  accountant, 
being  a  peer  of  this  realm,    or  lord  of  parliament, 
{hall  not  be  liable  to  be  arrefted ;  or,  being  a  mem- 
ber of  the  houfe  of  Cojumons^  fhall   not,  during  the 
continuance   of  privilege,  be  arrefted    by   any   fuch 
proceedings."     Stat.  12  ^  13  /^  3.  c.  3.  fe£f.^. 
Action  againft         "  Any  a6tion  or  fuit    may  be  commenced  and 
rft'ftayedT""'  ptofccuted,  in  any  of  his  majefty's  courts  at  IVeJl- 
privilege.  m'mjier^  againft  any  officer  or  perfon  employed   in 

the  revenue,  or  any  other  place  of  public  truft,  for 
any  mifdemeanor  or  breach  of  truft  relating  to  fuch 
place  of  truft,  or  any  penalty  impofed  by  law  to  en- 
force 
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force  the  due  execution  thereof;  and  that  no  fuch 
action,  fuit,  or  proceeding,  although  fuch  officer 
be  a  peer  of  the  realm,  or  lord  of  parliament,  or 
of  the  houfe  of  Commons^  or  otherwife  intitled  to 
privilege  of  parliament,  fhall  be  ftaid  by  privilege." 
Stat.  2  6^  3  Ann,  c.  18.  fe6f,  I.  Order  of  the 
houfe  of  Commons^  of  Monday  27th  Nov,  1699. 

But  nothing  in  this  acfb  (hall  fubject  the  perfon  of 
fuch  officer,  being  a  peer  of  this  realm,  or  lord  of 
parliament,  to  be  arrefted  ;  but  that  all  procefs  Ihall 
iflue  againft  fuch  officer  or  perfon,  being  a  peer  or 
lord  of  parliament,  as  (hall  have  ifTued  againft  him 
out  of  the  time  of  privilege  :  nor  fubjecSt  the  perfon 
of  fuch  officer,  being  of  the  houfe  of  Commons,  to 
be  arrefted  during  the  time  of  privilege:  and  againft 
fuch,  being  of  the  houfe  of  Commons^  fhall  be  ifTued 
fummons  and  diftrefs  infinite,  or  original  bill,  fum- 
mons,  attachment  and  diftrefs  infinite,  which  the 
refpe6live  courts  are  impowered  tc  ifTue,  until  they 
appear.     Same  Stat^  feSf.  2. 

Holt  chief  juftice  was  not  fatlsfied   that  the  privi-  clerks  of  ^x- 
lege  of  the  clerks  of  the  Exchequer  was  due  to  them  chequer. 
of  common  right.     Said  arg.  2  Lord  Raym.  869. 

Corporations  or  bodies  politic,  or  public  com- Corporations  ani 
panies,  whether  fole  or  aggregate,  cannot  be  arreft-  Companies. 
eft,  as  the  King,  bifhop,  parfon,  ^c.  10  Co.  29.  b. 
31.  ^.  As  mayor  and  commonalty,  dean  and 
chapter.  10  Co.  29.  b.  Co.  Lit.  250.  3  /«/?, 
202.  IFcod^s  hiftitute  of  the  Laws  of  England.^  b,  4. 
chap.  4.  />.  596.  of  Edit.  1763.  604  of  the  Folio 
Edit.  1754.  Salmon's  Readings  upon  the  Statute  Laiv 
115.  Bohuns  Injlitutio  Legalis^  Edit.  1732.  p.  ic8. 
Mod.    164.      3  Salk.  46. 

A  Capias  ad  refpondcndum  does  not  lie  againft  de-  No  Capiat  lies 
fendants  who  are  fued  in  a  corporate  capacity,  but  f^^'"^  corporate 
fuch  procefs  is  altogether  null  and  void.     2  Barnes 
328,  329. 

Defendant  coming   to  give  fecurity  of  the  peace,  parties  in  fults. 
(but  if  it  had  been  to  have  fworn  the  peace  the  ar- 
reft   would     have    been    alJovved,)    was    afterwards 
arrefted  in  court,  upon  an  aciion  of  falfe  imprifon- 
ment,  and  had  his  privilege.     Comb.  29. 

The 
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The  defendant  had  a  former  caufe  in  K»  B, 
wherein  he  was  plaintifF,  and  one  Bateman  Umphr^ 
defendant ;  and  in  that  he  was  ferved  with  notice, 
that  the  prefent  plaintiffs,  who  were  two  bailiffs, 
Would  jufiify  as  bail  ;  and  one  of  them  fent  him  a 
letter,  that  if  he  had  iny  thing  to  fay  to  them,  they 
(hould  be  at  the  coffee-houfe^  next  Wejiminjier  Halt 
gate,  the  morning  they  (hould  juftify.  The  defen- 
dant attended  the  motion  accordingly  ;  and  as  foon 
as  they  had  juftified,  and  the  defendant  went  out 
with  them  to  Wejiminjler  Hall  gate,  they  procured 
him  to  be  charged  with  an  a£lion,  at  their  fuit  for 
100/.  Upon  this  matter  the  defendant  moved  now, 
that  the  plaintiffs  might  anfwer  the  matters  of  the 
defendant's  affidavit,  for  arrefling  the  defendant 
when  he  was  attending  the  bufinefs  of  the  court, 
and  the  court  made  a  rule  accordingly.  Barnard, 
K.B.2SI. 

On  motion  to  difcharge  the  above  rule ;  it  was 
allowed  that  the  court  had  gone  fo  far  as  to  releafci 
perfons  from  arrefls,  which  they  have  been  taken 
upon  when  attending  the  bufinefs  of  their  own  fuits ; 
but  it  was  not  known  they  had  done  this  in  any 
cafes  but  where  the  application  was  frefh  before  put- 
ting in  of  ball  ;  whereas,  in  the  prefent  cafe,  the; 
defendant  put  in  bail  direflly,  and  by  that  has  fub- 
mitted  to  the  jurifdi<flion  of  the  court.  The  court 
fald,  in  the  prefent  cafe  the  plaintiff  had  a  plain  de- 
fign  in  taking  advantage  of  the  defendant's  attend- 
ance upon  his  former  fuit,  and  premeditated  fcheme 
in  getting  him  here  by  the  letter  of  one  of  them 
writ  to  him.  Accordingly  they  thought  the  attach- 
ment ought  to  go ;  butj  upon  the  plaintiff's  agree- 
ing to  deliver  up  the  bail-bond,  and  pay  the  coftsj 
the  court  only  ordered,  t^.e  attachment  to  lie  in  the 
mafler's  hands.  Ibid.  262. 
Defendant.  The  defendant  was   arretted,    on   his    returning 

from  an  attendance  in  court  upon  the  juflifying 
his  bail  ;  ferjeant  JVynne  moved,  that  he  might  be 
difcharged  ;  ordered  accordingly.  Pract.  Reg,  C.  P, 
341.     Barnes  17.     Suppl.  to  LiL  12,   pi.  3. 

A 
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A  Capias  ad  refpondendum  indorfec!  for  bail  being 
iflued  againft  the  defendant,  he,  before  the  return  of 
it,  and  before  he  vyas  arretted,  put  in  bail  before  a 
judge,  and  gave  notice  thereof  to  plaintiff's  attor- 
ney ;  but  he  not  regarding  the  notice,  caufed  the 
defendant  to  be  arretted,  who  being  in  cuttody, 
moved  for  a  Superfedeas  ;  which,  upon  a  rule  to 
fhew  caufe,  was  granted,  the  court  being  of  opi- 
nion, the  plaintiff  not  having  excepted  to  the  bail 
within  twenty  days  after  notice,  the  bail  ought  to 
Hand.  Pract.  Reg.  C.  P.  50,  51.  Barnes  82.  See 
Ibid.   85. 

Harrifon^  after  his  attendance  in  court  upon  his 
caufe,  went,  about  three  o'clock,  in  a  coach,  from 
Wejiminjier  to  Chamery  Lane^  with  his  folicitor  and 
others,  to  give  inftru<Slions  for  procedure  in  the 
caufe;  and  there  continued  till  ten  or  eleven  o*clock, 
and  then  was  arretted  by  a  bailiff,  upon  a  Capias  ad 
fatisfacimdum^  upon  a  judgment  in  Scire  facias^ 
upon  a  judgment  againft  him  in  Co?nmon  Pleas :  and 
now  it  was  moved,  that  he  (hould  be  difcharged, 
for  each  party  has  privilege  to  attend  his  caufe. 
Mod.  66.  pi,  13.  7.  Lil.  Abr.  492.  (G)  and,  if 
he  be  arretted  in  going  or  returning,  it  fhall  be  con- 
tempt of  the  court,  upon  which  the  officer  (hall  be 
punifhed,  and  the  party  difcharged ;  but  it  was  not 
allowed:  For  here  it  does  not  appear,  that  there  was 
any  contrivance  by  the  defendants,  or  any  concerned 
in  the  caufe,  to  procure  this  arreft,  in  which  cafe 
the  court  perhaps,  will  extend  its  power  againft  the 
procurors  ;  nor  does  it  appear,  that  the  officer  knew 
he  had  attended  his  caufe  at  Wefuninjier  \  for  his 
warrant  was  dated  before  the  arreft,  and  there  was 
another  Ca.  Sa.  taken  in  Trinity  term  preceding,  re- 
turnable in  London,  where  the  action  was  brought, 
;ind  a  Tejiat.  Cap,  afterwards  in  London  the  firft  re- 
turn of  this  term,  before  the  Ca.  Sa.  upon  which 
he  was  then  taken  ;  and  the  arreft  here  was  not  in 
his  attendance  upon  that  caufe,  but  he  had  conti- 
nued many  hours  in  another  place;  and,  if  the  court 
ihould  difcharge  him,  how  (hall  the  fheriff  be  de- 
fended againft  an  adion  for  the  efcape  ?  Brozynl.  15. 

It 
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Not  protected  on 
a  vexatious  com- 
plaint. 


Notice  of  attend- 
ing to  make  ar- 
reft  a  contempt. 


Defendant  muft 
appear  in  perfon 


Executing  a 
communion. 


It  was  fald,  that  the  court  can  difcharge  if  the  ar- 
reft  was  in  view  of  the  court,  otherwife  not.  i 
Lil.  Ahr.  457.  (E)  r.  Raym.  loi.  Bulfl.  85. 
Whether  parties  attending  their  caufes  at  the  feffions 
are  privileged,  fee  5/i.  269.  pi,  22.  7;  Raym. 
100.  Lev.  159.  Keb.  Rep.  845.  pi.  38.  and  Salk, 
544.  pi.  6.  Where  a  man  went  to  confefs  indict* 
inent  in  the  King^s  Bench,  and  was  arrefted  in  his 
journey.  The  court  would  not  difcharge  him,  for 
he  went  of  his  own  head  ;  and  there  is  a  difference 
where  a  man  attends  upon  the  court  by  procefs, 
and  when  not.     Com.  Rep.  411, 

When  a  perfon  complains  to  the  court  of  K.  B, 
of  a  mifdemeanor,  and  it  is  adjudged  his  complaint 
is  vexatious,  the  court  will  not  allow  the  privilege 
of  prote6ling  him  returning,      ii  Mod.  79.  pi.  13. 

Where  a  man  was  going  from  court,  where  he 
had  been  to  confefs  an  indidiment  for  an  affault,  and 
the  plaintiff  in  an  action  for  the  fame  afTaiflt  gets 
him  arrefted,  the  court  would  not  grant  an  attach- 
ment, becaufe  there  was  no  affidavit  charging  him 
to  have  had  notice  that  he  was  going  there  for  that 
purpofe.     6  Alod.  90. 

One  that  was  coming  into  the  court  of  K.  B. 
to  attend  upon  his  caufe,  was  arrefted  as  he  was 
coming,  and  was  forced  to  put  in  bail  j  but,  upon 
a  motion,  and  making  it  fo  appear  unto  the  court, 
he  and  his  bail  were  both  difcharged  :  and  the  party 
that  arrefted  him  had  been  alfo  puniftied,  had  he  not 
pretended  that  he  knew  not  the  party  came  about 
his  bufmefs  depending  in  the  court ;  for  the  doing  of 
this  was  an  affront  to  the  court,  as  well  as  an  injury 
to  the  party  arrefted.  2  Lil.  Abr.  455.  (D)  457.  (D) 
Goldjb.  33,  34.  pi.  8.     See  Ibid.  64.  pi.  4. 

But  in  this  cafe  defendant  muft  appear  in  perfon, 
'  that  the  court  may  examine  him,  and  that  they 
may  be  fatisfied,  upon  his  oath,  that  he  was  either 
profecuting  or  defending  feme  fult  pending  in  that 
court,  when  he  was  arrefted.  Gilb.  Hiji.  C.  P. 
207. 

The  defendant  coming  to  execute  a  commiflion, 
was  arrefted,  and  bad  a  Corpus  cum  caufd  to  fet  him 

at 
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at  liberty.     Toth.   218.     Fract,  Reg,  Chanc.  289. 
BohurCi  Curf.  Cane.  496.  chap.  18. 

Plaintiff  was  arrefted  when  he  csme  up  to  exa- Coming  to  exa- 
mine witnefles,  and   was  difcharged  by  fuperfedeas  "^'"^  witnefles. 
of  privilege.     Toth.    2i8.     Pract,  Reg.  Chan.   289. 
CMrf.  Cane.  chap.  18.  p.  496. 

If  a  procefs  hath  iffued  againft  an  husband,  and  Wife, 
in  coming  to  defend  it,  the  wife  fliall  have  privilege 
as  well  as  the  husband  5  for  they  are  confidered  as 
one  perfon  in  law>  and  the  wife  cannot  anfwer  with- 
out her  husband.     Dy.  377.  pi.  30. 

If  the  court  gives  either  plaintiff  or  defendant  inquiry  after 
leave  to  inquire  after  evidence  in  any  caufe  depend-  ^^'^^^^^^* 
ing  in  court,  and  he  be  arrefted,  he  fliall  have  pri- 
vilege; but  it  is  ptherwife  if  he  goes  without  the 
permiffion  of  the  court.  For  the  court  will  then 
prefume  it  to  be  only  an  excufe  to  get  free  from  the 
^rreft.  Gilh.  Hijl,  208.  So,  if  one,  on  the  day 
he  has  been  attending  jiis  caufe,  be  arrefted  at  ten 
o'clock  at  night,  by  one  no  way  engaged  in  the 
caufe,  he  (hall  not  have  privilege.  Gilh.  Hift.  C,  A 
207,  208.  4  Bac»  Abr,  222.  See  Com.  Rep,  411. 
p.  170,  171. 

J,  has  a  fuit  againft  B,  in  C,  P,  and  afterwards  when  not  pmi- 
B.  is  arrefted  in  an  inferior  court,  when  he  was  not  ^^^ed. 
coming  to  or  returning  from  the  defence  of  his  fuit, 
he   (hall    aot  have   privilege.      Jenk.    Cent,    172. 
Ca.  40. 

The  courts  not  only  protect  the  perfons  of  their 
attendants,  but  likewiie  all  thofe  things  that  are  ne- 
c^ffary  for  their  journey,  or  the  defence  of  their 
-fuits ;  but  not  merchandizes  or  goods  for  fale  or 
traiEc.     Gilh.  Hi/l.  C.  P.  208. 

One  that  is  fubpaend'd  for  a  witnefs  may  have  Witnefles, 
^  writ  of  privilege,  to  protedl:  him  from  arrefts  in 
going  or  returning.  Ventr.  11.  Mod.  66.  pi.  13. 
2  Lil.  Abr.  492.  (G.)  Gilb.  Biji.  C,  P.  209. 
Law  of  Evidence  28.  pi.  46.  Edit.  1 7 39.  Tri.  per 
Pais,  cl^ap.  15.  p.  330.  Edit,  1739.  For  fin ce  th^y 
are  obliged  to  appear  by  procefs  of  the  court,  they 
will  nat  fuffer  any  oae  to  be  moleiled,  whilft  he  js 
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paying  obedience  to  their  writ.     Gilh.  Hiji,  C.  P, 
209.     New  Jbr,  565.      4  New  Ahr.  222. 

The  plaintiff  being  a  butcher,  brought  an  aftioti 
againft  one  Frahcrne^  for  meat  delivered   into  his  fa- 
mily 5   which  being  carried  down   to  Wmchejler  af- 
fize,  Fraherne  brought  the  new  defendants//^/,  an 
old  woman  who  lived  in   the  houfe,  to  fwear,  that 
the  meat  was  fent  in  upor;  her  credit,  and  that  (he 
was  the  debtor.     The  trial  ended  upon  Friday  about 
four  in  the  afternoon',  and  on  Saturday^  zhout  feven^ 
as  (he  was  going   home  in   a  coach  to  Portfmouth, 
the  plain tiiF  arrefted  her  by  a  Latitat^  for  the  fame 
caufe  of  action  :  and  now  it  was  moved,  upon  the 
protection  of  a  witnefs  in  going  and  returning  from 
the  court,  that  an  attachment   might  iffue  againft 
the  plaintiff  and  bailiff;  and  it  was  proved,  that  the 
Latitat  was  not  delivered  to  the  (her iff  till  the  day 
of  the  arreft.     On   the  other  fide   it  was   infifted, 
though  a  witnefs  (hould   have  free  liberty  of  going 
and  returning,  yet  that  did  not  extend  to  as  long  a 
time  as  (he  thought  proper  to  take  ;  that  Portfmouih 
was  but  twenty  miles  from  Winchejier^  and  the  de- 
fendant might  have  been  at  home  much  fooner;  that 
(he  was  an  old  woman  who  lived  in  a  garret,  who 
was  never  to  be  met  with,  but  was  brought  down 
merely  to  fwear  them  out  of  their  debt. 

But  the  court  faid,  that  the  witnefs  muft  have  a 
reafonable  time  to  return  in,  and  thought  one  day 
the  leaft  that  could  be  allowed  ;  and  that  they  could 
not  try  all  the  niceties  of  delays  that  might  poflibly 
happen  ;  and  whereas  it  was  faid  at  the  bar,  that, 
m  Middhfex^  if  a  witnefs,  returning  from  the  fit- 
ting, loiters  by  the  way  to  drink  a  pot,  his  protec- 
tion is  determined ;  as  to  the  later  reafon,  the  court 
faid,  that  concluded  againft  the  plaintiff  by  (hewing 
a  defign. 

A  rule  was  pronounced  for  an  attachment,  but 

afterwards  the  parties  agreed.     Gilh,  Caf,  308.     2 

Stra.  986.     4  Bac.  Ahr.  226.     Fortefc.  Rep,   164. 

The  court  was  moved   to  difcharge  one  CuHins^ 

^  that  was  arrefted  as  he  was  attending  the  court,  to 

give  teftimony  as  a  witnefs  in  a  caufe,  and  for  an 

attachment 
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attachment  againft  the  parties  that  did  arreft  him, 
Germain  juftice,  abfent,  Roll  C.  J.  Take  a  Superfe- 
deas^  and  let  the  parties  (hew  caufe  why  an  attache 
ment  (hall  not  be  granted  againft  them  that  arrefted 
him.     8iy.  395. 

If  a  witnefs,  coming  to  teftify  in  a  caufe  in  Mid- 
dlefex^  be  arretted  in  London^  by  one  knowing  the 
caufe,  he  hath  no  remedy  but  by  an  Habeas  Corpus^ 
to  examine  and  deliver  him  thereby  j  but  if  there 
be  any  contempt  by  the  officer,  ISc.  an  attachment 
may  afterwards  be  awarded  againft  him ;  for  they 
are  as  well  to  have  privilege  as  the  parties.  Law  of 
Ev'td,  29.   pL  47.     Keb.  Rep,  220.  pi.  28. 

In  the  cafe  betwixt  Oliver^  protedor,  and  5)«- 
dercomb^  the  privilege  of  the  court  was  prayed,  and 
granted,  to  protect  a  witnefs  from  being  arrefted  in 
coming  or  going  from  the  court,  who  was  to  give 
evidence  for  the  protedor  upon  an  indiilment  of 
high  treafon  preferred  againft  Syndercomb,  Which 
note,  2  Lil.  456.  (H.)  492.  (H). 

As  jurors  are  fummoned  by  the  procefs  of  the  Jurors. 
court,  they  are  equally  obliged  to  appear  as  witneffes ; 
and  therefore  are  no  more  to  be  molefted,  while 
they  are  obeying  the  commands  of  the  court,  than 
witnefTes,  parties  to  fuits,  or  other  attendants  on 
the  court.     See  the  two  preceding  heads. 

No  attorney  (hall  prefume,  at  his  peril,  to  make,  Hein. 
or  caufe  to  be  made,  any  precept  or  writ  with  the 
claufe  Ac  etiam,  ^c.  againft  any  heir,  executor,  or 
adminlftrator,  or  in  any  cafe  where,  by  the  cuftom 
of  the  court,  fpecial  bail  is  not  requijed.  By  rule 
of  court  of  Mich,  term,  15.  Char.  2.  rule  2.  K.  B. 
and  of  Mich,  term  1654.  C.  P.  fe^.  12.  Holt  87. 
6  Mod.  242.  12  Mod.  511.  ^alk.  98.  pi.  4.  Styl 
Rep,  367.  Sid.  63.  pi.  34.  Hetl,  72.  3  Bul/i, 
316.  See  and  note  Rep,  and  Caf,  of  Pract,  C, 
P,  8. 

An  heir,  fued  as  fuch,  (hall  no  more  be  held  to 
bail  than  an  executor.  12  Mod.  511,  2  LeiJi, 
?04.     Tho.  Jo,  82.     Keb.  803.  pi.  3. 

An  executor  or  adminlftrator  (hall  not  be  held  Executors  and 
to  fpecial   bail,  becaufe  the  demand  is  not  on  the  a<iJ»"Aiftjator*, 

*IC  a  peifon. 


132 


9ttetf* 


Cha^.  4.' 


When  adminU 
ftrator  may  be 


Wife. 


perfon,  but  m  Rem,  viz.  the  aflets  of  the  dead,  un- 
lefs  there  be  a  Devajlavit  fuggefted  ;  for  in  fuch 
cafe  be  may  be  arrefted.  Lev.  39.  Sa!^,.gS.  pi.  4. 
3  Bul/i.  317.  Executor  not  to  be  held  to  bail  on 
the  furmife  of  a  Devajlavit.  Ventr.  321.  But  fee 
$.  P.  ruled  otberwife  on  motion.  Ventr.  355.  And 
if  an  Habeas  Corpus  be  returned  into  any  of  the 
courts  above,  though  the  fum  be  under  10/.  they 
will  hold  defendant  to  bail,  that  fo  the  plaintifF  may 
not  be  in  a  v/orfe  condition  than  he  was  below,  where 
the  defendant  was  held  to  bail ;  but  in  cafe  of  an 
executor  or  adminiftrator,  or  heir,  no  bail  is  re- 
quired, even  on  an  Habeas  Corpus »  Lev,  268.  Sid, 
418.  pi.  2.  2  Keb.  512.  pi.  4.  Salk.  98.  pi.  4. 
iletl.  72.  Lev.  245.  S.  P,  refolved  contra.  They 
ought  not  to  have  been  held  to  bail  below,  the  debt 
not  being  their  own.  Gilb.  Hijl,  C.  P.  37.  KeK 
Jiep.  89.  pi.  67,  Executors  or  adminiilrators  ftiall 
not  find  fpecial  bail  for  the  debt  of  the  teftator, 
though  the  debt  be  for  a  great  fum  as  30000  /.  or 
more  ;  for  it  is  not  their  debt,  nor  (hall  their  bodies 
be  liable  to  execution  for  it.     2  BrownL  Rep.  293. 

Teh.  S^^ 

An  adminiftrator  who  brings  a  writ  of  error,  on 
(a)  3  yam.  c.  8.  (hall  not  give'hail,  though  he  is  not 
exempted  by  the  ftatute.  4  Mod.  245.  Cro.  Char, 
59.  pi  2'     C^^'  7^^^'  350.  pi  2.     Lit.  Rep.  3. 

But  if  an  adminiftrator  brings  a  writ  of  error  on 
a  judgment  of  his  own  goods ^  upon  a  Devafiavit  al- 
leged ;  by  the  whole  court ;  He  fhall  find  bail,  becaufe, 
being  charged  here  with  his  own  goads^  it  is  not  like 
the  cafe  where  an  adminiftrator  is  charged  with  the 
goods  of  his  tejiator ;  but  here  it  is  as  if  he  w^re 
charged  in  his  own  right.  Lev.  345.  Sid.  368. 
pi.  4.      2  Keb.   371.   pi.  28.      Lev.   39. 

A  motion  in  the  treafury  to  difcharge  the  defen- 
dant's wife,  taken  on  mefne  procefs  without  huf- 
band.  Court :  She  fhall  be  difcharged  on  a  com- 
mon appearance  ;  for  otherwife  it  might  be  in  the 
power  of  an  husband  to  fet  up  (ham  at^ions  againft 


{a)   Perpetuated  by  3  Char.  chap.  4.  fe£i.  4, 


his 
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his  wife,  and  keep  her  in  continual  imprironment ; 
but  in  cafe  both  husband  and  wife  had  been  taken, 
then  both  fhould  be  held  till  bail  be  given  for  both, 
for  otherwife  a  woman  might  marry  a  prifoner,  and 
thereby  might  defraud  her  creditors.  Rep,  &  Caf,  of 
FraSf.  C.P.   117.     Barnes  S9* 

If  a  married  woman  be  arretted,  and  the  marriage 
is  clearly  made  out,  the  court  will  order  a  common 
appearance ;  but  in  this  cafe  defendant  appeared  to 
have  a£!:cd  as  a  fingle  woman  for  twelve  years,  which 
made  the  matter  doubtful.  Barnes  80.  6  Mod,  1 05* 
7  Mod,  10,  63. 

If  a  married  woman  be  arrefted,  let  caufe  of  ac- 
tion be  what  it  will,  flie  (hall  be  difcharged  upon  com- 
mon bail,  Latch  224.  but  if  the  husband  be  arrefted, 
he  (hall  not  be  difcharged  by  giving  bail  for  himfelf, 
without  giving  of  it  for  his  wife  likewife.  6  Mod, 
17.  Lev.  I.  ibid,  116.  Salk,  11^,  Sid,  ^gS.  pL 
1,     Keb.  198.  pLig^. 

Married  woman  fealed  a  bond,  and  being  arrefled 
and  carried  to  prifon,  upon  aifidavit  made  that  fhe 
was  covert,  and  entering  her  appearance,  the  court 
difcharged  her  without  bail.  Freem.  Rep,  210.  pL 
216, 

An  a£tion  of  trover  and  converfion  was  brought 
againft  husband  and  wife,  and  the  wife  arretted,  ^wif^ 
den:  The  wife  muft  be  difcharged  upon  common 
bail :  fo  it  was  done  in  the  lady  Baltinglas^s  cafe, 
[Siyl.  475.  juft  the  contrary.]  And  where  it  is  faid 
in  Crokey  that  the  wife  in  fuch  cafe  (hall  be  dif- 
charged, it  is  to  be  underftood,  that  (he  (hall  be  dif- 
charged on  common  bail.  So  Livefay  faid  the  courfe 
was.     Mod.  8.  pi.  25. 

A£lion  was  brought  againft  hufband  and  wife,  for 
a  battery  done  by  the  wife  ;  the  hufband  was  a  pri- 
foner in  the  King's  Bench  before  the  a^ion  brought, 
and  the  plaintiff  delivered  a  declaration  to  the  turn- 
key of  the  prifon  againft  hufband  and  wife  for  this 
battery  ;  and,  upon  rules  given  to  plead,  judgment 
was  entered  by  fays  nothing  againft  both,  and  thb 
wife  taken  in  execution.  Moved,  that  this  was  ir- 
regular j  for,  upon  delivery  of  the  declaration,  the 

K  3  iiufbaml 
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hu{band  (hould  have  filed  common  bail  for  him  and 
his  wife,  or  fhould  have  made  an  attorney  for  him 
and  his  wife,  who  (hould  have  appeared  for  them. 
And  by  Holt  Chief  Juftice,  the  plaintiff  ought  to 
have  fued  out  procefs  againft  hufband  and  wife,  and 
the  fherilF  (hould  have  returned  not  to  be  found  for 
the  hufband,  and  taken  the  body  for  the  wife ;  and 
then  upon  common  bail  filed  for  her,  there  might  be 
judgment  againft  both.  It  was  objected,  if  there  be 
procefs  againft  hufband  and  wife,  and  not  found  for 
the  hufband,  and  taken  as  to  the  wife,  (he  (hall  be 
difcharged.  To  which  Holt  anfwered,  No ;  (he 
(hall  not  be  difcharged  but  upon  common  bail,  and 
then  new  procefs  (hall  go  againft  the  hufband,  with 
a  fame  day  given  to  the  wife.  And  becaufe  no  bail 
vas  entered  for  the  wife,  the  judgment  was  fet  aflde. 
Afterwards^  in  another  cafe,  Holt  C.  J.  held,  if  an 
acfiion  be  brought  againft  hufband  and  wife,  and  the 
hufband  is  arrefted,  he  (hall  give  a  bail-bond  for  the 
appearance  of  him  and  his  wife,  and  muft  put  in  bail 
for  both ;  but  if  one  bring  an  aftion  againft  the 
hufband  only,  he  cannot  declare  againft  hufband  and 

wife.     Salk.  11^.  pi.  2'     ^^'^^^  335. 

If  a  latitat  goeth  forth  againft  the  hufband  and 
wife,  and  the  hufband  only  is  taken,  the  hufband 
(hall  find  furety  for  himfelf  and  his  wife,  or  other- 
wife  he  (hall  lie  in  prifon  until  he  find  bail,  as  well 
for  his  wife  as  for  himfelf;  and  faid,  that  this  hath 
been  the  ufe  of  the  King^s  Bench  by  the  fpace  of  forty 
years.     Goldfb,  127.  />/.  ig. 

Hufband  and  wife  arrefted  for  a  debt  due  from  the 
wife  while  fingle ;  bail  above  put  in  for  both,  and 
both  rendered  to  the  Fleet  in  diicharge  of  bail.  Mo- 
tion to  difcharge  the  wife,  detained  by  mefne  procefs, 
iiot  in  execution.  If  the  wife  had  been  arrefted  be- 
fore the  hufband,  fhe  muft  have  been  difcharged  on 
common  appearance ;  after  the  hufband  is  arrefted, 
(he  cannot  be  taken  into  cuftody  again.  Cafe  of  li- 
berty. Rule  abfolute  to  difcharge  the  wife  by  fa- 
perfedeas^  on  entering  common  appearance.  .  2  Barnes 
74.  Sid.  395.  //,  2.  2  Keb.  442.  pi.  4.  But  fee 
10  Mod,  l62> 

In 
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In  trover  againft  hufband  and  wife,  and  judgment 
and  execution  againft  both,  the  court  refufed  to  dif- 
charge  her  out  of  cuftody,  unlefs  it  could  be  (hewii 
that  there  was  fraud  and  collulion  between  the  plain- 
tifFand  the  hufband  to  keep  her  there.  2  Stra.  1 167, 
1237.     [Lev,  51.  and  Ventr,  49.  denied  to  be  law.] 

Hufband  and  wife  were  arrefted  for  her  debt  whole 
fole  ;  and  the  court  difcharged  her,  and  faid  the  huf- 
band muft  lie  till  he  puts  in  bail  for  both.  2  Stra, 
1272. 

A  latitat  was  fued  againfl  J.  S.  and  J.  S.  huf- 
band and  wife,  by  T.  D.  The  wife  was  arrefted^ 
but  the  hufband  could  not  be  taken  ;  the  fheriiF  re- 
turned, I  have  taken  the  hody^  for  the  wife,  but  not  to 
be  founds  for  the  hufband  ;  the  wife  herfelf  did  not 
appear  for  the  hufband.  The  queftion  was,  Whac 
(hould  be  done  in  this  cafe  ?  And  it  was  held  by  the 
court,  that  nothing  could  be  done,  unlefs  there  were 
bail  put  in  by  the  hufband  ;  for  t).e  wife  without  the 
hufband  cannot  be  fued,  nor  can  put  in  bail  ;  and 
againfl  the  hufband,  unlefs  he  be  firfl  taken,  and  put 
in  bail,  there  cannot  be  any  declaration.  See  Salk, 
115.  And  therefore,  in  this  cafe,  in  regard  the 
plaintiff  cannot  declare,  the  wife  was  difmifTed.  And 
it  was  faid,  that  he  ought  to  fue  them  by  procefs  of 
outlawry,  and  by  that  means  he  might  have  remedy; 
for  it  were  a  great  mifchief  that  a  married  woman 
fhould  intermeddle,  and  merchandize,  and  procure 
goods  into  her  hands,  and  the  hufband  abfenting  him- 
felf,  or  keeping  in  his  houfe,  there  fhall  be  no  re- 
medy againfl  them  :  and  although  it  was  alledged^ 
that  the  courfe  hath  been  in  an  information  of  recufan* 
Cy  againfl  hufband  and  wife,  that  the  hufband  appearing 
hath  been  compelled  to  find  bail  for  himfelf  and  his 
wife,  it  was  anfwered,  that  it  was  at  the  difcretion 
of  the  court;  and  the  reafon  thereof  may  be  alfo,  be- 
caufe  the  hufband  is  to  put  in  bail  when  (he  appears, 
and  the  lofs  lieth  only  upon  him.  But  this  reafon 
will  not  ferve  where  the  wife  only  is  arrefted.  Cro, 
Jac,  445.  pL  23.  See  Cro.  Eliz.  370.  />/.  9.  Hut, 
86.     Cro,  Char,  58.  pL  2.     Lit,  Rep,  18,     Sid.  2Q, 
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pi    2.      Dy,   271.  b,  pi.  27.     Keb,    189.    pi    171. 

12  Mod,  444,  445.     Z^5«.  138.     Ca.  189.     See 

i:/?'*?/^.  7.     5^/7.  A 

Infants.  Plaintiff  made  affidavit  for  bail,  that  defendants, 

or  one  of  them,  were  indebted  for  hoard,  clothes, 

jewels,  ^c.  provided  for  the  wife ;  defendant,  the 

2   .  h  CA/y\jLh    husband,  an  infant,  moved  for  a  common  appear- 
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ance.  The  court  held,  that  if  an  infant  marries  a 
woman  of  full  age,  ('as  in  this  cafe)  he  is  liable  to 
her  debts ;  but  thought  plaintiff's  affidavit  not 
fufficiently  certain.  Plaintiff  had  leave  to  make  a 
new  affidavit,  and  explain  what  was  due  before  de- 
fendant the  wife  was  of  age,  and  what  after ;  and 
whether  the  debt  or  any  part,  became  due  before 
the  marriage,  or  after,  plaintiff  made  a  new  affidavit 
accordingly,  and  the  fuih  for  which  bail  was  to  be 
given  was  moderated  at  a  judge's  chamber.  2  Barnes 
72.     See  PraSi.  Reg,  C.  P.  224. 

An  infant  may  be  arrefled  for  neceffaries. 

*'  Every  bankrupt  fhall  be  free  from  arrefls  \n 
coming  to  furrender  to  the  commiffioners,  and  from 
actual  furrender  for  forty- two  days,  or  fuch  further 
time  as  (hall  be  allowed  to  finifti  his  examination, 
provided  fuch  bankrupt  was  not  in  cuftody  at  the 
time  of  furrender."     Stat.  5  Geo.  2.  c.  30.  fe^.  5. 

*'  If  any  bankrupt,  who  (hall  have  obtained  his 
certificate,  (hall  be  taken  in  execution,  or  detained 
in  prifon,  on  account  of  any  debts  owing  before  he 
became  bankrupt,  by  reafon  that  judgment  was  ob- 
tained before  fuch  certificate  was  allowed,  it  fliall  be 
lawful  for  any  one  of  the  judges  of  the  court,  where- 
in judgment  has  been  fo  obtained,  on  fuch  bank- 
rupt's producing  his  certificate  allowed,  to  order 
any  (heriff  or  gaoler,  who  (hall  have  fuch  bankrupt 
in  his  cuftody,  to  difcharge  fuch  bankrupt  without 
fee."     Ib'id.  Jea.  13. 

"  All  a£lions  and  proceedings  thereon,  for  caufes 
and  matters  arifing  before  the  time  of  the  bankrupt- 
cy, of  any  fuch  bankrupt  as  abovefaid,  are  dif- 
charged  agalnft  him,  and  his  bail  fo  obtaining  fuch 
certificate  fo  allowed  as  aforefaid."     Ibid,  /e£i,  47. 

"  In 
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"  In  cafe  any  bankrupt  fliall  be  arrefted,  profc- 
cuted,  or  impleaded,  for  any  debt  due  before  fuch 
time  as  he  became  bankrupt,  he  (hall  be  difcharged 
upon  common  bail."     Ibid,  feSf,  7. 

This  extends  not  to  debts  due  to  a  bankrupt  as 
executor,  but  it  is  for  this  particular  reafon,  becaufe 
they  are  appropriated  to  teftator's  debts ;  and  if  they 
were  afligned,  it  would  be  a  wrong,  "z/Zz.  a  Devaf- 
iavit :  and  it  being  objecSled,  that  it  extends  not  to 
debts  due  to  the  bankrupt  jointly  with  another,  it 
was  anfwered  by  lord  Ch.  J.  Farher^  in  delivering 
the  opinion  of  the  court,  that  the  cafe  cited  for 
that  purpofe  from  Lev.  17.  is  not  determined.  Will, 
Rep.  254.      10  Mod.  161,  245.     Gilb.  Caf.  323. 

Defendant  having  produced  his  certificate  as  a 
bankrupt,  allowed  and  corfirmed,  moved  for  a  com- 
mon appearance  in  this  adlion,  which  was  debt  on 
bond  for  payment  of  money  by  inftalments,  fome 
of  which  were  not  payable  till  after  the  bankruptcy; 
and  the  queftion  was,  whether  this  be  a  debt  dif- 
charged by  the  certificate,  or  not  ?  after  the  firft  de- 
fault of  payment,  the  bond  is  forfeited,  and  the  pe- 
nalty is  the  debt  in  law.  The  court  will  not  enter 
nicely  into  the  matter  on  bail  or  no  bail.  Ruk 
for  common  appearance.     2  Barnes  82. 

An  a<5lion  was  brought,  in  1748,  by  Chetham^ 
the  original  plaintiff,  againft  Sibreli,  the  original  de- 
fendant ;  foon  after  which  Sibrell  became  a  bank- 
rupt, and  obtained  his  certificate  allowed  and  con- 
firmed :  notwithftanding  which  the  bail-bond  was 
lately  put  in  fuit,  in  the  (heriff's  name,  againfl 
Spincks  the  prefent  defendant,  one  of  the  bail ;  and, 
on  his  application,  a  rule  was  made  to  (hew  caufe, 
and  afterwards  abfolute  to  flay  the  proceedings.  2 
Barnes  89. 

A  man  rents  a  houfe  for  years,  by  leafe,  at  C, 
and  becomes  a  bankrupt,  and  Surrenders  all  his  goods 
and  effects  to  the  commiflioners,  according  to  the 
5  Ann.  c.  22.  and,  with  the  reft,  this  leafe ;  and 
his  certificate  was  allowed ;  but  being  taken  into 
cuftody  for  non-payment  of  the  rent  fmce,  he 
moved  hy  counfel  to  be  difcharged;  but  the  court 

would 
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would  not  grant  ity  and  forced  him  to  put  in  bail ; 
for  they  faid,  the  a6^  of  parliament  did  not  make 
void  the  contra6^  between  him  and  his  landlord.  7 
Vin,  Ahr.  129.  pi.  2. 

A  note  was  given  upon   a  day,  promifing  pay- 
ment a  year  after;  the  perfon  who  gave  the  note 
became  a  bankrupt  after  the  note  given,  and  before 
^  the  day  of  payment;  and  the  queftion  was,  whether 

the  bankrupt  being  difcharged  by  Stat.  5  Ann,  c,  22. 
and  5  Geo.  c.  30.  this  note  was  difcharged ;  and, 
by  three  barons  againft  Price^  it  is  not.  Bunb, 
120. 

Defendant  and  his  partner  in  trade  had  a  joint 
commiflion  of  bankruptcy  taken  out  againft  them, 
under  which  they  obtained  a  certificate.  The  plain- 
tiff was  a  feparate  creditor,  and  had  obtained  a  judg- 
ment before  the  commiflion  or  aft  of  bankruptcy  ; 
and  having  now  the  body  of  the  defendant  in  exe- 
cution, the  court  was  moved  to  difcharge  him,  upon 
the  authority  of  Howard  againft  Poole^  1  Stra.  995. 
1  Vol.  Gen.  Syjl.  Bankrupts  251.  Law  for  and 
again/i  Bankrupts^  printed  in  1743,  p.  289.  Dav, 
Law  of  Bankrupts  431,  Where  it  was  held,  that  a 
feparate  creditor  might  come  in  under  a  joint  com- 
mifHon ;  and  alfo  on  Eq.  Caf.  Ahr.  55.  2  Vern, 
707.  2  Will.  Rep.  500.  And  the  court  difcharged 
him  accordingly.  1  Sir.  1 157.  '^  Will.  Rep,  24. 
Barnard.  K.  B.  469.     Fitz  Gib.  281. 

If  there  be  two  partners,  and  one  of  them  be- 
comes bankrupt,  and,  on  a  feparate  commiflion  fued 
out  againft  him,  his  certificate  is  allowed,  this  does 
not  only  difcharge  the  bankrupt  of  what  he  owed 
feparately,  but  alfo  of  what  he  owed  jointly,  and 
on  the  partnerfhip  account,  becaufe  by  the  a6l  of 
parliament,  the  bankrupt,  upon  making  a  full  dif* 
covery,  and  obtaining  his  certificate,  is  to  be  dif- 
charged of  all  debts.  Now,  as  the  debts  he  owes 
jointly  with  another  are  equally  his  debts  as  what  he 
owes  on  his  feparate  account,  confequently  he  is  to 
be  difcharged  of  both  his  joint  and  feparate  debts. 
And  fo  it  has  been  determined  by  the  judaes  of 
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K,  B.  by  the  lord  chancellor  Parker,     3  Will  Rep. 
24.  in  a  note. 

Bankrupt  taken  upon  an  attachment  for  not  per- 
forming an  award  ;  after  which  he  became  a  bank- 
rupt, and  obtained  his  certificate,  and  now  moved 
to  be  difcharged ;  but  was  oppofed,  becaufe  (it  was 
faid)  bankruptcy  does  not  purge  a  contempt.  By  the 
courts  This  was  a  demand  for  which  debt  would  lie; 
and  the  aft  fays,  he  fliall  not  be  arrefted,  profecuted, 
or  impleaded,  for  any  debt  due  before  the  bankrupt- 
cy. It  would  therefore  be  hard  to  keep  him  in  cuf- 
tody  when  the  duty  is  difcharged  ;  and  therefore,  in 
this  cafe,  he  muft  be  difcharged.  1  Stra.  1152. 
By  the  difcharge  of  a  bankrupt  husband,  his  wife 
will  be  for  ever  difcharged.  10  Mod,  246,  247. 
mil  Rep.  257.     Gilb.  Caf,  327. 

Defendant,  a  bankrupt,  was  rendered  in  difcharge 
of  his  bail  after  judgment,  and  now  moved  to  be 
difcharged  purfuant  to  the  bankrupt  aft.  Plaintiff 
objefted,  that  the  words  of  the  aft  extend  only  to 
perfons  charged  in  execution,  or  by  virtue  of  judg- 
ments; the  judgment  appeared  to  be  for  a  debt  due 
before  the  bankruptcy,  and  was  entered  in  Hilary 
term  laft ;  the  render  was  in  the  beginning  of  Aprils 
and  the  bankrupt's  certificate  was  confirmed  the 
18th  of  Jpril  It  was  argued  for  defendant,  that 
the  words  of  the  aft  extended  to  bankrupts  detained 
in  cuftody  for  debts  due  before  they  became  bank- 
rupts, which  debts  are  difcharged  by  the  aft  ;  let 
them  be  detained  how  they  will,  in  execution  or 
otherwife,  they  are  to  be  difcharged.  Court,  after 
taking  time  to  confider,  ordered  defendant  to  be  dif- 
charged.    Barnes  261. 

Defendant,  in  January  1728,  drew  bills  on  Spaitiy 
which  in  March  were  returned  protefted  for  non- 
acceptance  ;  between  the  drawing  and  return  he  be- 
came a  bankrupt ;  and  being  fued  in  execution  as 
the  drawer,  he  moved,  on  the  aft  5  Geo.  2.  c.  30. 
to  be  difcharged,  it  being  a  debt  contradted  before 
his  bankruptcy. 

On  the  other  fide  it  was  infifted,  that  this  caufe 
of  aftion  arofe  upon  the  non-acceptarjce  and  proteft, 

which 
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which  are  both  nece/Tary  to  be  averred  in  order  to 
maintain  the  a(^ion,  and  the  charges  thereof  are  to 
be  recovered. 

But  by  the  court :  The  principal  is  the  drawing  the 
bills,  and  therefore  he  muft  be  difcharged.  Yet 
^ry.     2  Stra.  949.     2  Barnard,  K.  B,  251,  255. 

The  defendant  gave  a  bond  of  indemnity,  and  be- 
fore any  breach  became  a  bankrupt ;  and  being  now 
fued  moved  to  be  difcharged  on  common  bail ;  but 
the  court  compared  it  to  the  cafe  of  *  Tui/y  and 
Sparges,  and  ordered  he  (hould  give  fpecial  bail,  z 
Stra.  1 1 60. 

Defendant,  the  19th  of  May  1734,  was  bail  oft 
a  writ  of  error.  On  the  25th  of  OSfober  1734, 
he  committed  an  aft  of  bankruptcy,  and  after  a 
commiffion  obtained  his  certificate.  On  the  12th 
of  Nov,  1735,  the  judgment  was  affirmed,  and  in 
debate  upon  the  recognizance  he  pleaded  his  dif- 
charge,  and  that  the  caufe  of  a£lion  arofe  before  his 
bankruptcy  :  and  the  Ch.  J.  on  the  trial  held,  that 
?  j7^c«A-fr*  the  defendant  was  not  difcharged  according  to  the 

lOhb  ^^^^  ^^  *  Tully  and  Sparhs;  for  this  was  but  a  con- 

tingent debt,  for  which  the  plaintiff  could  not  come 
in  under  the  commiffion,  the  ftatute  7  Geo,  c,  31, 
only  letting  in  thofe  where  the  payment  was  certain, 
though  future.  There  was  a  verdift  for  the  plains 
lifF.     2  Stra.  1043. 

On  a  motion  to  difcharge  the  defendant  out  of 
execution,  as  being  a  bankrupt  on  the  ftatute  5  Geo. 
2.  c,  30.  it  appeared,  that  the  debt  was  contradled 
before  the  bankruptcy,  and  fued  for  and  recovered 
pending  the  commiffion,  and  before  any  certificate 
obtained  :  and  the  judgment  was  afterwards  affirmed 
on  error,  and  cofts  given  on  fuch  affirmance. 

And  the  court  difcharged  him  as  to  all ;  for  not 
having  his  certificate,  he  could  not  plead  to  the  ac- 
tion, and  thefe  cofls  were  attendant  upon  the  ori- 
ginal judgment,  and  cannot  be  confidcred  as  for  de- 

*  2  Ld.  Ray?n.  15^6,  1570.  1  ^tra.  867,  868.  Bar- 
fiard.  K.  B.  59,  67,  79,  81,  1 10,  325,  335,  343.  Da'v, 
La-w  of  Bankrupts  248.     See  Andr.  ^86. 
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lay  of  execution,  when  it  appears  there  ought  to 
have  been  no  execution  though  no  writ  of  error  had 
been  brought.     2  Stra,  1 196. 

Rule  made  abfolute  (on  affidavits  of  fervice,  Ho 
caufe  being  (hewn  to  the  contrary)  for  leave  to  enter 
a  difcharge  on  the  recognizance  of  bail,  defendant 
pending  the  a^ion  having  become  a  bankrupt,  had 
obtained  his  certificate  allowed  and  confirmed.  2 
Barnes  87. 

Rule  made  abfolute  to  difcharge  defendant,  a  bank- 
rupt, taken  in  execution  for  a  debt  accrued  before 
the  bankruptcy :  defendant  could  not  plead  his  dif- 
charge in  the  firft  inftance,  becaufe  he  did  not  ob- 
tain his  certificate  until  after  he  was  obliged  to  plead. 
But  it  was  infifted  by  plaintiff's  counfel,  that  he 
might  have  pleaded  after  the  lajl  continuance,  Thefe 
cafes  muft  be  confidered  equitably.     Ibid,  264. 

A  bankrupt  fo  found,  was  fued  for  a  debt  on 
bond,  before  his  certificate  allowed,  but  he  had  fur- 
rendered  his  efrefls,  and  fubmitted  to  be  examined, 
and  his  certificate  not  being  allowed,  he  pleaded  not 
his  deed^  and  judgment  was  given  againfl  him.  He 
had  afterwards  a  certificate  allowed  and  confirmed. 
The  obligee,  three  or  four  years  afterwards,  brought 
a  ^cWe  facias  upon  the  judgment ;  and  the  de- 
fendant pleaded  the  ^tat,  5  Ann.  chap.  22.  and 
that  the  caufe  of  aclion  accrued  before  his  bank- 
ruptcy: and,  upon  iflue  joined,  it  was  found  againft 
the  bankrupt,  he  (as  was  alledged)  not  being  able  to 
get  the  commiflion,  or  a  copy  thereof,  to  produce 
at  th€  trial,  and  the  plaintiff  after  had  judgment. 
The  plaintiff  got  an  injunction  ;  but  the  mafler  of 
the  rolls,  upon  hearing,  difmifl'ed  it,  as  a  matter 
wholly  at  law  ;  but,  upon  appeal,  L.  C.  Macclef 
field  reverfed  the  decree,  but  feemed  to  admit,  that, 
were  the  cafe  only  matter  of  mifpieading,  equity 
fhould  not  relieve;  but,  upon  the  feveral  circum- 
ftances  of  the  cafe,  a  perpetual  injunction  was  grant- 
ed.    2  Will.  Rep.  70. 

Gore  brought  an  aClion  for  rent  againft  Bagjhall^ 

a  bankrupt,  and  obtained  judgment  before  his  cer- 

ti-ficate  was  allowed   by  Lord  Chancellor  j  and  the 

Z  certificate 
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certificate  not  being  allowed  till  after  the  rules  of 
plead ino;  were  out,  the  bankrupt  had  no  opportunity 
to  plead  his  certificate,  and  take  the  benefit  of  the 
zBl  5  Jnn.  But  in  the  Scire  facias  agaihft  the  bail, 
the  certificate  was  pleaded,  and  the  plea  over-ruled  ; 
fo  that  the  bankrupt  has  no  relief  but  in  equity,  or 
by  Audita  querela^  which  is  an  equitable  remedy  at 
jaw.  A  motion  was  made  by  Sir  Jofeph  Jekyl  for 
an  injun£tion ;  but  Cowper  C.  denied  the  motion, 
(though  Sir  Jofeph  Jekyl  faid,  there  were  feveral 
precedents  of  injundlions  of  this  fort,  but  had  none 
jeady  to  produce)  becaufe  this  v/as.  a  merciful  law 
made  in  favour  of  the  bankrupt,  and  prejudice  of 
the  creditors,  and  therefore  not  to  be  extended  in 
equity  farther  than  at  law.  7  Vin,  Abr,  131, 
fl  5. 
Infolvent  The  defendant  gave  his  note  for  36  /.   He  was 

debtors.  afterwards  difcharged  on   the  Infolvent  debtors  a6l; 

afterwards  meeting  the  plaintiff,  he  promifed  to  pay 
the  debt  at  two  guineas  a  month,  and  paid  twelve 
guineas  accordingly.  And  being  now  fued  for  the 
reft,  the  court  difcharged  him  on  common  bail,  fay- 
ing it  was  no  new  confideration,  but  the  old  debt. 
2  Stra.  1218,  1233. 

Defendant  having  borrowed  500  /.  of  plaintifF, 
gave  her  a  mortgage  for  fecurity,  which  mortgage 
was  accidentally  burnt.  Defendant  had  paid  lOO/. 
in  part;  and,  in  April  1738,  was  prevailed  upon 
to  give  plaintiff  a  new  bond  for  the  remaining  prin- 
cipal and  intereft  ;  whereon  an  indorfement  was 
made,  figned  by  plaintiff,  acknowledging  the  new 
bond  to  be  for  the  old  debt.  Defendant,  after 
having  obtained  his  difcharge  from  the  feffions  as  a 
fugitive  for  debt,  was  arretted  on  this  new  bond, 
and  applied  for  a  common  appearance,  and  had  a 
rule  to  fhew  caufe,  which  was  made  abfolute.  The 
jurifdi£lion  at  the  feffions  is  final,  no  appeal  lies 
from  it.  6  Mod,  301.  2  Ld.  Raym.  1089.  By 
the  court :  This  debt  appears  to  be  contracted,  in- 
curred, and  occafioned  before  the  day  for  that  pur- 
^  pofe  mentioned  in  the  ftatute,   which  ftatute  e:^- 

tends 
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tends  to  500  /.  debt,  befides  the  intercft  and  cofts. 
Barnes  82. 

N.  B.  The  laft  infolvent  debtors  a6f,  viz.  1  Geo, 
3.  c.  17.  fe^.  4.  extends  to  1000/. 

Holt  delivered  the  opinion  of  the  court,  and  alfo 
of  the  judges  of  the  Common  PleaSy  whom  he  faid 
he  had  confulted  in  the  following  cafe,  which  was 
this :  y,  S,  is  in  gaol  for  20  /.  and  no  more,  and  is 
difcharged  by  the  new  a£t  of  parliament,  viz,  2  ^ 
3  Ann,  c,  16.  Then,  after  fuch  difcharge,  he  is  ar- 
retted for  a  debt  of  above  100/.  due  before  the  dif- 
charge ;  and  the  queftion  was,  if  he  (hould  be  dif* 
charged  again  without  fpecial  bail?  He  faid  it  feemed 
doubtful,  becaufe  of  the  words  in  the  flatute,  viz* 
for  any  debt  -whatiocver. 

But  then  the  provlfo  is  to  be  confidered,  which  is, 
provided  that  no  man  /hall  be  difcharged  by  virtue  of 
this  a£i^  if  he  ftand  charged,  and  be  indebted  above 
J 00 1,  now  it  is  objected,  that  this  (hall  be  applied 
to  the  firft  difcharge  only  :  but  he  faid,  it  ought  to 
be  applied  to  the  fecond  difcharge  as  well  as  to  the 
firft ;  for  he  that  is  a  fecond  time  difcharged,  is  as 
much  difcharged  by  virtue  of  this  a£t,  as  he  that  is 
difcharged  the  firft  time.  Befides  it  was  the  intent 
of  the  a£i,  that  no  man  fhould  be  difcharged  that 
owed  above  100/.  nor  can  the  difcharge  of  the  other 
debts  be  a  difcharge  in  this,  wherewith  he  was 
never  charged.  11  Mod,  36.  pi.  y*  6  Mod,  310. 
2  Ld.  Raym.  1088. 

One  who  had  been  difcharged  upon  the  a£l:  of 
poor  prifoners,  gave  bail  to  an  aftion  of  debt  upon 
bond  with  which  he  was  charged  in  prifon,  and 
confeffed  the  action  ;  and  that  execution  might  go 
againft  his  goods,  ^c.  plaintiff  takes  execution  on 
goods,  and  likewife  fues  the  bail,  who  furrender 
their  principal  in  difcharge;  and  this  appearing  upon 
motion,  the  court  faid,  that  bail  were  a61:u ally  difcharg- 
ed by  the  pleading  and  judgment,  and  ordered  him  to 
bring  the  record  of  the  judgment  into  court,  where- 
upon he  was  taken  in  execution,  and  that  they 
thereupon  would  difcharge  him,     6  Mod,  22, 

The 
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The  producing  a  duplicate  of  defendant's  ^if- 
charge  as  a  fugitive,  held  fufficient  5  and  affidavits 
on  plaintifF*s  part,  to  ihew  that  defendant  was  not 
abroad  beyond  the  feas  ift  January  1747,  refufed 
to  be  read.  This  Qiould  have  been  obje^ed  at  the 
felTions:  it  may  be  pleaded,  but  cannot  be  entered 
into  on  the  queftion  of  bail,  or  no  bail?  Rule  made 
in  the  treafury  for  a  common  appearance.  2 
Barnes  81. 

Defendant  produced  a  duplicate  of  his  difcharge^ 
as  an  infolvent  debtor,  and  after  having  put  in  bail 
before  a  judge,  moved  in  the  treafury  to  be  dif- 
charged  on  entering  a  common  appearance ;  which, 
upon  hearing  the  attornies  on  both  fides,  was  grant- 
ed, and  the  bail-piece  ordered  to  be  vacated ;  de- 
fendant being  confidered  as  in  cuilody  of  his  bail, 
and  his  perfon  being  by  the  ilatute  to  be  difcharged. 
'2  Barnes  85. 

Motion  by  defendant  for  a  common  appearance, 
on  producing  a  duplicate  of  his  difcharge  at  the  fef- 
-lions  of  the  peace,  under  ^tat.  21  Geo.  2.  c,  31.  as 
a  fugitive  for  debt.  Plaintiff  obje<5ted,  that  defen- 
dant was  an  hrtjhman^  and,  inftead  of  flying  from 
his  native  country,  fled  to  Ireland^  as  mentioned  in 
'i^')Q  duplicate;  and  that  Ireland  is  not  within  tlie 
words  of  the  ftatute,  (foreign  parts).  Tlie  court 
did  not  think  it  neceflary  to  give  an  opinion, 
whether  the  defendant  was  within  ftatute,  or 
not;  or  whether,  on  the  face  of  the  duplicate, 
the  feflions  had  exceeded  their  jurifdic^ion.  The 
quarter- feiTions  are  to  determine  as  to  immediate 
liberty;  afterwards  the  court,  or  a  judge,  are  to 
difcharp;e  a  defendant,  on  producing  his  duplicate. 
Plaintiff  may  put  the  point  on  trial,  but  the  d,ditu- 
dant  mufl:  not  remain  in  cuftody  till  the  determina- 
tion. Rule  abfolute  for  a  common  appearance.  2 
.  Barnes  88. 

An  aciicn  of  debt  upon  a  bond  of  200  /.  De- 
fendant, without  craving  Oyer  of  the  bond  or  con- 
dition, pleads  that  he  was  difchargcd  by  the  zQl  of 
poor  prifoners,  2  l^  'T^Ann.  c.  16.  The  chief  juftice 
took  exception,  that  the  condition  of  the  bond  not 
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appearing,  the  whole  200/.  muft  be  taken  (0  b6  a 
debt,  and  confequently  the  defendant  not  within  the 
aft  of  parliament,  (though  in  truth  the  bond  was 
only  for  payment  of  100/.)  And  for  thi^  reafon 
judgment  was  given  for  the  plaintifF  by  the  whole 
court.  For  they  could  not  take  notice,  but  that 
the  whole  200  /.  was  a  juft  debt  to  the  plaintifF. 

The  chief  juftice  faid,  that  there  were  three  forts 
of  dlfcharges  by  this  aft.  Firft,  the  original  dif- 
charge  by  the  juftices  of  the  peace  at  feflions  out  of 
aftual  cuftody.  Secondly,  if  a  perfon  To  difcharged 
was  arrefled  again,  there  was  a  fecond  difcharge  uport 
common  bail.  And  a  third,  whereby  the  body  of 
the  debtor  was  exempted  from  being  liable  to  be 
taken  in  execution.  But  that  the  provifo  extended 
to  all  thefe,  that  no  perfon  fhould  have  any  benefit 
of  any  of  them,  that  was  indebted  above  the  fum  of 
100/.  principal  money  and  damages. 

Powell  juftice  faid,  that  if  the  money  In  the  con- 
dition was  not  paid  at  the  day,  the  intereft  was  da- 
mages,     2  Ld.  Raym.  1196. 

[Nothing  on  this  fubjeSi  is  to  he  met  with  either  in 
Bacon's  or  Viner's  Abridgment.^ 

"  No  volunteer  foldier  in  Great  Britain  or  Ire-  Soldiers* 
landy  or  Jerfey^  Guernfey^  Alderney^  or  Sark^  or  the 
iflands  thereto  belonging,  or  in  any  of  the  planta- 
tions during  the  continuance  of  this  aft,  (which  is 
the  mutiny  aft,  and  one  of  them  is  pafled  annuall/, 
and  has  been  ever  fince  the  year  17 13.)  fhall  be 
liable  to  be  taken  by  any  procefs  or  execution  what- 
foever,  (other  than  for  fome  criminal  matter;)  un* 
lefs  fuch  procefs,  l5lc.  be  for  a  real  debt,  or  other 
juft  caufe  of  aftion  ;  and  uniefs,  before  takirg  out 
fuch  procefs,  (not  being  for  a  criminal  matter)  plain- 
tiff, or  fome  other  perfon  (fo  in  the  aft)  on  his  be- 
half, make  an  affidavit;  that  to  his  knowledge,  the 
fum  juftly  due,  or  the  debt  or  damages  and  coftsj 
for  which  the  execution  is  iflued,  amounts  to  10 /. 
over  and  above  all  cofts  of  fuit  in  the  fame  aftion, 
or  in  any  other  aftion  on  which  the  fame  fhall 
be  grounded  ;  a  memorandum  of  which  oath  is  to 
be  marked  on  the  back  of  the  writ."     Stat.  2  Geo, 
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3.  c,  I  r.  fe^,  65.  nor  volunteer  marine.     2  G^^. 
3.  f.  I  a.  /^^.  37. 

Judgment  upon  a  writ  of  inquiry  in  the  Palace 
Courts  for  11/.    1 1  J.   £fd.  viz,    3/.  17  J.   4^.  da- 
mages, and  7/.   1 4  J.   cofts ;    the  defendant  moved 
the  judge  of  that  court,  that  no  execution  might 
iffue  againft  his   perfon,  he  being  a   foldier   in   his 
majefty's  fervice  ;  vs^hich  was  ordered   accordingly, 
with  dire6lions  to  the  defendant  to  apply  for  cofts  in 
cafe   his  perfon  fhould   be  taken  in  execution  ;  the 
plaintift'  brought  an  a6tion  of  debt  upon  that  judg- 
ment in  this  court,  and  held  the  defendant  to  bail, 
who  moved  that  the  bail-bond  might  be  delivered 
up  on  entering  an  appearance,  and  obtained   a  rule 
to   fhew  caufe,  and   for  cofts.     On  (hewing  caufe 
the  court  was  of  opinion,  that  though  the  former 
a£ts  of  parliament  have  been  proved  defective  in  pre- 
venting foldiers  being  taken  out  of  his  majefty's  fer- 
vice, yet  the  laft  ftatute  of  14  Geo.  2.  c.  9.  feSf.  53. 
is  fufficient,  the  original  debt  being  under  10/.  and 
the  plaintiff  having  proceeded  to  hold  the  defendant 
to  bail,  after  he  knew  the  opinion  of  the  judges  of 
the  Palace  Courts  the  rule  was  made  abfolute.    PraSf, 
Reg.  C.  P.  bl.     Barnes  312. 

Barnes  fays  it  was  13  Geo.  2.  but  that  muft  be  a 
miftake,  for  the  words  in  the  mutiny  a<51;  for  that 
year  are  the  very  fame  as  have  been  in  it  for  feveral 
years  before  ;  it  was  14  Geo.  2.  c.  9.  as  we  have 
prefumed  to  alter  it  above  :  it  feems  fomewhat  ex- 
traordinary, that  the  judges  fliould  take  notice  of  an 
^.St  pafFed  13  Geo:  2.  (according  to  Barnes)  in  a  de- 
termination given,  in  I'rinity  term,  ri  tff  12  Geo.  2. 
(in  which  term  the  above  note  appears  to  be  taken), 
efpecially  when  the  a£l,  which  occafioned  the  alte- 
ration in  their  lordftiips  opinions,  did  not  really  pafs 
till  14  Geo.  2.  The  conftru£lion  however  once  was, 
upon  the  mutiny  a6l,  that  if  more  than  10/.  had 
been  recovered  by  a  judgment  for  damages  and  cofts, 
in  an  a6iion  for  a  debt  under  10/.  and  an  adlion 
of  debt  was  brought  upon  this  judgment,  a  foldier 
(hould  not  be  difcharged  upon  common  bail;  the 
court  being  of  opinion,  that  as  the  debt,  which  they 
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were  to  confider,  was  the  Aim  recovered  by  the 
judgment,  defendant  ought  to  be  held  to  fpecial 
bail.  Pra^.  Reg.  C.  P.  59.  Ibid.  60.  Barnes  3ir. 
Rep.  and  Caf.  of  Pract.  C  P.  89.  Barnes  312.  But 
the  Jaw  is  now  otherwife;  for  in  the  laft  mutiny  2&y 
2  Geo.  3.  c.  II.  feet,  65.  and  in  all  the  mutiny 
adls  for  fome  years  pafi:,  it  has  been  provided, 
*'  that  the  original  fum  for  which  procefs  (hall  ifi'ue, 
or  original  debt  for  which  execution  fhall  be  \{^^ed 
out,  (hall  amount  to  10  /.  over  and  above  all  cojis  of 
fult  in  the  fame  action,  or  in  any  other  action  on  which 
the  fame  Jhall  be  grounded.'* 

The  firft  mutiny  a£l,  in  which  the  above  words 
printed  in  Italics  appeared,  was    14  Geo.  2.  c.  9. 

This  exemption  from  being  arrefted,  (except  for 
criminal  matter,  or  a  debt  of  10/.)  extended  for- 
merly only  to  volunteers.  But  by  "^o  Geo.  2.  c.  8* 
feet.  20.  it  is  enadted,  "  That  the  commilfioners, 
prefent  at  a  meeting  for  lifting  foldiers,  as  in  this  a(^ 
is  before  dire6led,  {hall  caufe  the  2d  and  fixth  fec- 
tions  of  the  articles  of  war,  againft  mutiny  and  de- 
fertion,  to  be  read  to  the  men  imprefTed  by  virtue 
of  this  a(^,  and  from  and  after  the  reading  rhe  faid 
articles  of  war,  every  man  fo  imprefled  fliall  be 
deemed  a  lifted  foldier  to  all  intents  and  purpofes, 
and  fhall  not  be  liable  to  be  taken  out  of  his  ma- 
jefty's  fervice  by  any  procefs,  (other  than  for  fome 
criminal  matter)."  As  the  words  of  this  a<5l  go  no 
further,  fuch  foldier  may  be  arrefted  on  an  exe- 
cution, 

A  Latitat  ifllied  out  of  the  King's  Bench  to  the 
{herifF,  to  arreft  a  man  ;^and  the  fherifF  returned, 
that  the  man  was  lifted  according  to  the  a6t  4  Afin, 
c.  10.   therefore  I  cannot  take  him. 

The  above  a£t  was  for  the  better  recruiting  his 
majefty's  army  and  marines,  which  has  been  long 
iince  expired. 

Motion  againft  the  (herifF,  for  as  pretended,  he 
ought  to  have  arrefted  the  man  ;  becaufe  by  the 
a£t  the  plaintiff  had  liberty  to  go  on  to  judgment 
and  execution  againft  any  thing  but  the  defendant's 
body,  and  then  the  court  (hould  difcharge  him  on 
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common  bail,  if  he  appeared  to  them  to  be  lifted  re- 
gularly ;  but  the  (heriflF  (hould  not  take  upon  him 
to  determine  whether  he  was  regularly  lifted.  But 
the  court,  upon  confideration,  held  it  to  be  a  good 
return  ;  and  that  this  a£l  worked  by  way  of  Super- 
fedeas  to  any  procefs  to  be  iflued  again  ft  perfons 
lifted ;  and  that  if  the  (heriff"  ftiould  arreft  fuch  a 
perfon,  he  would  be  liable  to  an  a^ion  of  falfe  im- 
prifonment;  and  they  faid,  it  appeared,  that  the 
a£t  did  not  intend  that  the  man  (hould  be  arretted, 
and  then  difcharged  on  common  bail,  by  the  provifoy 
"  That  the  plaintiff,  upon  leaving  notice  in  wri- 
ting at  the  defendant's  laft  place  of  abode,  or  giving 
to  the  defendant  fuch  notice  in  writing  of  the  plain- 
tiff's caufe  of  a6tion,  might  file  common  bail  for 
the  deferuiant,  and  proceed  to  judgment,  ^c.  that 
in  cafe  the  man  were  not  regularly  and  fairly  lifted, 
this  was  a  falfe  return,  and  the  plaintiff  had  his  re- 
medy againft  the  fheriff  by  aflion  for  the  falfe  return." 
2  Ld.  Raym.  1246. 

A  judgment  was  had  againft  the  defendant,  and 
after  judgment  obtained,  he  voluntarily  lifted  himfelf 
for  a  foldier ;  and  after  the  faid  lifting,  he  was  taken 
in  execution  by  virtue  of  capias  ad  fath faciendum 
upon  that  judgment.  Moved  that  he  might  be  dif- 
charged according  to  the  late  a£l  of  parliament,  (4 
Ann.  c.  10.)  which  fays,  'That  any  perfon  that  volun- 
tarily lijis  himfelf  a  foldier^  fhall  not  be  taken  out  of  her 
]\dajejlfs  fervice  by  any  procefs  whatfoever.  But,  by 
the  court,  the  motion  was  denied  ;  for  the  words, 
any  procefs^  muft  be  intended  only  of  a  mean  procefs, 
and  not  to  be  extended  to  executions ;  for  that  would 
be  hard  upon  creditors,  and  put  them  without  re- 
medy. Wherefore  defendant  was  not  difcharged. 
II  Mod,  252.  pi  2.     234.  ph  4. 

Holt  C.  J.  faid,  he  was  never  of  opinion  that  ex- 
ecutions were  within  the  above  a6l,  though  the  judges 
of  C  P.  were  of  that  opinion.      11  Mod,  234.  pi.  4. 

To  remove  all  doubt  as  to  this,  the  words  now 
conftantly  inferted  in  the  mutiny  a(fl  are,  "  That 
no  perfon  lifted  as  a  volunteer  in  his  Majefty's  fer- 
vice as  a  foldier,  ihall  be  liable  to  be  taken  out  of 
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his  Majefty's  fervice  by  any  procefs  or  execution  what- 
foever,  (other  than  for  fome  criminal  matter)  un- 
lefs  for  a  real  debet,"  l5fc.  2  Geo.  3.  c.  11.  fe£i.  65. 
The  firft  mutiny  a6!:,  in  which  the  words  or  execu- 
tion  were  added,  was  rhar  of  4  Geo.  c.  4. 

A  foldier  being  in  cuftody  on  a  writ  de  excommuni- 
cato capiendo^  for  non-payment  of  cofts  in  a  fuit  for 
tythes  in  a  Court  Chrijiian.^  he  was  ordered  by  the 
court  of  Kin^s  Bench  to  be  difcharged,  as  being 
within  the  reafon  of  the  mutiny  a6t.  11  Mod.  191. 
/)/.  6. 

Motion  to  difcharge  one  upon  common  bail,  upon 
the  lifting  a£l:.  The  cafe  was,  one  was  lifted  into 
the  ^eenh  fervice,  ferved  fome  time,  and  afterwards 
was  difcharged,  upon  his  finding  another  able-bodied 
man,  who  is  now  in  the  army.  The  queftion  was, 
Whether  the  claufe  in  the  aft,  or  fnd  another  able- 
bodied  man^  fhall  refer  to  the  time  of  his  lifting  before 
a  juftice  of  the  peace,  or  whether  any  time  afterwards 
will  do,  provided  the  man  whom  he  finds  continues 
in  the  ferVice? 

The  court  were  of  opinion,  that  the  latter  was 
fufficient ;  and  thereupon  the  man  was  difcharged. 
II  Mod.  235.  pi.  6. 

A  man  puts  in  fpecial  bail  to  an  aftion,  and  plain- 
tiff had  judgment  againft  defendant  by  default.  Bail 
fur  rendered  defendant  ;  it  was  moved  to  difcharge 
defendant,  becaufe  he  had  lifted  himfelf  a  foldier  after 
the  bail  put  in,  and  before  judgment,  but  it\u(tdi  by 
the  court.      2  Vern.  697, 

It  was  moved  to  have  one  difcharged  upnn  the  aft: 
10  b^  II  PVill.  3.  c.  II.  lajl  feci,  for  dift^anding  the 
army,  whereby  foldiers  are  exempred  from  fuit  for 
three  years,  upon  affidavits.  By  Holt :  AH  we  can 
do  is  to  order  common  bail ;  he  muft  difcharge  him- 
felf of  the  aftion  by  pleading  the  aft,  ^c.  and  the 
plaintiff  may  traverfe  his  allegations;  and  fo  was  the 
rule.      12  Mod.  336. 

Motion  to  difcharge  the  defendant  out  of  execu-  Ouf-penfioner 
tion,   he   being  an  out-penfioner  of  Chelfea  College,  of  Chelfea  hJ^i- 
Refufed,  he  not   being  a   foldier   in   aftua!  fervice. 
The  cafe  of  Bowler  againft  Owens  was  cited  by  the 

L  3  court. 
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court.  Pra^^  Reg,  C.  P.  59.  Barnes  ^^i.  Rep, 
^  Caf.  ofPract.   C.P.  77.     Pr act.  Reg.  C.P.  60. 

Trocper.  ^  trooper,  who  lifted   on  the  i6th  oi  May.,   was 

arrefted  on  the  19th.  Upon  a  motion  to  difcharge 
him  on  common  bail,  it  was  faid  for  Plaintiff,  That, 
as  the  affidavit  only  went  for  his  learning  to  ride, 
this  is  not  doing  dutv  as  the  a6^  requires,  but  only 
to  qualify  himfelf  for  doing  duty.  By  the  court:  It 
is  doing  duty,  he  receives  his  pay,  and  muft  be  dif- 
charged  or.  common  bail.     ^tra.  2.      10  Mod.  347. 

Gunner  in  train      Upon  a  motion  to  difcharge  a  gunner  in  ihe  train 

pf  ^riUery.  of  artillery  on  common  bail,  it  was  infifted  forPlain- 
tiffj  That  a  gunner  receives  one  (hilling  a  day  for  his 
pay,  that  he  is  appointed  by  warrant,  and  that  he  is 
in  the  nature  of  a  commifTion  officer.  To  this  it 
was  anfwered,  That  a  gunner  is  lifted  as  common 
foldiers  are,  and  that  he  is  liable  to  all  the  penalties 
in  the  mutiny  acS^,  to  which  common  foldiers  are 
liable.  By  the  court :  We  are  informed  that  a  gun- 
ner is  within  the  defcription  of  a  common  foldier  j 
the  extraordinary  pay  is  only  in  confideration  of  the 
fkill  requifite  in  his  place.  He  was  difcharged  upon 
common  bail.     Stra.  7.     10  Mod.  346. 

f#Ife-gw^rd-man.  Defendant,  a  life-guard-man,  having  been  arrett- 
ed by  a  capias  ad  Satisfaciendum^  in  order  to  obtain 
his  liberty  paid  a  fum  of  money. 

On  (hewing  caufe  againft  a  rule  why  the  faid 
money  fhould  not  be  repaid,  it  was  infifted  for  plain- 
tiff, that  a  life  guard- man  is  not  to  be  confldered  as 
3n  inlifted  foldier ;  for  that,  fo  far  from  receiving 
any  inlifting  money,  he  ufually  gives  fixty  guineas, 
or  more,  for  his  place.  The  propriety  of  the  prefent 
application  was  alfo  obje<5led  to,  becaufe  it  was  not 
for  the  obtaining  of  liberty,  but  to  have  money  re- 
paid, which  this  court  has  in  110  inftance  ordered  to 
be  done. 

Wright  juftice  {Lee  C.  J.  being  abfent).  The 
giving  money  is  not  neceflary  to  an  inlifting,  as  he 
was  forced  to  pay  money  for  his  liberty,  the  prefent 
application  to  this  court  is  very  proper. 

It  was  ordered  to  fl:and  over,  till  an  inquiry  could 
\t  mad^  in  what  manner  this  man  was  inlifted  ;  af- 
terwards, 
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terwards,  in  the  fame  term,  a  certificate  being  pro- 
duced, that  he  was  inlifted  as  a  private  foldier,  and 
that  the  articles  of  war  were  read  to  him,  the  rule 
was  made  abfolute.     4  Bac.  Jbr.  576. 

<'  Officers  of  the  militia,  and  private  militia  meriy  Militia^  ■ 
fhall,  from  the  time  of  their  being  drawn  out  into 
aSfual  fervice,  and  embodied,  be  fubje6ted  and  made 
liable  to  all  the  provifions  contained  in  the  yearly 
ails  againft  mutiny  and  defertion,  relating  to  officers 
and  foldiers  muftered,  lifted,  or  in  pay,  in  his  Ma- 
jefty's  fervice,  excepting  only  as  to  fuch  particulars 
as  are  or  fhall  be  otherwife  fpecially  provided  for, 
by  any  a£t  of  parliament,  for  regulating  the  militia 
forces."     Stat.  2  Geo.  3.  c.  20.  fe^.  16. 

A  mariner  fhould  neither  be  arretted,  nor  taken  Sailors,  orma- 
forth  of  a  fhip  making  ready  to  fail,  for  any  debt  ;  rincrs. 
but  only  his  hire,  and  as  much  other  goods  as  he 
hath  in  the  fhip,  may  be  arrelted  for  it,  according 
to  the  value  of  the  debt,  and  the  mafter  to  be  an- 
fwerablc  for  all ;  becaufe  the  fhip  is  compared  to  a 
man's  dwelling  houfe,  which  is  his  fare  refuge  by  the 
law,  except  it  be  for  a  fworn  debt,  or  a  penalty  to 
the  King  through  the  fame  crime.  Mai.  Lex  Merc, 
105.  chap.  23. 

No  feaman  fhall  be  liable  to  be  taken  by  any  pro-  Seaman., 
cefs  or  execution  whatfoever,  in  any  part  of  his 
Majefty's  dominions^  (other  than  for  fome  criminal 
matter)  unlefs  fuch  procefs,  ^c.  be  for  a  real  debt, 
or  other  jufl  caufe  of  adtion  ;  and  unlefs,  before 
taking  out  fuch  procefs,  (not  being  for  a  criminal 
matter)  plaintiff,  or  fome  other  perfon  [fo  in  the 
adtj  on  his  behalf,  make  an  affidavit,  that  to  his 
knowledge  the  fum  is  juftly  due,  or  the  debt,  or 
damage  and  cofls,  for  which  the  execution  is  ifTued, 
amounts  to  20/.  *  at  leafl;  a  memorandum  of  which 
oath  is  to  be  marked  on  the  back  of  the  writ. 
Srat.  31  Geo.  2.  c,  10.  fe^.  28.  \  Geo,  2.  Jlat.  2. 
c.  14.  fe£f,  15. 

*  This  aft  runs  almoft  <verhatim  with  the  mutiny  afts, 
except  that  in  thofe  ads  after  the  words,  *'  20/.  at  leaft," 
are  added,  '*  onjer  andaho've  all  cojis  offuity  in  the  fame  ac' 
tian^  QT  in  any  other  a  ^ion^  an  ^vhich  the  fameijhall  be  grounded.'^ 

L  4  Defendant 
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Defendant  being  a  feaman,  in  a6lual  fervlce  of  the 
King,  was  arrefted,  and  held  to  bail   in  the  palace 
court;  he  removed  the  action  by  habeas  corpus^  and 
was  difcharged  by  this  court  on  a  common  appear- 
ance,   according   to   ftat,    I    Geo.    2.  Jiat.   2.   c,    14. 
fe£f.  15.   the  debt  being  under  20/.     Plaintiff  object-* 
ed,  that  defendant  had  abfented  himfelf  two  days  af- 
ter his  time  of  leave  given.      But  court  held,  that 
the   fervice  continues   whilft   defendant's   name   re- 
mains in  the  fhip  books.      2  Barnes  71. 
By  reafon  rf  the       "   No  perfon  (hall  be  held  to  fpecjal  bail  upon  any 
caufe  of  aaion,    p^ocefs  ifTuine  out  of  any  fuperior  court,  where  the 

noarreftforimall  r       c      r^-        n     ^^  yr  » 

futns.  caule  or  action  Ihall  not  amount  to  10/.  nor  out  of 

any  inferior  court,  where  i he  caufe  of  aftion  (hall 
not  amount  to  40;.  And  in  all  cafes  where  the 
caufe  of  action  (hall  not  amount  to  10/,  in  a  fupe-r 
rior  court,  or  to  40 j.  in  any  inferior  court,  (and 
the  plaintifF  (hall  proceed  by  way  of  procefs  againft 
the  perfon)  he  ftiall  not  arreft  the  body  of  the  de- 
fendant, but  (hall  ferve  him  perfonally,  within  the 
jurifdiftron  of  the  court,  with  a  copy  of  the  procefs ; 
and  if  fuch  defendant  (hall  not  appear  at  the  return 
of  the  procefs,  or  within  four  days  after,  it  (hall  be 
lawful  for  the  plaintifF,  upon  affidavit  being  made 
and  filed  of  the  perfonal  fervjce  of  fuch  procefs 
(which  affidavit  (hall  be  filed  ^r^//jj,  to  enter  a  com- 
mon appearance,  or  file  common  bail  for  the  defend- 
ant, and  to  proceed  thereon  as  if  fuch  defendant  had 
entered  his  appearance,  or  filed  common  bail".  Stat. 
12  *  Geo.  c,  29.  fe^.  r. 

gBccial  bail.  Where  a  debt  is  10/.  or  upwards,  by  courfe  of  the 

court,  fpecial  bail  is  required;  otherwife  not.  Not 
common,  where  an  ad^ion  of  debt  is  brought  upon 
a  bond  of  20/.  conditioned  for  the  payment  of  nine 
pounds,  to  hold  to  bail;  for  though  the  penalty, 
which  is  the  legal  debt,  exceeds  ten  pounds,  yet  the 
real  and  equitable  debt  is  lefs.  But  upon  fome  par- 
ticular cafes,  as  where  it  is  to  be  feared  a  perfon  will 
run  away,  ^c.  the  court  will  hold  to  bail,  for  the 
legal  debt  exceeds  ten  pounds.     10  Mod.  24. 

*  Perpetuated  by  21  Geo.  2.  c.  3. 

<«  Where 
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*'  Where  the  caufe  of  action  (hall  not  amount  to  No  fpedal  writs 
ten  pounds  in  any  fuperior  court,  or  to  forty  {):\i\.for(mM(\itns, 
lings  in  any  inferior  court,  no  fpecial  writ  nor  pro- 
cefs,  efpecialJy  exprefling  the  caufe  of  aftion,  (ball 
be  ifTued;  and  every  attorney  or  ofBcer  of  fjch  courts, 
fuing  forth  or  ifTuing  any  fuch  procefs,  (hall  forfeit 
ten  pounds  to  the  perfon  aggrieved."     Stat  5  Geo,  2. 

*'  In  all  cafes  where  the  plaintiff's  caufe  of  ac-  Before  arrefv, 
tlon  (ball  amount  to  10/.  or  40J.  as  aforefaid,   affi-  oath  to  be  mc-'a 
davit  (ball  be  made  and  filed  of  the  caufe  of  adion,  °ft^«<^«b'- 
(which   affidavit  may  be  made  before  any  judge  or 
commiffioner  of  the  court,  out  of  which  fuch  procefs 
fhall  ifTue,  or  elfe  before  the  officer  who  (hall   ifTue 
fuch  procefs,  or  his  deputy),  and  for  fuch  affidavit  is, 
over  and  above  the  (lamp  duties  (ball  be  paid,  and 
no  more;  and  the  fum  fpecified  in  fuch  affidavit  (ball 
be  indorfed  on  the  back  of  fuch  writ  or  procefs,  for 
which  fum  fo  indorfed  the   (berifF,  ^c.  (hall   take 
bail,  and  for  no  more;  but  if  any  writ  or  procefs 
fhall  ifTue  for  10/.  or  upwards,  and  no  affidavit  or 
indorfement  (hall  be  made  as  aforefaid,  the  plaintiff 
fhall  not  proceed  to  arreft  the  body  of  the  defendant, 
but  (ball  proceed  in  like  manner  as  is  by  this  aft  di- 
refled,  in  cafes  where  the  caufe  of  aftion  does  not 
amount  to  10/.  or  40J.  as  aforefaid."     Ihi^i.  fe£f.2. 

In  an  aftion  for  money  won  at  play,  Gould  and 
burton  were  for  denying  fpecial  bail,  for  flnce  plain- 
tiff played  upon  tick,  they  would  not  help  his  fe- 
curity  ;  but  by  Holt^  the  praftice  has  been  other- 
wife,  and  the  con t raft,  if  under  one  hundred  pounds, 
is  lawful,  and  plaintiff  ventured  his  money  againft  it; 
and  to  fay  they  were  not  to  better  his  fecurity,  would 
as  well  prove  there  (hould  be  no  bail  in  an  indebitatus 
ajjumpfit^  5cc.     Salk,  100.  pi.  10. 

Holt  Chief  Juftice  faid,  they  never  ought  to  enter 
into  the  merits  of  a  caufe  upon  a  queftion  about  bail; 
for  to  order  common  bail  upon  merits,  would  flur  a 
a  man's  caufe  of  aftion,  and  no  man  ought  to  have 
bis  caufe  tried  with  difparagement  upon  it ;  and 
though  this  may  be  for  money  won  at  play,  yet  it 

was 
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was  a  lawful  contra6l  which  the  afl  of  16  Char,  2. 
r*  7.  y^^.  3.  allowed  of,  and  no  man  ought  to  be 
wifer  than  the  law ;  and  this  was  giving  money 
againft  money,  for  which  indebitatus  ajfumpjit  would 
not  lie,  but  an  a£lion  upon  the  fpecial  contrafi:;  and 
to  fay  that  becaufe  he  depended  upon  the'  defendant's 
word  at  firft,  he  therefore  (hould  have  no  fpecial 
bail,  would  be  a  reafon  why  there  (hould  be  no  fpe- 
cial bail  in  any  fimple  contrail :  and  here  fpecial  bail 
was  ordered,  and  it  was  faid  to  be  ordered  in  like 
cafes  in  the  Common  Pleas,   12  Jkfod.  295. 

In  an  acfiion  of  debt  for  two  hundred  pounds, 
upon  the  game  aft  of  9  Jnne^  c.  14.  the  defendant 
was  arrefted  on  an  affidavit,  that  he  was  indebted  to 
the' plaintiff  in  one  hundred  and  fifty -one  pounds 
four  (hillings,  for  money  won  of  him  at  play,  with- 
out mentioning  how  much  was  won  of  him  at  each 
'  time.  And  in  Trinity  term  10  Geo.  2.  I736.  it 
was  moved,  that  the  bail-bond  might  be  delivered 
up,  and  common  bail  accepted  ;  and  it  was  faid, 
that  in  anions  upon  penal  flatutes  fpecial  bail  is  ne- 
ver required  ;  and  this  he  infilled  was  the  prefent 
cafe,  the  money  for  which  the  aftion  is  brought,  not 
being  due  as  on  a  contraft,  but  given  by  the  ftatute 
to  the  lofer ;  and  if  he  doth  not  fue,  to  any  other 
perfon  :  and  therefore  it  is  to  bfe  confidcred  as  a 
penalty. 

On  the  other  fide  it  was  agreed,  that  although  it 
muft  be  admitted,  where  a  penalty  is  given  to  com- 
mon informers,  fpecial  bail  is  not  required,  yet 
otherwife  it  is,  where  it  is  given  to  the  party  ag- 
grieved. And  in  this  cafe  the  money  fued  for  is  not 
properly  a  penalty,  but  is  to  be  confidered  as  received 
by  the  defendant  for  the  ufe  of  the  plaintiff,  as  he 
came  by  it  by  unlawful  means.  And  it  is  like  the 
cafes,  where  money  is  paid  by  compulfion,  or  with- 
out confideration.  If  the  aftion  had  been  brought 
by  an  informer,  the  money  fued  for  muft  indeed  be 
regarded  as  a  penalty,  becaufe  he  never  had  a  pro- 
perty in  it ;  but  it  makes  a  great  difference,  that 
here  the  lofer  is  the  plaintiff:  and  the  fame  ftatute 
may  in  one  part  be  remedial,  and  in  another  penal. 

And 
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And  on  the  fame  fide  an  affidavit  was  produced, 
that  one  hundred  and  forty-nine  pounds  were  won 
at  one  time,  and  feveral  other  funis  at  other  times, 
amounting  to  more  than  ten  pounds  at  each  fitting ; 
all  which  together  make  up  the  faid  one  hundred 
and  fifty-one  pounds  four  fhillings ;  and  that  the 
money  was  loft  within  three  months  befoie  the 
bringing  of  the  a£^ion.  And  though  objecfled  to  the 
reading  of  this  affidavit,  as  being  contrary  to  prac- 
tice, yet  the  court  permitted  it  to  be  read,  as  it  was 
explanatory  only.  Such  an  one  refufed^  2  Sir  a, 
IIS7'     See  Barnard.  K,  B.  438. 

When  this  caufe  was  firft  argued,  the  court  (Lee 
Chief  Juftice  abfentj  feemed  divided  in  opinion. 
Page  ]u^'\Q.Q  was  of  opinion,  that  the  plaintiff  was 
intitled  to  bail,  for  that  the  aft  makes  the  money 
won  a  debt;  and  it  has  in  effeft  enabled,  that  the 
winner  owes  fo  much  to  the  lofer,  2  Stra.  1079, 
But  Probyn  and  Chappie^  Juftices,  feemed  inclined  to 
the  contrary,  becaufe  here  the  property  of  the  mo- 
ney was  abfolutely  devefted  ;  and  therefore  this  cafe 
materially  differs  from  thofe  where  money  is  paid 
without  confideration  :  and  confequently  there  is  no 
difference,  as  to  the  prefent  point,  between  com- 
mon informers  and  the  perfon  aggrieved.  And 
Chappie  faid,  that  it  was  determined  in  the  Common 
Pleasy  by  the  Lord  Chief  Juftice  Eyre,  that  if  more 
than  ten  pounds  is  won,  and  no  fecurity  given, 
the  winner  may,  notwithftanding  the  ftatute,  by  aa 
aftion  recover  the  money.  And  Chappie  Juftice  faid, 
he  was  of  the  fame  opinion,  and  that  in  fuch  cafes 
the  lofer  cannot  recover  the  money  back  again,  the 
aft  extending  only  to  fuch  cafes  where  the  money 
is  paid. 

However,  the  matter  in  queftion  being  a  new 
point,  the  cafe  was  then  adjourned  ;  and  in  Mich, 
term  11  Geo.  2.  1737.  ^^  ^^^  again  ftirred  and 
argued ;  and  (as  it  was  reported  to  the  reporter)  it 
was  now  determined  by  Lee  Chief  Juftice,  and  the 
whole  court,  that  as  the  lofer  is  intitled  by  the  fta^ 
tute  to  an  aftion  for  the  money  loft,  as  for  money 
received  to  his  ufe,  and  the  money  is  therein  coa- 

fidercd 
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fic^cred  as  a  debt,  the  a£t  is  not  penal,  but  more  pro- 
perly  remedial,    2   Stra.    1079.    and    therefore  the 
plaintifF  is   intitled   to  bail.     And   the  rule  before 
granted  to  (hew  caufe,  for  giving  up  the  bail  bond, 
was  now  difcharged,     Andr,  Rep.  70.     Salk,  lOO. 
pi  10. 
Cannot  hoW  to         PlaintifF  had  made  affidavit  that  defendant  was  in- 
bail  upon  a  judg-  (^ebted  to  him  a  large  Turn  of  monev,  ordered  to  be 
Tforefgrcour^^^^  paid  by  a  fentencc  of  the  bailifFof  ^^»^<j;/  in  France, 
or  on  a  decree     as  a   compenfation  for   not  making  good  a  charge 
h^fc.  againft  plaintiff  for   bigamy.     Defendant  had  ap- 

pealed to  the  parliament  of  Paris,  and  it  appeared 
by  the  a6^s  of  that  court,  that  the  fentence  of  the 
Wihff  of  Mendon  was  annulled,  (not  upon  the  merits, 
but  according  to  the  cuftom  of  the  fuperior  courts, 
who  on  an  appeal  from  an  inferior  jurifdi£lion,  con- 
ftantly  annul  the  former  fentence,  and  proceed  as  in 
an  original  fuit;)  and  the  queftion  was,  Whether 
defendant  ought  to  be  held   to  bail  or  not  ?      Lord 
Chief  Baron  Denton,  and  Comyns,  were  of  opinion, 
that  as  the  fentence  of  the  ha'iWff  of  JHendon  appeared 
to  be  annulled,  and  not  in  force,   it  was  not  ne- 
celTary  for  the  court  to  confider  whether  this  fen- 
tence, when  in  being,  would  have  been  a  fufficient 
caufe  of  a£lion  to  hold  defendant  to  bail,  but  look' 
iDg  on  the  fentence  as  difcharged  and  made  void; 
and  therefore  ordered  a  common  appearance  to  be 
accepted.     Mr.  Juftice  Forte/cue  was  of  opinion,  de- 
fendant ought  to  be  held  to  bail.      Barnes  C.  P.  68. 
Sir  yohn  Strange  reports  the  fame  cafe  (which  he 
fays  was  in  Mich,  term,   19  Geo.  2.  and  not  Hilary^ 
10  Geo.  2.   as  Barnes  has  it)  as  follows,  That.it  was 
an  aftion   for   2500/.  for  a   malicious  profecution 
recovered  in  the  faid  court  of  Mendon,  and  that  the 
affidavit  for  holding  the  defendant  to  bail,  was  for 
fo  much  money  due  to  him  upon  z  judgment  or  de- 
cree ;  and  the  court  held,  that  did  not  warrant  hold- 
ing to  bail,  for  upon  a  decree  here  there  can  be  no 
bail ;  and  whatever  might  be  the  cafe  of  a  money 
debt  contracted  and  fued  for  abroad,  yet  this  being 
a  cafe  of  damages  for  a  malicious  profecution,  could 
never  be  conflrued  to  raife  a  debt  here :  fo  common 

3  ^^i^ 
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bail  was  ordered.  2  Stra,  1243.  See  2  Fern,  540. 
/>/.  484.     S.P.     . 

If  upon  examination  before  a  judge,  one  do  not 
make  out  a  good  caufe  of  acftion,  common  bail  (hall 
be  ordered.      12  yl/<?^/.  526. 

By  Holt  Chief  Jufh'ce,  when  upon  conteft  about 
common  or  fpecial  bail,  it  does  appear  that  plaintiff 
hath  mifconceived  his  a6lion,  and  that  if  any  action 
lies,  it  is  of  another  fort,  there  common  bail  ought 
to  be  accepted.      12  Mod.  579. 

One  fummoned  before  a  judge,  to  (hew  caufe 
why  common  bail  ihould  not  be  taken,  did  not 
come  ;  whereupon  a  day  was  given  for  him  to  come, 
or  elfe  that  common  bail  (hould  be  ;  he  comes  be^- 
fore  the  day,  and  confents  to  common  bail,  which 
was  accordingly  filed  ;  and  at  the  day  came  to  make 
oath  of  a  debt  above  10/.  but  by  the  court  ought  not 
to  be  received,  bail  being  regularly  filed.      12  Mod, 

324. 

A  joint  demand  will  not  warrant  bail  in  feparatc 

adiions.     Barnes  64. 

A6tion  againft  mafter  of  a  (hip  for  imbeziling 
goods  he  had  on  board,  and  he  was  held  to  fpecial 
bail,   hy  Holt.      12  Mod.  2^7. 

But  if  it  were  for  negligently  keeping,  common 
bail  would  have  done.     Jl>id. 

By  the  court,  if  one  has  feveral  caiifes  of  aftion, 
each  whereof  is  too  fmall  for  fpecial  bail,  he  cannot 
join  them  to  enforce  fpecial  bail.  Ibid.  527.  See 
Barnes  64.      S.  P. 

By  Holt  Chief  Juftice  :  If  the  declaration  don't 
agree  with  the  acetiam^  there  (hall  be  only  common 
bail.     Comb.  131. 

No  flieriff  or  other  officer  within  the  faid  princi-  !„  Waks,  or  the 
pality,  or  counties  palatine,  upon  any  writ  or  procefs  counties  palatine, 
iffuing  out  of  any  of  his  Majefty's  courts  of  record 
at  JVeJiminfler^  ftiall  hold  any  perfon  to  fpecial  bail, 
unlefs  affidavit  be  firft  made  in  writing,  and  filed 
in  that  court  out  of  which  fuch  writ  or  procefs  is  x 

to  iffue,  fignifying  the  caufe  of  acflion,  and  that  the 
fame  is  twenty  pounds  and  upwards;  and  where 
the  caufe  of  action  is  twenty  pounds,  bail  fhall  not 

b^ 
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be  taken  for  more  than  the  fum  exprefled  in  fucK 
affidavit,      ii  iff  12  /F.  3.  c.  g.  fe£i.  2. 

Rule  to  {hew  caufe  why  a  common  appearance 
fhould  not  be  accepted  for  defendant,  who  had  been 
arrefted  in  the  county  palatine  of  Durham^  and  the 
fum  fworn  due,  being  under  twenty  pounds,  made 
abfolute.  For  plaintiff  it  was  urged,  that  the  fta- 
tute  1 1  ^  12  /^.  3.  f.  9.  feSl.  2.  requiring  no  fheriff 
to  hold  to  bail  in  counties  palatine,  on  procefs  out 
of  Wejiminjier-hall  under  20/.  was  *  virtually  re- 
pealed by  the  ftatute  12  Geo,  c,  29.  perpetuated 
by  21  Geo.  2.  c,  3.  which  requires  bail  in  all  cafes, 
where  affidavit  (hall  be  made  that  the  caufe  of 
adtion  amounts  to  ten  pounds,  and  the  latter  be- 
ing a  general  law,  and  extending  throughout  Great 
Britain^  (Scotland  only  excepted.)  Barnei's  Notes 
C.  P.  62.  By  the  Court:  Affirmative  words, 
without  negative  ones,  are  not  fufficient  to  repeal 
a  former  law  ;  the  nature  of  the  cafe,  and  the  in- 
tent of  the  legiflature,  are  to  be  conlidered.  Both 
the  ftatutes  have  the  fame  title,  viz.  to  prevent  vex- 
atious arrefls ;  and  both  were  made  in  favour  of  the 
liberty  of  the  fubje£l: :  they  may  ftand  together.  In 
a  county  palatine^  twenty  pounds  muft  ftill  be  fworn 
due  to  require  bail.  [It  has  been  fo  held  in  the 
Exchequer^  Barneses  Notes  C.  P.  62. j  By  a  rule 
of  this  court,  Michaelmas  1654,  bail  is  required  for 
twenty  pounds,  and  no  lefs.  [See  Rules ^  Orders^ 
^c.  in  Common  Pleas^  edit.  1742.]  And  though  a 
pra<ftice  was  introduced  in  Chief  Juftice  North's 
time  to  hold  to  bail  for  10/.  (Gilb,  Hiji.  C.  P.  37.) 
yet  the  old  rule  remains  undifcharged.  2  Barnes  62, 
On  penal  fta-  Qn  a  penal  ftatute,  the  defendant   is  not  to  be 

held  to  bail  (as  upon  i^Eliz.  c.  5.  perpetuated  by 
29  EUz.  c.  5.  of  fraudulent  conveyances,  faid  to 
be  according  to  the  practice  in  K.  B.  Teh.  53.  Danv, 
Ahr.  680.  nor  on  2  Geo.  2.  c.  23.  feSf.  26.  perpe- 
tuated by  30  Geo.  2.  c.  19.  fe£i.  75.)  for  56/.  pe- 
nalty for  defendant's  pra^^ifing  as  an  attorney,  not 
being  duly  admitted,  becaufe  it  is  for  a  fine  or  amer- 
ciament, and  is  in  the  nature  of  a  quitam,    Barnes 

*  2  Stra.  1102. 

81. 


tutes» 
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8r.  But  defendant  may  be  arrefted  on  ro  ^  II 
JV,  3.  c,  10.  for  an  offence  in  the  exportation  of 
wool ;  and  then,  not  only  the  penalty,  but  the  caufe 
of  action,  ought  to  appear  in  the  writ,  and  de- 
fendant ought  not  to  be  arrefted  on  a  general  latitat^ 
with  an  acetiam  btlla^  (Com.  Rep.  75.  pi.  48.)  be- 
caufe  the  penalty  on  a  ftatute  is  in  the  nature  of  a 
fine  or  amerciament  fet  on  the  party  for  an  offence 
committed,  and  therefore  no  perfon  ought  to  fufl'er 
any  inconvenience  by  rcafon  of  fuch  law,  till  he  is 
convicted  of  the  offence,  for  then  he  v/ould  be 
liable  to  an  a<ftion  for  a  penalty,  before  it  ought  to 
be  fet.  Gilb.  Hijf.  C,  P.  37.  edit.  1761.  Bacon^s 
Ahr.  210.  pi,  3.  edit.  17  61.  So  held  by  Lord  Chief 
Juflice  Holt.,   12   Mod.   231. 

In  flander,  no  fpecial  bail,  except  in  flander  ofinflander. 
title,  wherein  to  be  left  to  the  difcretion  of  the  judges. 
Rule  o^Mich.  term  1654.  6  Char.  2.  K.  B.  ^  C.  P. 
feSf,  12.     Barnes -]().,  80.      ii  Mod.  Ji^().  pi.  18. 

Motion  that  defendant  might  put  in  good  bail  to  i^  j-^^ndakm 
plaintiff's  a£lion,  [This  adiion  was  given  by  2  Rich,  magnatum. 
2.  r.  5.  12  Rich.  2.  r.  ii.J  for  although  the  action 
be  but  for  words,  (fee  Sid.  183.)  yet  the  fame  being 
fpoken  againfl  an  Earl,  the  court  may  compel  fpe- 
cial bail  ;  and  it  was  granted,  unlefs  caufe  fnewn  to 
the  contrary.  7!  Raym.  74.  Denied  in  11  Mod. 
49.  pi.  18.  though  the  words  were  very  bad,  and 
implied  treafon.      3  Mod.  41.      2  Mod.  215. 

In  an  adion  on  the  cafe  for  calling  a  woman  of 
quality  whore,  whereby  (he  lofl  her  marriage,  it 
was  ruled  on  motion,  that  the  defendant  fhould  find 
fpecial  bail ;  though  generally  in  actions  for  words, 
no  fpecial  bail  is  ufual,  yet  on  the  circumftances  of 
the  cafe,  the  court  may  compel  the  defendant  to  find 
fpecial  bail.     Lev.  39. 

It  was  moved  to  have  leave  for  charging  M.  being 
prifoner  in  Newgate^  with  a  fcandalum  magnatum  ^ 
acetiam  billa  of  100/.  in  order  to  hold  him  to  fpe- 
cial bail,  for  faying  theZ).  of  S.  was  a  cheat,  and  had 
cheated  the  King  and  the  army.  Plolt :  This  being 
a  poor  man,  to  charge  him  thus,  will  be  a  perpe- 
tual 
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tual  Imprifonment  to  him ;  and  fpecial  bail  has  been 
often  demanded  in  thefe  anions,  yet  it  has  been  fre- 
quently denied.  Bat  he  was  ordered  to  find  two 
that  would  fwear  themfelves  worth  twenty-five 
pounds  each,  and  himfelf  bound  in  one  hundred 
pounds.  12  Mod.  ^20.  Hoit  64.0. 
In  aiSions  on  In  all  cafes  where  a  prifoner  in  the  Fleet,  or  other 

judgments.  g^^j  ^j.  pf-jfon  is  difcharged,  or  ordered  to  be  dif- 
charged  by  the  court  of  Common  Pleas,  or  any  of  the 
juftices  thereof,  by  fuperfedeas,  for  want  of  profe- 
cution,  and  fuch  prifoner  be  afterwards  arrefted,  or 
detained  in  cuftody  by  a£lion  of  debt,  brought  upon 
judgment  obtained  in  the  caufe  wherein  fuch  pri- 
foner was  fo  difcharged  ;  a  common  appearance  (hall 
be  accepted  for  defendant  in  fuch  action  of  debt 
upon  judgment.      Rule  2.  of  Hit,   term  8  Geo,  2. 

1734. 

Debt  upon  a  bond,  non  eji  faSfum  pleaded,  and 
verdl6t  and  judgment  for  plaintiff  to  a  fcire  facias. 
On  this  judgment  the  defendant  pleaded  bankruptcy, 
but  the  judgment  was  after ;  and  the  judge  who  tried 
the  caufe  being  of  opinion  againft  defendant,  there 
was  a  verdiift  for  plaintiff.  And  now  in  an  aftion 
of  debt  upon  the  judgment,  motion  that  defendant 
might  be  difcharged  upon  common  bail,  becaufe  the 
bond,  which  was  the  foundation  of  the  demand, 
was  before  bankruptcy;  but  not  allowed.  For,  by  the 
court.  We  can  look  no  farther  backward  than  the 
judgment,  and  therefore  there  muft  be  bail.     Stra, 

477- 

Defendant,   after  judgment,  furrendered   himfelf 

in  difcharge  of  his  bail,  and  lay  two  terms  without 
being  charged  in  execution  ;  during  which  time  the 
plaintiff  brought  an  aftion  of  debt  upon  the  judg- 
ment, and  after  a  recovery  in  that  adlion,  defendant 
lay  two  terms  more  without  being  charged ;  and 
plaintiff  brought  another  adiion  of  debt  upon  the 
fecond  judgment,  whereupon  the  defendant  moved 
for  a  fuperfedeas  as  to  the  two  firft  adlions,  and 
that  common  bail  might  be  accepted  in  the  laft ;  and 
upon  confideration,  both  were  granted.  It  was 
agreed,  that  in  the  firft  adion  of  debt  on  judgment, 

fpecial 
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fpeciai  bail  might  be  required,  but  the  court  iaid  ifc 
would  be  a  handle  of  oppreflion,  if  they  carried  it 
]iny  farther.     2  Stra.  782.      Barnard.  K.  B.   22. 

An  action  of  debt  was  brought  upon  a  judgment 
after  a  Writ  of  errofj  and  bail  put  in  thereupon  ;  but 
no  bail  was  given  in  the  original  adlion  :  and  the 
queftion  was,  Whether  bail  being  put  in  upon  the  . 
writ  oF  error,  defendant  ought  to  be  held  to  bail  iri 
the  aflion  on  the  judgment  t  Urged  for  defendant, 
that  according  to  the  courfe  of  the  court,  wherf;  bail 
is  given  in  the  original  adlion,  no  bail  is  required  in 
the  ad^ion  on  the  judgment;  and  the  bail  in  error^ 
who  are  bound  for  debt  and  cofts,  and  cannot  fur- 
render  the  principal,  are  a  be.ter  fecurity  than  bail 
in  the  original  action.  By  the  court:  No  inilance 
can  be  (hewn,  where  bail  put  in  on  a  writ  of  error 
has  been  held  fufficient  to  excufe  bail  in  an  adlioii 
of  debt  upon  a  judgmenti  Defendant  was  held  i6 
bail.  It  was  laid  by  Chappie  for  plaintiff,  who 
quoted  Sid.  294.  pt.  15.  7.  Keb.  53.  pi.  12.  id.  70* 
pi.  45.  that  in  cafe  the  writ  of  error  (hould  be  non 
pros'd  for  want  of  tranfcribing  the  record,  the  bail 
would  not  be  liable;  but  the  law  is  otherwife,  and 
the  bail  being  found  to  prbfecute  the  writ  of  error 
with  effe^,  are  liable  in  cafe  of  a  nen  pros.  Barnes 
65.      Com.  Rep.  556.      Pra£i.  Reg.   C.  P.   57. 

Bail  in  an  a<^ion  of  debt  on  judgment  difcharged^ 
there  being  bail  in  the  original  adlion,  and  plaintiff 
therefore  not  intitled  to  bail  on  the  judgment.  2 
Barnes  9^. 

if  thire  was  bail  iri  the  original  a£lion,  then  no 
bail  is  required  in  the  a£lion  upon  the  judgrhent;  bui£ 
if  no  bail  in  the  original  adtion,  then  bail  is  to  be 
jput  in^  where  the  debt  is  above  10/.  (the  money  re- 
covered) and  an  affidavit  made  thereof.  Rep.  and 
Caf.  ofPraB.  in  C.  P.  32,  77,  Prafl.  Reg.  in  C, 
P'  54»  56-  buJ:  <^ee  Rule  2.  of  Hilary  Term  8  Geo,  2. 
i  7  34.  in  C.  P. 

The  defendant  had  been  difcharged  out  of  cuftody, 
for  not  having  been  taken  in  execution  in  due  time; 
and  novir  the  plaintiff  brought  debt  upon  the  former 
judgttient ;  upon  which  it  v/as  moved^  that  the  de- 

M  fendant 
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fendant  might  be  admitted  to  common  bail.  But  the 
court  refufed  the  motion,  by  reafon  that  this  was  not 
the  fecond  action  brought  on  the  judgment,  but  the 
firft ;  and  for  this  purpofe  Judge  Lee  mentioned  the 
^  '  cafe  of  Chambers  and  Rohinfon^  2  Stra.  782.  Bar- 
nard. K.  5.  22.  However,  afterwards  the  court 
made  a  rule  to  fhew  caufe.      2  Barnard.   K.  B.  369. 

On  caufe  fhewn,  it  was  faid,  that  if  this  had  been 
the  fecond  action  upon  the  judgment,  defendant  muft 
have  been  difcharged  upon  common  bail ;  but  as  it 
is  only  the  firft,  it  was  conceived  that  fpecial  bail 
was  due.  For '  this  purpofe  the  cafe  of  Tpwnjhend 
and  Mafon^  ^7^4-  was  mentioned,  where  Judge 
Raymond  refufed  to  difcharge  a  defendant  at  his  cham- 
bers, upon  common  bail,  under  the  fame  circum- 
fiances,  the  court  was  of  the  fame  opinion;  accord- 
ingly the  rule  was  difcharged.     Id.  405, 

Action  on  a  judgment  obtained  againft  defendant 
for  nine  pounds  debt  ;  and  the  debt,  with  the  addi- 
tion of  cofts,  amounting  to  more  than  10/.  de- 
fendant was  arrefled.  And  it  was  moved,  that  de- 
'  fendant  might  be  difcharged  out  of  cuftody  on  filing 
common  bail,  and  cited  Clever  and  Jordan^  Hilary 
term  8  Geo.  2.  where  debt  was  brought  on  a  judg- 
ment, in  order  to  prevent  defendant's  taking  ad- 
vantage of  the  Lords  a6i:,  which  he  might  have  done 
upon  an  execution  ;  and  the  original  debt,  with  the 
cofts,  (but  not  without)  amounting  to  more  than  ten 
pounds,  defendant  was  arretted,  and  put  in  bail,  and 
afterwards  was  furrendered  in  difcharge  of  his  bail: 
and  after  that  he  was  ordered,  to  be  difcharged  out 
of  cuftody,  on  filing  common  bail.     Andr.  15. 

It  was  admitted  on  the  other  fide,  that  where  the 
original  debt  doth  not  amount  to  10/.  but  with  the 
cofts  amounts  to  more,  defendant  is  not  obliged  to 
put  in  fpecial  bail :  and  fo  it  was  determined  in  the 
cafe    of   Gammqg  *  againft  JVatkinSy    Eajler  term 

7  Geo» 

*  The  debt  was  three  guineas,  but  the  cofis  fwelled  it 
to  14/.  lOJ.  for  which  plaintiff  had  judgment,  and  de- 
feadant  broughc  a  writ  of  error.     Plaintiff  brought  debt 

upon 
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7  Geo.  2.  and  f  another  cafe  fince.  But  he  argued, 
that  here  bail  being  put  in  above,  and  defendant  hav* 
irtg  voluntarily  furrendered  himfelf,  [and  fo  It  was 
fworn]  it  is  too  late  for  him  to  pray  a  difcharge. 
And  he  likened  it  to  the  cafe  of  an  executor,  who  in 
a  writ  of  error  put  in  bail,  which  he  was  not  obliged 
to  do;  and  afterwards  it  was  moved  to  difcharge 
the  bail,  but  denied.     2  Lord  Ray m.  1459.     2  Stra, 

745. 

By  the  Court  (Lee Ch'\t{ ]\i^\ct  Mcnt):  it  is  moft 

probable  that  the  bail  below  put  themfelves  in  as  bail 

above^    and  afterwards   furrendered    the   defendant. 

But  fuppofing  it  was  all  the  defendant's  own  a6^,  it 

makes  no  difrerence,  the  whole  being  compulfory, 

as  it  arofe  from   the  wrongful   proceeding  at   firft. 

He  ought  therefore  to  be  difcharged ;  and  this  is  the 

conftant  practice,   where   the   debt    for  which   the 

judgment  was  obtained  is  under  10/.     And  a  rule 

was  granted  accordingly.     Jndr.  15.     2  Stra,  1077. 

Motion  for  a  fpecial  Latitat^  with  an  Acetiam^  Intrefpafs* 

where  the  party  intended  to  declare  in  trefpafs  only, 

upon  a  furmife  of  there  being  great  mayhem;   and 

the  court  faid,  that  upon  affidavit  thereof,  tliey  would 

make  one  with   an  Acetiarriy  and   fo  there  {hall  be 

fpecial  bail  :  which  note,  Sid.  276.  pi.  4.    See  Gilb» 

Hiji.  C.  P.  36,  37. 

upon  the  judgment,  and  held  defendant  to  bail ;  and,  up- 
on motion,  proceedings  were  ordered  to  Itay,  pending  the 
writ  of  error,  and  common  bail  to  be  accepted :  for  as  the 
original  demand  did  not  require  bail,  the  additional  cofls 
will  not  alter  the  cafe.  2  Stra.  975.  Jndr.  i6  in  notes ^ 
*f-  Defendant  was  furrendered  by  his  bail  after  judg- 
ment, and  lay  two  terms  without  being  charged  in  execu- 
tion ;  after  this  he  fuperfeded  himfeif,  and  then  plaintiff 
brought  debt  upon  the  judgment  ,•  and  the  court  held,  that 
common  bail  only  fhould  be  required,  it  being  plaintiff's 
own  laches,  not  to  detain  him  when  he  might :  and  it  was 
faid  to  have  been  fo  ruled  in  the  faid  cafe  of  Clever  againft 
Jordan^  and  to  be  the  conftant  practice  in  the  Commok 
Pleas,     2  Stra.  1039. 

Ma  In 
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In  trefpafs,  bail  is  at  the  difcretion  of  the  court, 
Barnes  79,  80.  See  Rule  of  Mich,  term  1654.  fe£f, 
12.  6  Char.  2.  Trin.  24  Eliz.  15 8 3.  2  \^^^. 
lOi.  /)/.  28. 

Motion  for  common  appearance.  Plaintiff's  af- 
£davit  fet  forth,  that  defendant  entered  plaintiff's 
hop-ground,  and  did  take  and  carry  away  feveral 
thoufand  hop- poles,  to  his  damage  20/.  Court  faid. 
The  a(El  of  12  Geo.  c.  29.  (perpetuated  by  21  Geo. 
2.  c,  3.)  did  not  diftingulih  acSlions,  but  plaintiff 
might  hold  to  bail  in  trefpafs,  as  well  as  any  other 
aaion.  Caf.ofPraSf.  C.  P.  106.  PraSi.Reg.C. 
P.  64.  and  alfo  declared  there  was  no  occafiun  to 
have  a  Judge's  order.  Barnes  55. 
Affauk  and  bat-  ^y  rule  oi  Mich,  term  1654.  motion  for  fpecial 
^*^y*  bail,  upon  an  affidavit  that  the  caufe  of  a^ion  was 

battery  and  wounding,  and  that  there  were  feveral 
wounds  given  by  a  fword,  whereby  plaintiff  was  in 
•danger,  ^c.  And  it  was  faid,  that  fpecial  bail  was 
granted  about  ten  years  ago,  upon  a  like  motion  in 
the  cafe  of  Paiton,  in  which  one  was  hung  up  upon 
a  tenter-hook  in  Butcher-row^  in  the  night  ;  and  it 
was  doubted  whether  it  could  be  granted,  fince  the 
flat.  13  Char.  7..  Jiat.  2.  c.  2.  concerning  Z<2///^U 
and  Bail  \  and  it  feemed  that  it  might,  becaufe  it 
was  faid  that  the  flatute  was  intended  to  prevent 
oppreflion  in  the  country,  by  requiring  exceffive  bail : 
therefore  they  ordered  defendant  to  give  fpecial  bail. 
^id.  307.  pi.  10.  No  fpecial  bail  of  courfe  in  bat- 
tery, but  mufl  be  applied  for  and  obtained  by  fpecial 
motion  and  order.  Ihid.  Rule  of  Mich.  6  Char.  2, 
1654.  K.B.  C.P.     SeeGilb.  Hifi.  C.P.  37. 

Lord  Chief  Juftice  Holt  faid.  When  people  come 
to  him  for  bail,  they  mult  be  content  with  bail  of 
reafonable  value,  and  not  infift  upon  their  worth  in 
proportion  to  the  fum  charged.  6  Mod,  266,  And 
he  wifhed  attornies  would  beware  of  charging  ex- 
travagant acetiamsy  for  other  wife  an  adlion  of  the 
cafe  would  He  for  holding  to  exceffive  bail.  Ihid. 
267.  12  Mod,  257,  273.  2  Keb,  loi.  pi.  28, 108. 
//.4. 

Special 
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Special  bail  in  battery,  for  putti^  an  arm  out  of 
joint,  denied.    Mod.  2.     Granted  for  a  foul  battery 
againft  a  man  and  his  fervant.     Comb.  57. 

Holt  Chief  Juftice  faid.  When  people  came  to 
him  for  leave  to  charge  with  acetiams^  in  cafes  of 
outrageous  batteries,  he  would  give  leave  to  charge 
with  a  good  fum.  6  Mod.  266.  Court  refufed  to 
hear  affidavits  againft  an  outrageous  battery,  being 
only  to  prevent  fpecial  bail.     2  Keb.  108.  pi.  46. 

In  debt,  bail  is  of  courfe.  Rule  of  Mich,  /^/"/tz  in  debt. 
1654.  fe£f.  12.  6  Char.  2.  Trin.  24  Elix.  1582. 
Barnes  80.  See  10  Mod.  24.  In  an  a(^ion  upon  a 
replevin  bond,  common  bail  (hall  be  filed.  Salk, 
99.  /»/.  8.  Carth.  ^ig.  Holt  i2j.  12  Mod.  ^20, 
380.  but  S.P.  does  not  appear  in  any  of  them. 

In   detinue^  bail  is    at  difcretion.      Same   Rules.  Detinue. 
Barnes  ibid. 

In  a  fpecial  aftlon  on  the  cafe,   bail  at  difcretion.  special  action  on 
Same  Rules.     Barnes,   ibid.  the  cafe. 

In  confpiracy,  no  fpecial  bail   of  courfe,    without  confpiracy. 
fpecial  motion  and  order.     Rule  of  Mich,  term  1654. 
feci.  12.      6  Char.  2.   K,  B.  &  C.  P.      Barnes  74. 

Judge  at  his  chambers  will  order  fpecial  bail,  if 
he  thinks  fit,  which  defendant  has  a  right  to  apply 
to  the  court  to  get  difcharged,  if  not  weJi  founded,. 
Barnes  48. 

In  an  a<flion  of  confpiracy,  Ojffiey  prayed  fpecial 
bail  on  a  malicious  indid^lment,  to  charge  piaintiiFas 
a  fpiriter  of  children,  defendant  being  going  beyond 
fea,  which  the  court  refufed,  being  a  bare  confpi- 
racy. Albeit,  in  the  Exchequer.,  in  Adam^s  cafe,  it 
was  granted,  he  being  imprifoned  four  months  for 
fufpicion  of  treafon,  and  difcharged  by  the  King 
and  council.      2  Keb,  796. 

In  falfe  imprifonment,   no  fpecial  bail  of  courfe,  p^j^^  j      .<• 
without  fpecial   motion   and   order.     Rule  of  Mich.  ment. 
Urm  1654.  fea,    I2.     6  Char.  2.  K.B,  ^  C.  P. 
Barnes  74. 

"  In  cafe  any  tenant  for  life  or  years,    or  other  tenants  holdmg 
perfon,  who  fhall  come  into  poireflion  of  any  lands,  over  after  de- 
tenements,  or  hereditaments,    under  or  by  collufion  "^^"*^  *°  P^y 
with  fuch  tenant,    wilfully  hold  over   after  the  de-  brheiYto  fpecSl 

M  3  termination  bail. 
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In  ejeilment, 


Kn  covenant. 


termination  of  fuch  term,  and  after  demand  made 
in  writing  for  delivering  the  pofleffion  thereof  by 
the  perfon  to  whom  the  remainder  or  reverfion  (hall 
belong,  or  his  agent ;  fuch  perfon  holding  over 
{hall  pay  double  the  yearly  value  of  the  lands,  ^c» 
fo  detained,  to  be  recovered  by  a£lion  of  debt, 
whereunto  the  defendant  (hall  be  oblige.d  to  give 
fpecial  baii,  againft  which  penalty  there  (hall  be  no 
relief  in  equity."     Stat.  4  Geo.  2.  c.  28.  fe£i.  i. 

Motion  in  treafqry  for  bail  in  an  a(Si:ion  for  mefne 
profits,  after  a  recovery  in  ejeftment  upon  the  leflbr 
of  the  plaintiff's  affidavit,  that  the  mefne  profits 
amounted  to  89/.  Bail  ordered  for  80/.  This  is  a 
caufe  of  a6^ion  which  is  bailable,  or  not,  at  the 
difcretion  of  the  court,  or  a  judge.  Barnes  88. 
PraSi,  Reg.  C.  P.  62.   S,  P. 

Defendant  held  to  bail  by  a  judge's  order,  in  an 
action  for  mefne  profits,  after  judgment  in  ejedtment 
againft  the  cafual  eje£tor  by  default,  difcharged  by 
plaintiff's  confent  on  common  appearance,  the  ace- 
tiam  being  in  cafe  inflead  of  trefpafs  only.  2  Barnes 
59.  It  was  obferved  by  the  courts  that  thefe  adions 
for  mefne  profits  (which  are  grown  very  fafhionable) 
tend  to  create  double  expence.  Why  (hould  not 
plaintiff  be  ready  at  the  trial  of  the  ejedment,  to 
prove  his  damages,  which  may  be  recovered  in  that 
a<9:ion,  without  bringing  a  fecond  for  mefne  profits  ? 
The  true  rule  as  to  the  time  from  which  mefne  pro- 
fits are  to  be  recovered,  feems  to  be  where  judgment 
is  againft  the  cafual  ejedlor,  from  the  time  of  the 
delivery  of  declarations  to  the  tenants  in  poffeffion, 
or  from  the  time  of  an  actual  demand  of  poffeftion 
proved,  where  judgment  is  againft  the  tenants  in 
poffeffion  (or  the  landlord  defending  in  their  ftead) 
from  the  ou/ier  admitted  by  the  common  confent 
rule ;  but  in  neither  cafe  from  the  demife,  which 
may  be  laid  back  at  plaintiff's  pleafure.  2  Barnes 
59.    See  id.  367. 

In  an  acSlion  of  covenant,  defendant  is  not  bound 
to  put  in  fpecial  bail,  unlefs  plaintiff  has  obtained  a 
rule  of  court,  or  an  order  from  a  judge  for  that  pur- 
pofe,  or  unlefs  the  covenant  be  for  payment  of  mo- 
ney, 
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ney,  until   declaration.     Rule  of  i^/V^.  term  1654, 
fc6i.  12.     6  Char,  2.      12  yl<f^i.  30. 

Motion  for  bail  upon  a  writ  of  error  in  an  ad^ion 
of  debt  upon  bond ;  conditioned  for  payment  of 
300/.  mentioned  in  a  furrender  of  a  copihold  by 
way  of  mortgage,  and  not  for  performance  of  cove- 
nants, wherein  judgment  had  pafled  by  default.  By 
the  courts  there  muft  be  bail.  This  cafe  is  out  cf 
the  ftatute  16  &  ij  Char.  2.  chap.  8.  (revived  and 
made  perpetual  by  22  ^  23  Char.  2.  c.  4.)  bat 
within  the  ftatute  3  Ja?nes,  chap.  8.  (revived  and 
made  perpetual  by  3  Char.  chap.  4.  feSf.  4..)    Barnes 

In  debt  upon  bond  to  perform  covenants,  no  bail 
{hall  be  given,  but  with  refpe^i  to  the  breaches,  and 
the  damage  done  thereby.  Sid.  63.  pi.  38.  Noy's 
Rep.  88.  Lev.  300.  And  the  meafure  of  that  (hail 
be  taken  from  plaintiiF's  oath.     Sal^.  100.  pi.  li. 

A6lion  of  covenant  brought  by  plaintiff,  patentee 
of  Drury-lane  playhoufe,  againft  defendant  for  not 
performing  dances  upon  the  ftage  according  to  arti- 
cles, whereby  plaintiff  fwore  himfelf  damnified  lOo/. 
defendant  moved  in  the  treafury  for  a  common  ap- 
pearance, but  did  not  obtain  a  rale,  the  plaintiff 
having  fworn  to  a  certain  damage.      Barnes  58. 

Plaintiff  fwore  that  defendant  covenanted  to  pay 
him  315/.  for  the  purchafe  of  land,  that  he  had 
been  always  ready  to  convey  the  eftate  on  payment 
of  the  purchafe  money,  but  defendant  refufed,  where- 
by plaintiff  fwears  himfelf  damnified  40/.  Common 
appearance  ordered.  No  previous  application  to  a 
judge.  Damages  uncertain.  Old  cafes  are  not  to 
be  followed,  where  damages  can  be  reduced  to  a  cer- 
tainty ;  as  in  covenant  of  payment  of  money,  or 
where  a  tenant  covenants  with  his  landlord  to  pay 
a  certain  fum  for  every  acre  of  land  he  plows  up,  or 
the  like,  plaintiff  is  intitled  to  bail,  otherwife  not, 
efpecialiy  without  a  judge's  order  previous.  It  is 
not  reaibnable  that  defendant  (hould  be  held  to  bail 
for  fuch  damages  as  plaintiff  fancies  he  has  fuftained, 
and  is  plea  fed  to  fwear  to.  2  Barnes  94.  So  in 
an  action  on  bond  to  fave  harmlefs,  plaintiff  muft 

M  4  ("wear    ■ 
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fwear  pofitlvely  and  certainly,  how,  and  for  how 
much  he  is  damnified  ;  the  court  cannot  take  it  by 
imolication.      7.  Barnes  97. 

In  an  a£lion  of  covenant,  plaintiff  made  affidavit 
that  defendant  was  his  tenant,  and  that  he  had 
broke  feveral  covenants  in  his  leafe,  to  his  damage 
of  100/.  and  thereupon  held  him  to  fpecial  bail. 
iMoved  that  defendant  might  be  difcharged  on  com- 
mon hail ;  becaufe  the  damages  vvere  merely  un- 
certain, and  plaintiff  had  obtained  no  order  of  a 
judge,  whereby  fpecial  bai)  was  recj-uired.  In  cove- 
nant for  rent  he  did  agree  it  was  otherwife.  Ac-^ 
cordingly  a  rule  was  made  to  fhew  caufe;  and  after- 
wards  it  was    mace   abfolute.     2  Barnard,   K.   Bt 

Defendant  was  held  to  bail  in  an  action  for  the 

penalty  of  100/.   for  not  delivering  goods  of  300/, 

value,  within  a  certain  time,  purfuant  to  agreement 

in  writing.      2  Barnes  56. 

fi^  ttov£$^  Bail  in  Trover  by  acetiam  is  of  eourfe.    Barnes  80, 

It  was  held  that  upon  a  proper  affidavit  the  writ 
may  be  marked  for  bail  in  Trover^  without  order  of 
^he  court,  or  of  a  judge  at  his  chambers  ;  for  it  is 
more  an  a6|ion  of  property^  than  a  Tort.  2  Stra, 
1 1 92.     6  Mod\  14. 

Plaintiff  brought  an  a(5tion  of  Trover  againfl  de- 
fendant in  Poultry  Counter  in  London^  for  goods  of 
great  value.  Defendant  removed  the  caufe  by  Ha- 
beas Corpus  into  King's  Bench.  And  he  moved  there 
to  be  difcharged  upon  cornmon  bail ;  becaufe  he  feized 
thefe  goods  as  judge  of  the  admiralty  in  Penfylvania, 
they  being  condemned  there  by  fentence ;  and  the 
faid  fentence  affirmed  here  upon  appeal  by  Sir  Charlei 
Hodges.  The  plaintiff  made  affidavit  of  the  value 
of  the  goods  to  be  100/.  And  by  Holt  Chief  Juf- 
tice,  the  pratStice  is,  that  if  the  plaintiff  does  not 
fhew  his  caufe  nf  a£lion  upon  fummons,  the  defen- 
dant fhould  be  difcharged  upon  common  b^il,  not- 
withilanding  that  the  caufe  is  removed  from  an  in- 
ferior court.  12  Mod.  526.  Now  here  the  defen- 
dant, having  a£^ed  as  judge,  is  not  liable  to  an  ac- 
tion.    But  bail  was  ordered  to  be  put  in  for  500  /, 

becaufe 
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becaufe  if  the  defendant  afted  as  a  judge,  he  will  be 
Out  of  danger  of  any  a<5lion  ;  but  if  he  did  not  aft  as 
a  judge,  then  it  was  very  reafonable  that  fpecial  bail 
(hould  be  put  in.      2  Ld.  Raym.  767. 

An   action  of  Trover  was  brought  by  the  prefent 
plaintiff  againft   one  Mafon^    wherein    he   obtained 
judgment  by  default,  and  afterwards  had  final  judg- 
ment 5    whereupon  a   writ  of  error   was   brought, 
and  another  action  of  Trover  was  now  brought  by 
the  fame  plaintiff,  and  for  the  fame  goods  for  which 
the  firft  action  was   brought  againft  Broughton.     It 
was  hereupon  moved,  on  an  affidavit  that  the  goods 
converted  amounted  to  more  than  10/.  that  the  de- 
fendant might  be  held  to  fpecial  bail.     And   it  was 
compared  to  the  cafe  of  an  indorfee  of  a  bill  of  ex- 
change, who  may  bring  an  a6tion  both  againft  the 
drawer  and  indorfor,  and  hold  them   both  to  bail. 
And  Stra,  515.  was  cited,  where  upon  a  motion  to 
ftay  proceedings,  it  was  held,  that  an   indorfee  of  a 
bill  of  exchange  may  bring  an  action  thereon,  both 
againft  the  indorfor  and  drawer  ;  and  the  court  is  on- 
ly to  fee,  that  the  plaintiff  hath  but  one  fatisfadtion. 
So  here  the  plaintiff  may  fue  both  Mafon  and  the 
prefent  defendant,  and  is  intitled  to  the  fame  procefs 
againft  the  laft,  as  if  the  action  had  been  brought 
againft  him  only.     And  it  was  urged,  in  anfwer  to 
an  obje6tion  made  by  Page^  juftice,  that  by  a  judg- 
ment obtairied  by  the  plaintiff  in  Trover^  the  goods 
are  become  the  defendant's ;  that  a  fpecial  property 
only  is  thereby  vefted  in  him:  and   in  the  prefent 
cafe,  it  is  evidence  only  of  a  property,  as  between 
the  plaintiff  and  Mafon^  but  not  as  between  the  pre- 
fent parties. 

But  by  the  court  {Lee^  chief  juftice  abfent) :  the 
property  of  the  goods  is  intirely  altered  by  the  judg- 
ment obtained  againft  Majon^  and  the  damages  re- 
covered in  the  firft  action  are  the  price  thereof ;  fo 
that  he  hath  now  the  fame  property  therein  as  the 
original  plaintiff  had  ;  and  this  againft  all  the  world. 
And  therefore  the  motion  was  denied.  It  was  urged 
for  the  defendant,  that  the  plaintiff  is  not  intitled 
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to  fpecial  bail,  becaufe  then  he  would  have  bail 
upon  bail.     Andr.  Rep.   i8.      2  Stra.  1078. 

In  account,  pbintifF  infifted  on  fpecial  bail,  be- 
caufe defendant  would  go  beyond  fea  ;  but  denied 
by  the  court;  for  in  account  no  fpecial  bail  is  to  be 
found,  till  judgment.  PraSf.  Reg.  C.  P.  (^7wad  com- 
putet^ 2  RoL  Rgp.  53.  Lev.  300.  Keb.  99.  pi.  93. 
2  Keb.  335.  Noy  Rep.  28.  Ventr.  103.  where  the 
fpecial  bail  was  difcharged,  and  faid  that  if  plaintiff 
would  have  fpecial  bail,  he  muft  arreft  defendant 
in  an  action  on  the  cafe. 

In  ajfumpftt  bail  is  of  courfe.     Barnes  80. 

Defendant  v/as  held  to  bail  by  lord  chief  juftice's 
upon  affidavits  of  a  criminal  converfation 
with  plaintiff's  wife.  Defendant  afterwards  applied 
to  lord  chief  juftice,  upon  affidavits  of  himfelf  and 
plaiiitiff's  wife,  that  plaintiff  having" been  long  be- 
yond feas,  and  the  wife  having  had  advice  of  his 
death,  received  defendant's  add  relies,  and  married 
him  as  her  fecond  hufband  ;  lord  chief  juftice  order- 
ed defendant  to  apply  to  the  court,  and  upon  read- 
ing affidavits,  and  hearing  counfel  on  both  fides,  the 
chief  juflice  was  of  opinion,  that  the  order  for  bail 
ought  to  be  difcharged,  nothing  criminal  appearing 
in  the  defendant ;  and  in  cafes  of  this  kind,  which 
differ  from  actions  brought  upon  contra6i:s,  no  bail 
is  required,  unlefs  by  tlie  fpecial  order  of  a  judge, 
which  defendant  hath  a  right  to  apply  to  the  court 
to  difcharge,  if  not  well  founded.  Forte/cue  and 
Reeve  juflices  thought  that  entering  into  the  foun- 
dation of  the  order,  was  examining  the  merits  of 
the  caufe;  and  therefore  improper  before  the  trial. 
Defendant  was  held  to  ball,  and  had  four  days  time 
to  put  in  the  fame;  [Denton  juftice  abfent.)  Barnes 
47.     PraSf.Reg.  C.  P.  63. 

Moved  for  a  fpecial  a^etiam  in  trefpafs,  for  lying 
with  the  plaintiff's  wife,  which  was  granted ;  and 
held  the  defendant  to  50/.  bail. 

N,  B.  Affidavits  were  produced  of  the  indecent 
liberty  they  took  together.      11  Mod.  275.  pi.  24. 

Bail  ordered  for  200/.  in  an  aftion  for  a  malicious 
profecution   for  forgery,    upon   plaintiff's  affidavit. 

Defendant 
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Defendant  moved  for  a  common  appearance;  and  it 
appearing  that  the'plaintifF  was  not  acquitted  of  the 
indi6lment  upon  the  merits,  but  upon  a  flaw,  and 
no  precedent  being  produced  of  an  order  for  bail  in 
fuch  an  action  ^s  this,  (though  for  falfe  imprifon- 
ment  there  was)  the  rule  to  (hew  caufe,  why  a  com- 
mon appearance  ftiould  not  be  entered,  was  made 
abfolute.  Barnes  j^.  Rep.  and  Caf.  of  PraSi,  148. 
Fraa,  Reg.  C.  P.  66. 

Plaint  was   levied  in   an  inferior  court  before  a  Before  the  debt 
deht  contraded,  and  an  arreft  upon  a  procefs  upon  '^  <=o"'^raaed. 
the  plaint  adjudged  ill  by  the  courts      7  Mod.  55. 

The  defendant  covenanted  to  pay  to  the  plain tifF^s^o''e  themo- 
a  fum  of  money  on  the  24ih  of  June  j  whereupon  ^^^  '^  "^* 
the  plaintiiF  takes  out  a  latitat,  tefted  the  ^^  of 
Afay,  returnable  the  laft  day  of  Trinity  term  follow- 
ing, and  arretted  the  defendant  upon  it :  which  be- 
ing made  appear  to  the  court,  they  difcharged  the 
arrefl :  for  though  it  is  allowed  a  man  may  take  out 
a  latitat  before  the  money  is  due,  yet  the  party  muft 
not  be  arretted  upon  it.  8  Mod.  343.  Barnard. 
K.  B.  57.  And  this  differs  from  an  original,  which 
if  it  be  tetted  before  the  money  due,  it  is  abateable  ; 
but  the  latitat  is  only  to  bring  him  into  cuftody, 
that  the  plaintiff  may  declare  againft  him  by  bill,  ' 
and  after  that  the  proceedings  upon  the  latitat  ceafe. 
(By  the  cuftom  of  London^  the  debtor  may  be  ar- 
retted before  the  money  is  due,  to  make  him  find 
fureties.)  8  Co.  126.  Hardr.  303.  Hob.  86.  II 
Hen.  6.  3.  Bohun^s  Priv.  Lond.  79.  Edit.  1723. 
It  was  alfo  moved,  that  the  defendant  might  have 
cofts,  being  put  to  the  charge  of  motions  to  be  dif- 
charged ;  but  the  court  would  grant  none,  it  being 
but  for  taking  cut  of  the  procefs  of  the  court. 
Vent,  28. 

In  tfefpafs  and  falfe  imprifonment,  the  defendant  Before  a  writ  is 
juftifies  by  arreft  on  latitat  \  to  which  the  plaintiff  ^^^  °'^'" 
replied,  that  the  writ  was  taken  out  after  the  arreft  ; 
to  which  the  defendant  demurred;  and  hy  the  courty 
the  antedate  of  the  writ  will  not  fuffice,  if  the  pro- 
ceedings be  after,  as  in  Harrifon^s  cafe,  an  obligation 
not  to  profecute  betore  Eajier  term  ;  the  defendant 

faid. 
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faid,  he  did  not;  the  plaintifF  reph'es,  that  he  fued 
forth  a  writ  returnable  in  Eafter  term,  tefted  in 
Hilary  term  ;  to  which  he  appeared  :  to  which  the 
defendant  rejoined,  that  he  fued  forth  the  writ  after 
,  the  beginning  of  Eajier  term,   which  he  is  eftopt  to 

do,  the  firft  writ  being  his  own,  and  the  appear- 
ance is  to  that  writ,  therefore,  though  profecuted 
by  another  in  his  name,  is  not  avoidable;  and  for 
the  fame  reafon  he  is  concluded  to  fay,  that  he  fued 
it  out  after  Eajier  term.  But  a  ftranger  is  not  con- 
cluded to  (txy^  the  writ  was  fued  out  after  ;  and  fo 
here,  efpecially  the  latitat  being  not  fuable  with  any 
other  tcfte  than  of  the  precedent  term  ;  but  an  ori- 
ginal may  be  tefted  at  any:  and  judgment  for  the 
plaintifF,   ni/t.      3  Keh.  Rep.  213.  pi.  21. 

In  ttefpafs  of  afTault  and  imorifonmenr,  thedefen-. 
dant  as  bailifF  of  the  (herifF  juftified  by  latitat.,  tefted 
the  27th  of  June  in  Trinity  term  ;  the  plaintifF  re- 
plied, that  the  faid  writ  was  fued  out  on  the  9th  of 
Juguji,  which  was  after  the  arreft  of  the  plaintifF;  to 
which  the  defendant  demurred;  and  judgment  prayed 
for  the  plaintifF:  But  by  the  court.,  this  is  an  eftoppel, 
,  efpecially  in  cafe  of  a   bailifF,   whofe  warrant   might 

be  before  the  arrefl,  and  all  writs  mufl:  be  tefled  as 
of  term  ;  and  the  (herifF's  not  returning  the  writ,  or 
not  having  any,  fhall  not  prejudice  his  under-bailifF; 
but  by  the  court.,  a  good  adtion  will  lie  againfl  the 
(herifF,  or  a  bailifF  of  a  franchife ;  and  it  was  ad- 
journed. 2  Keb.  173.  pi.  56,  198.  pi.  25. 
Without  a  writ.  «  If  any  flier ifF,  or  other  perfon,  having  autho- 
rity to  execute  writs,  make  any  warrant  for  the 
fummons  of  any  perfon,  as  upon  any  writ  or  fuit, 
or  for  the  arrefl  or  attaching  of  any  perfon  by  his 
body  or  goods,  to  appear  in  any  of  the  courts  at 
Weftminjler.,  or  el fe where,  (not  having  before  that, 
the  original  writ  or  procefs  warranting  the  fame) 
upon  complaint  thereof  to  the  juflices  of  ajfi%e  of  the 
county,  or  to  the  judges  of  the  court  out  of  which 
the  procefs  ifFued,  not  only  the  party  who  made 
fuch  warrant,  but  the  procurers  thereof,  fhall  be 
fcnt  for  by  attachments,  or  otherwife,  as  the  judges 
(ball  think  good,  and  be  examined  upon  their  oatha; 

and 
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and  if  the  ofFence  be  confefTed,  or  proved  by  wit- 
nefles,  the  judges, (hall  commit  the  ofFeuders  to  the 
gaol  of  the  county  or  court,  where  the  fame  (hall 
be  examined,  until  they  have  fatisfied  the  party 
grieved,  not  only  the  fum  of  10/.  but  alfu  all  fuch 
cofts  and  damages  as  the  judges  (hall  fet  down,  that 
the  party  hath  fuftained  thereby,  and  20/.  a-piece 
for  their  ofFence  to  the  King.'*  Stat.  43  Eliz.  c:  6» 
See  Rule  of  1654.  feSf.  2.  Hilary  14  ^  15  Char.  2. 
Rule  I.  Note  ;  The  faid  rule  literally  was  again  in  Trz- 
nity  term,  i  jfam.  2.  figned  by  the  following  judges, 
jfoneSy  Charlton,   Levinz,  and  Street. 

And  bv  the  flat.  6  Geo.  c.  21.  feSl.  53.  "  No 
high-fheriff,  under-fherifF,  their  deputies  or  agents, 
fhall  make  out  any  warrants,  before  they  have  in 
their  cuftody  the  writs  upon  which  fuch  warrants 
ought  to  iffue,  on  forfeiture  of  10/.  And  every  war- 
rant, to  be  made  out  upon  any  writ  out  of  the  King*s 
Bench^  Common  Pleas^  or  Exchequer,  before  judgment, 
to  arreft  any  perfon,  (hall  have  the  fame  day  and 
vear  fet  down  thereon,  as  fhall  be  fet  down  on  the 
writ,  under  forfeiture  of  10/.  to  be  paid  by  the  per- 
fon who  fhall  fill  up  or  deliver  out  fuch  warrant." 
Same  Jlatute,  fe5i.  54. 

An  attorney  of  the  Common  Pleas  brought  an  ^^*  ^^^\ct  iov  i^toA 
tion  againft  another,  whereupon  he  was  arrefted  in  debt. 
the  country,  and  when  he  came  to  London,  the  at- 
torney caufed  him  to  be  arrefted  again  in  London  for 
the  fame  debt ;  and  this  was  (hewn  to  the  court, 
and  the  attorney  called,  to  whom  Anderfon  faid,  "  If 
a  man  be  fued  here  for  a  debt,  and  after  be  arrefted 
in-aaother  court  for  the  fame  debt,  the  penalty  is  fine 
and  imprifonment :  and  that  is  both  the  law  and 
cuftom  4f  this  court."  And  fo  the  attorney  was 
committed  to  the  Fleet.     Goldjb.  30. 

If  a  defendant  fhall  be  lawfully  delivered  from  an 
arrefl  upon  any  procefs,  the  fame  defendant  Ihall  not 
be  again  arrefted  at  the  fame  time  by  virtue  of  any 
procefs,  at  the  fuit  of  the  fame  plaintifFj  and  if  any 
attorney  or  plaintifFfhall  ofiend  in  the  premifTes,  the 
name  of  fuch  attorney  fo  ofFending  (hall  be  ftruck 
cut  of  theioll  of  attornies,  and  as  well  the  faid  at- 
torney 
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torney,  as  the  plaintiff  in  the  faid  procefs  namdd, 
{hall  be  refpectively  punifhed,  as  to  the  court  fliall 
feem  juft.  Rule  2  of  Mich,  term  1663,  l^  Char.  2, 
K.  B.     See  Barnes  50. 

The  affidavit  to  hold  to  fpecial  bail  being  defec- 
tive, common  bail  was  ordered;  and  thereupon  the 
plaintiff  on  the  19th  of  April  made  a  full  affidavit, 
and  took  out  a  new  writ,  and  held  the  defendant  to 
bail :  and  the  next  day,  the  20th  of  April,  movt^ 
to  difcontinue  upon  payment  of  cofts.  And,  by  the 
court,  the  plaintiff  has  been  too  quick,  for  he  ftiOuld 
have  had  the  cofts  taxed  and  paid  before  he  took  out 
a  new*  writ :  therefore  let  the  plaintiff  pay  him  his 
cofts  of  this  application.     2  Stra.  1209. 

In  debt  upon  a  bond  for  900/.  the  defendant  put 
in  bail,  who  juftified  in  court,  and  were  allowed. 
The  plaintiff,  finding  they  were  forfworn,  and  worth 
nothing,  difcontinued  ;  but  before  he  had  done  fo, 
he  arrefted  the  defendant  in  a  fecond  a£lion,  and 
held  him  to  bail,  according  to  the  above  cafe,  and 
obtained  a  rule  to  (hew  caufe ;  v^hen  the  whole  vil- 
lainy appearing,  the  court  difcharged  the  rule,  ^nd 
faid,  the  plaintiff  uoas  right  in  laying  hold  of  him  as  he 
did;  for  had  he  difcontinued  before,  the  defendant 
would  probably  have  run  away.  And  therefore  or- 
dered he  (hould  be  held  to  fpecial  bail.  •  2  Stra.  12 1 6. 
See  2  Barnard.  K.  B.  396.  Supplem.  to  Lil.  Ahr, 
II,    12. 

The  defendant  had  been  difcharged  out  of  cuftody 
by  a  judgment  in  one  of  the  courts  of  Ireland,  upon 
an  a6i:  of  parliament  that  paffed  Jaft  feffions  there, 
for  ordering  poor  prifoners  to  be  releafed  out  of  cuf- 
tody. Notwithftanding  which  he  was  fince  arrefted 
here  by  the  fame  perfon,  and  for  the  fame  caufe  of 
action.  Upon  which  it  was  nioved,  that  this  court 
would  difcharge  him  upon  common  bail ;  for  that 
be  fubmitted  it,  this  court  would  pay  regard  to  the 
judgments  in  all  foreign  countries  whatfoever.  The 
court  faid,  This  was  a  proper  rule  in  the  adniiralty 
jurifdiftions,  becaufe  that  law  is  in  all  places  the 
fame.  But  the  municipal  laws  of  diftin(3:  countries 
vary,  and  therefore  they  would  not   fay   whether 

there 
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there  was  any  method,  that  could  be  taken  in  this 
kingdom,  to  make  that  judgment  credited  here. 
However,  this  ihey  faid  was  certain,  that  the  de- 
fendant could  not  be  difcharged  on  motion  upon 
it,  for  till  the  late  zSis  of  2  Geo.  2.  c.  20,  22.  [long 
fince  expired]  that  paffed  here,  they  could  not  have 
done  that  in  any  fuch  cafe,  and  that  aft  does  not  ex- 
tend to  any  cafe  out  of  England,  Accordingly  the 
Motion  was  refufed.      Barnard.   K.  B.  420. 

"  If  anv  man  (hall  malicioufly  (for  vexation  and  Atthefuitofa 
trouble)  caufe  or  procure  any  perfon  to  be  arrefled  or  per^'on unknown, 

11  r  •        ^i  ^         c   I^'      y      Tt        T     or  without  plain- 

attached,   to  anlwer  m    the   courts  o»  A/n^  j  i^^«a;,  ^^^ >j  confent. 

Marjhalfea^  ^c.  or  in  any  of  the  faid  courts,  at  the 
fuit  of  any  perfon,  whereas  there  is  none  fuch,  or 
without  the  confent  and  agreement  of  the  party  at 
whofe  fuit  fuch  arreft  or  attachment  is  procured,  the 
party  fo  caufing  or  procuring  the  fame,  and  thereof 
convi£l  by  indicStment,  or  prefentmenr,  the  tef?:imonv 
of  two  or  more  witnefTes,  or  other  due  proof,  (hall 
fufFer  fix  months  imprifonment  without  bail,  and 
(hall  not  be  enlarged  till  he  hath  fatisiied  the  party 
grieved  his  treble  damages  j  and  beiides,  fhall  forfeit 
unto  the  party  in  whofe  name  the  a6lion  is  brought 
(if  he  be  known)  10/.  to  be  recovered,  as  alfo  the 
faid  treble  damages,  by  a£lion  of  debt,  bill,  or  plaint, 
in  any  court,  againft  the  party  fo  offending,  his  ex- 
ecutors or  adminiflrators,  in  v/hich  no  eflbin,  l2c, 
ftiall  be  allowed."      8  Eliz.  c.  2.  feSJ.  ^. 

The  queftion  was,  How  this  proof  ought  to  be  in 
an  a£lion  upon  the  flatute,  whether  by  collateral 
^100^  before?  And  it  was  held,  that  the  proof  fhall 
be  in  the  fame  a6lion,  and  not  in  any  other  courfe. 
Wherefore  this  exception  being  taken  after  verdidt-, 
it  was  adjudged  to  be  well  enough  brought  j  and 
judgment  for  plaintiff.  Cro.Jam.  188.  pi.  ii.  /i, 
381.     See  10  Ed.  4.    11. 

This  cafe  was  cited  in  Lutw.  441.  where  in  debt, 
the  condition  of  a  bond  was  to  pay  200/.  upon  due 
proof  of  breach  of  any  part  of  the  articles ;  and  rt  was 
infifted  that  there  ought  to  have  been  proof  of  the 
breach  of  feme  of  the  articles  before  the  a6lion  was 
brought,  ht  not  allowed  ^  for  the  proef  may  be  in 
3  this 
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this  fame  a<^Ion;  and  the  plaintifF  had  judgment  by 
opinion  of  all  the  court. 

In  an  action  on  this  ftatute,  the  plaintiff  declared 
that  defendant  caufed  him  to  be  arretted  at  the  fuit 
of  A.  B.  C,  and  D.  where  B,  C.  and  D.  never 
confented  to  it,  and  that  was  for  vexation,  none  of 
them  having  caufe  of  adlion.  fp^ray  and  Gaudy  juf- 
tices  held  this  out  of  the  ftatute,  but  the  other  juf- 
tices  within  it ;  for  one  of  the  parties  has  colour,  and 
may  give  fufficient  authority  to  arreft  him :  and  it 
cannot  be  faid  to  be  malicioufly  done.  But  the  fta- 
tute being  mifrecited,  it  was  for  that  caufe  princi- 
pally adjudged,  that  the  plaintiff"  take  nothing  by  hii 
hill.     Cro.  Eliz.  236.  pi.  I. 

An  a'ilion  on  this  ftatute  was  brought  in  C,  P, 
but  this  was  held  by  the  whole  court  not  to  be  with- 
in the  ftatute  5  and  therefore  judgment  was  given  fot 
the  defendant.     Ltitw.   166,   169. 

Cafe  on  this  ftatute  for  profecuting  a  fuit  againft 
the  now  plaintiff,  in  the  name  of  the  defendant  and 
y.  S.  without  the  knowledge  of  J.  S.  and  in  which 
the  now  defendant  was  nonfuited.  The  jury  found 
the  profecution  malicious.  It  was  argued  whether 
the  adtion  lay,  bat  adjourned.  2  Sid.  162.  S,  C. 
cited  Raym.  135.  by  Twifden  J.  (who  was  counfel 
for  the  plaintiff  in  the  faid  caufe)  as  refolved  that  the 
a£lion  lies  for  fiich  indidlment^  but  that  the  judg- 
ment was  afterwards  reverfed  in  the  Exchequeir 
chamber,  but  faid  it  feemed  a  hard  cafe,  if  the  a<^ion 
(hould  not  lie.  5.  C.  cited  by  Holt  Chief  Juftice,  ih 
delivering  the  opinion  of  the  court,  5  Mod.  409. 
and  fays,  it  is  true  that  the  judgment  was  revferfed, 
but  that  it  was  not  becaufe  the  action  would  not  lie, 
but  becaufe  he  was  iiot  indi<Sled  of  any  offence  with- 
in the  ftatute,  as  appeared  upon  the  fadt,  as  fet  forth 
in  the  indictment.  So  that  if  he  had  been  convi(5led, 
he  could  have  incurred  no  damage,  for  the  court 
would  have  arretted  judgment.  6".  C.  cited  by  Holt 
Chief  Juftice,  as  from  a  manufcript  report  of  Bridg- 
man  Chief  Juftice,  which  fays  the  reafon  of  the  re- 
verfal  was,  becaufe  the  indictment  was  for  no  of- 
fence at  all :  for^  in  faCt,  Prefcoit  arretted  Ghambet- 

laine 


iaine  in  his  own  name,  and  the  name  of  J.  S.  for  i 
debt  due  to  them  jointly,  which  was  lawful,  with- 
out the  confent  of  J.  5.  And  if  J.  S.  did  not  ap- 
pear, if  it  were  in  a  perfohal  a6tion,  he  might  be 
nonfuit;  or  if  in  a  real  adlion,  he  might  be  fum- 
moned  and  fevered  :  and  therefore  it  was  held  to  be 
no  offence.  Lord  Raym.  Rep.  380.  S.  C.  cited 
thus,  viz.  A.  was  indebted  to  B.  and  C.  and  B, 
without  the  knowledge  of  G.  takes  out  procefs  in 
both  their  names  againft  A.  who  afterwards  profe- 
cuted  B.  upon  the  ftatute  for  fo  doing,  but  B,  was 
acquitted,  and  then  he  brought  an  a6):ion  on  the  cafe 
againft  B.  for  this  malicious  profecution  ;  but  ad- 
judged that  it  would  not  lie,  becaufe  he  might  have 
demurred  to  the  afiion  on  the  ftatute,  for  the  cafe 
was  not  within  the  ftatute  \  and  fo  it  was  his  pwit 
fault  that  he  was  put  to  charges  by  the  trial.  Carth,  - 
417.  S.  C.  cited  by  P^r/^^r  Chief  Juftice,  in  deli- 
vering the  opinion  of  the  court.  10 Mod.  2iy.  Hi/, 
12  Ann.  takes  notice  that  the  Lord  Chief  Juftice 
Holt,  in  his  excellent  argument  upon  the  cafe  of 
Savil  againft  Roberts^  Salk.  15.  (fee  10  Mod.  148, 
214.  Gilb.  caf.  179,  185.  Sir  William  Jones  93.) 
where  he  gives  the  refolution  of  the  court,  feems 
unwilling  to  deny  this  cafe  to  be  law,  though  he 
might. 

Defendant  fuperfeded  by  furprife,  without  plain- After  a  norifulij' 
tifF's  knowledge,  may  be  arrefted  again  for  fame  ^^  fuferfedeas, 
debt.  Barnes  50.  No  bail  in  an  a£^ion  of  debt 
upon  a  judgment  againft  a  prifoner  difcharged  by  fu- 
perfedeas  for  Want  of  profecution.  Rule  2  of  Hil. 
term.,  ^  Geo.  2.  1734.  C.  P.  Mod.  25.  pi.  68. 
2  Keh,  Rep.  582.  pL  116.  March  157.  pi.  227. 
2  Stra.  1039.     See  id,  1218. 

Upon  a  motion  in  this  cafe.  Holt  Chief  Juftice 
faid,  that  he  had  known  it  held  by  the  court,  that 
where  the  plaintift^  was  nonfuited  for  want  of  a  de- 
claration, and  afterwards  brought  another  action  for 
the  fame  caufe,  that  he  ftiould  have  but  common  bail 
to  the  faid  adion.  Lord  Raym.  679.  See  Com, 
Rep.  94.  ca.  62.  But  this  has  not  been  abided  by, 
12  Mod,  501.  -'-^^  --^    - 
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Plaintiff  had  been  non-pros* d  in  a  former  a<5lion  for 
want  of  a  declaration,  and  now,  in  a  fecond  action, 
moved,  that  defendant  might  be  difcharged  upon 
common  bail,  alledging  it  to  be  the  practice  of  C,  P, 
But  hy  the  court ^  We  know  of  no  fuch  pradlice  here, 
and  think  it  very  unreafonable  ;  for  the  plaintiff  fuf- 
fers  enough  by  paying  cofts  in  the  firft  action,  and 
therefore  ought  not  to  be  in  a  worfe  condition  than 
before.  Stra.  439.  Plaintiff  nonfuited  in  debt,  on 
bond,  may  arrert  defendant  in  a  new  adion  on  fame 
bond.  Barnes  69. 
On  recognizance  Upon  a  writ  of  error  brought  in  the  Exchequer 
'^^^^'^'  chamber,  on  a  judgment  given  in  the  King's  Bench^ 

the  '  now  defendant  entered  into  a  recognizance, 
purfuant  to  ftatute  3  yam.  chap.  8.  (made  perpetual 
by  3  Char.  chap.  4.  fe^,  4.)  that  the  plaintiff  in 
error  fhould  profecute  his  writ,  and  if  the  judgment 
ihould  be  affirmed,  then  to  pay  the  debt,  damages, 
and  cofts. 

Afterwards  the  judgment  was  affirmed,  and  then 
plaintiff  brought  an  a6tion  of  debt  upon  this  recog- 
nizance againll  the  bail;  and  the  queflion  was. 
Whether  they  fhould  be  difcharged  upon  common 
bail  ?  And  it  was  faid  by  their  counfel,  that  they 
Ought  to  be  difcharged,  for  'tis  againft  the  pra6tice  of 
the  court,  that  bail  fhould  be  required  of  bail. 

The  reafon  laid  down  in  the  books  of  praiflice, 
why  bail  is  not  required  of  bail,  is,  becaufe  theie 
would  be  no  end  of  bail.  See  Rep.  iS  Caf.  of  PraSf, 
18.      Pra£f.  Reg.  C.  P.    1 1. 

It  was  never  yet  determined,  that  fpecial  bail  is 
not  requirable  in  an  adVion  of  debt  on  a  recognizance 
of  bail ;  but  the  reafon  of  the  cafe  feems  to  require 
it,  becaufe  the  recognizance  is  dire(flly  for  payment 
of  money,  viz.  to  pay  the  debt,  if  the  judgment 
(hould  be  affirmed  ;  and  certainly  it  was  never  yet 
denied,  that  where  an  adlion  of  debt  is  brought  on 
a  bond  for  payment  of  money,  but  that  fpecial  bail 
is  always  required  ;  and  the  reafon  is  the  fame  for 
fpecial  bail  in  an  action  of  debt  upon  a  recognizance 
againft  the  bail,  for  fuch  recognizance  is  a  fecurity 
for  the  payment  of  the  condemnation  money,  and 
3  a 
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a  collateral  undertaking  that  it  (hall  be  paid  upon  the 
affirmance  of  the  judgment ;  aud  the  bail  upon  the 
recognizance  cannot  be  difcharged  but  upon  pay- 
ment of  the  money,  for  they  cannot  render  the  prin- 
cipal, becaufe  fuch  render  doth  not  lie  by  the  bail 
upon  a  writ;  and  fo  it  was  held  by  two  judges,  the 
court  not  being  full,      8  Mod.  237. 

If  an  habeas  corpus  be  returned  into  any  of  the  On  removal, 
courts  above,  though  the  fum  be  under  10/.  they 
will  hold  the  defendant  to  bail,  2  Show.  Rep.  182. 
pi.  183,  that  fo  plaintiff  may  not  be  in  a  worfe  con- 
dition than  he  was  below,  where  defendant  was  held 
to  bail.  The  reafon  why  the  defendants  in  all  cafes 
are  obliged  to  put  in  bail  is,  that  their  jurifdiciions 
being  confined,  they  cannot  follow  the  debtor  out 
of  their  jurifdiftlon  ;  therefore  they  have  always  (in 
the  leaft  pledges)  put  in  bail  that  live  within  their 
own  precin6b  :  and,  were  it  otherv/ife,  it  would  be 
improper  to  give  caution,  and  therefore  it  becomes 
here  neceflary  that  bail  fhouid  be  given  in  all  cafes, 
Gilb.  Hi/i.  C.  P.  37.  Rule  of  Mich,  term  1654, 
SeSi.  12  of  Mich,  term  1649.  I  Char.  2.  d  Mod, 
242.  Cafes  in  the  'Time  of  Holt  Chief  fujiice  87. 
12  Mod.  646. 

But  in  cafe  of  an  executor,  or  adminiftrator,  or 
heir,  no  bail  is  required,  even  on  an  Habeas  Corpus^ 
for  they  ought  not  to  have  been  held  to  bail  below, 
the  debt  not  being;  their  own.     6  Mod.  2^2. 

An  action  was  brought  in  the  court  of  the  fheriffs 
of  London:  defendant  brought  an  Habeas  Corpus  cum 
Caufd^  and  removed  the  caufe  into  the  Common  Pleas y 
but  not  having  put  in  bail,  plaintiff  fued  out  a  Pro' 
cedendo.  Motion  to  fet  afide  the  Procedendo.^  be- 
caufe there  was  no  judge's  order  for  defendant  to  put 
in  bail.  The  queftion  was.  Whether  defendant 
{liquid  not,  at  his  own  peril,  put  in  bail  ?  Or,  whe* 
ther  plaintiif  (hould  not  .procure  a  jiidge*s  order,  and 
ferve  it  upon  defendant,  that  unlefs  bail  be  put  in. 
Procedendo  (hould  be  awarded?  Adjudged  by  the 
whole  court.,  that  fuch  an  order  was  neceifary,  and 
therefore  the  Procedendo  v/as  fet  afide.  PraSi.  Reg. 
C.P.  52. 

N  at  Aa 
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An  a£lion  was  brought  againft  defendant  for  a  (hip 
and  cargo,  and  the  queftion  was,  Whether  defend- 
ant (hould  be  difcharged  upon  common  bail  ?  The 
caufe  came  in  from  London  by  Habeas  Corpus^  and 
therefore  it  was  infifted,  that  fpecial  bail  (hould  be 
put  in  of  courfe.  But  Holt  Chief  Juftice  held,  they 
might  examine  into  the  caufe  of  a6lion,  how  it  came 
»  thither  by  Habeas  Corpus^  and  if  it  was  fuch  which 

required  bail,  though  under  10/.  they  might  make 
defendant  put  in  fpecial  bail ;  but  if  the  a6tion  was 
vexatious,  or  fuch  as  required  no  bail,  then  they 
would  difcharge  him  upon  bail.  See  2  Show,  Rep. 
182.  pi.  183.  It  was  urged  for  the  defendant, 
that  what  he  did  in  relation  to  the  fhip  and  cargo, 
was  as  Judge  of  the  Admiralty  in  the  Weji -Indies^ 
and  therefore  no  reafon  why  he  (hould  be  held  to 
bail :  but  it  appearing  that  defendant  had  the  (hip 
and  cargo  in  his  own  cuftody,  which  was  intermed- 
dling further  than  his  office  warranted  ;  for  this  rea- 
fon he  was  held  to  bail.  Salk.  10 1.  Cafes  in  the 
Timeof  Holt  Chief  Jujiice  ^%,  ^c). 
In  error  and  out-  That  before  any  allowance  of  any  writ  of  error, 
kwry.  ,  or  leverfing  of  any  outlawry  be  had,  by  plea  or  other- 
wife,  through  or  for  want  of  any  proclamation  to 
be  had  or  made,  according  to  the  form  of  flat.  31 
El.  chap.  3.  fe^.  3.  the  defendant  and  defendants  in 
the  original  action  (hall  put  in  bail,  not  onl}'^  to  ap- 
pear and  anfwer  to  the  plaintiff  in  the  former  fuit, 
in  a  new  action  to  be  commenced  by  the  faid  plain- 
tiff, for  the  caufe  mentioned  in  the  firft  action,  but 
alfo  the  condemnation,  if  the  plaintiff  (hall  begin  his 
fuit  before  the  end  of  tv/o  terms  next  after  the  writ 
of  error,  or  otherwife  avoiding  of  the  faid  outlawry. 
Rule  of  Mich,  term  12  Geo.  1 7  25.  C.  P.  See  Hil, 
15  ^  16  Char.  2.  1663.  T'rin.  2  Jam.  2.  1686. 
See  10  Mod.   28 r. 

Plaintiff  declared  in  an  zSi'ion  of  debt  upon  bond  ; 
defendant  craved  oyer^  and  the  condition  appeared  to 
be  for  performance  of  covenants.  Defendant,  after 
oyer^  inftead  of  pleading,  enters  nil  dicit^  in  order 
that  oyer  of  the  condition  appearing  upon  record,  he 
might    bring  a   writ  of  error   without   biiil.     The 

court. 
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court,  upon  hearing  counfel  on  both  fides,  fet  zfide 
this  entry,  and  gave  plaintiff  Jeave  to  enter  judg- 
ment by  default.  And  the  queftion  now  was,  Whe- 
ther the  condition  of  the  bond,  not  appearing  on 
record,  bail  ought  to  be  required  on  the  writ  of 
error  or  not  ?  And  the  court  held,  that  the  matter 
of  bail  is  properly  examinable  by  affidavit  j  and  the 
bond  being  conditioned  for  performance  of  cove- 
nants, bail  ought  not  to  be  required  on  the  writ  of 
error.     Barnes  67. 

Judgment  in  C,  B.  in  debt  on  a  bond,  with  con- 
dition to  pay  500/.  with  intereft  at  5/.  an  hundredy 
being  the  fame  fum  as  is  mentioned  in  a  defeazance, 
bearing  date  the  fame  day  with  the  bond.  Error 
brought,  bail  muft  be  put  in  on  this  writ  of  error, 
purfuant  to  flat.  3  Jam^  chap,  8.  (revived  and  made 
perpetual  by  3  Char,  c  4.  feSf.  4.)  2  Stra.  959. 
Cafes  in  the  time  of  Lord  Raym.  &  Hardw.  Chief 
Juftices,  181.  pi.  i^^j.  2  Barnard.  K.  B.  389.  See 
Show.  Rep.  14.     CornL  105. 

Debt  on  a  bond,  conditioned  that  defendant  fhouJd 
pay  to  plaintiff  for  all  fuch  beer  as  he  (hould  deliver 
to  one  Stokesy  not  exceeding  lOo/.  Plea,  No  beer 
delivered.  Replication,  Beer  delivered  to  the  value 
of  80/.  Demurrer,  Judgment  for  plaintiff.  Er- 
ror brought.  By  the  courts  Bail  is  not  neceffary  on 
this  writ  of  error  ;  the  words  of  the  ftatute  muft  be 
intended  of  a  fum  certain,  even  at  the  time  the 
a6tion  was  brought.  It  was  infifted,  that  the  fum 
was  afcertained  by  the  pleadings ;  but  not  allowed, 
Denifon  Juftice  feemed  to  doubt  of  the  cafe.  SuppL 
to  Li  I.  Jbr.  19.  pi.  6.  See  Lr^J,  117.  Keh.  613, 
690.     Teh.  227. 

Writ  of  error  on  a  judgment  in  ejectment.  The 
recognizance  of  plaintiff  in  error  was  of  two  years 
value  oi  the  land,  but  the  court  would  not  make  him 
juftify.  Stat.  16-^  17  Char.  1.  c.  8.  (revived  and 
made  perpetual  by  22  ^  23  Char.  2.  c.  4.)  Bar" 
nard.  K.  B.   S^. 

Bond  was  for  fafe  return  of  fuch  a  (hip,  (fuppofe 
under  100/.  penalty)  and  judgment  thereupon  in  the 
Common  Pleas,   and   writ  of  error  here  3    and   the 
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queftion  was,  Whether  there  (hould  be  bail  within 
theftatute?      And,   by  the  court.  Let  there  be  bail, 
unlefs  caufe.      6  Mod.  38. 
'  When  a  writ  of  error  is  brought  on  a  judgment 

had  upon  a  bond  to  pay  money  (only),  there  (pecial 
bail  ought  to  be  given  ;  and  after  a  year,  a  Scire 
Facias  ono^ht  to  precede  the  Levari^  or  Fieri  Facias, 
By  the  ftat.  3  Jam.  chap.  8.      1 1  Mod.  2, 

Motion  that  plaintiff  in  error  might  put  in  fpecial 
bail.  This  was  an  a£lion  upon  the  cafe  on  a  bot- 
tomree bond,  to  pay  money  on  a  contingency,  the 
condition  of  which  was,  that  if  the  (hip  or  veflel 
called  Oley  Frigat^  i^c.  (hall  with  all  fpeed  fail  from 
the  river  of  Thames  to  China,  ^c.  without  deviation, 
and  return  to  the  river  within  thirty-fix  kalendar 
months,  hazard  of  the  fea  excepted  ;  and  if  y.  S, 
ihall,  within  the  faid  thirty-fix  kalendar  months,  or 
thirty  days  after  the  arrival  of  the  faid  (hip,  pay,  ^c, 
then  the  obligation  to  be  void. 

Holt  faid,  This  Is  not  a  bond  only  for  the  pay- 
ment of  money,  for  if  he  does  not  go  the  voyage,  he 
forfeits  the  penalty  ;  for  his  going  the  voyage,  re- 
turn, and  payment  of  the  money,  are  all  conditions: 
and  inclined,  that  it  did  not  require  fpecial  bail.  1 1 
Mod.  260. 

Judgment  in  ejectment  on  a  fpecial  verdi<fl  for  the 
defendant.  Error  brought  by  plaintiff.  Agreed  by 
the  whole  court.  No  bail  requirable  on  this  writ  of 
error.     PraSf.  Reg.   C,  P.   lyS,   179. 

Error  brought  by  an  heir  at  law,  on  a  general 
judgment  by  Nil  ^icit.  Agreed  he  fhall  give  bail. 
Barnes  7 1 . 

Ejedment,  verdi£l  for  plaintiff,  writ  of  error 
brought,  and  bail  put  in.  Motion  that  bail  might 
juftify.  Defendant  in  error  obje<Sted,  that  by  the 
ilatute  16^17  Char.  2.  c.  8.  feSi.  3.  (revived  and 
made  perpetual  by  22  ^  23  Char.  2.  c.  4.)  it  was 
required  that  plaiqtiff  in  error  (hould  himfelf  enter 
into  the  recognizance  in  cafes  of  eje6lment  and  dower. 
Eyre  urged,  that  two  perfons  becoming  bail,  gave 
judgment  in  error  a  better  fecurity  than  he  could 
have  had,  in  cafe  plaintiff  in  error  had  alone  entered 
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into  the  recognizance.  Clerk  of  the  errors  fald  the 
pradice  was  both  ways.  By  the  court :  Let  the  bail 
juftify,  and  \i  plaintiff  in  the  eje6^ment  thinks  the 
writ  of  error  is  not  a  Superfedeas  becaufe  plaintiff  in 
error  has  not  entered  into  the  recognizance,  let  him 
proceed  at  his  peril.      Barnes  71. 

Error  in  the  Exchequer  chamber  upon  a  judgment 
given  in  K.  B.  and  there  the  judgment  was  affirmed. 
Afterwards  a  writ  of  error  was  brought  in  the  houfe 
of  peers,  and  plaintiff  in  the  original  acSlion  being 
about  to  take  out  execution  againft  defendant,  for 
entering  bail  according  to  the  ftarute  3  lam.  c.  8. 
(fee  16^  17  Char.  2.  c.  8.)  by  which  it  is  ena6^ed. 
That  no  execution  fhall  be  ftayed  on  any  writ  of 
error,  or  Superfedeas,  for  reverfing  a  judgment  in 
any  aftion  of  debt  or  contract,  unlefs  plaintiff  in 
error  (hall  firft  be  bound  with  two  fufficient  fecuri- 
ties,  (fuch  as  the  court  fhall  approve)  to  the  party 
for  whom  the  judgment  was  given  by  recognizance 
in  the  fame  court,  in  double  the  fame.  Adjudged  to 
profecute  his  writ  of  error  with  effei^,  and  that  if 
the  judgment  is  affirmed,  then  to  pay  all  debts,  da- 
mages, and  cofts  fo  adjudged,  and  ail  cofts  and  da- 
mages for  delaying  the  execution  by  the  writ  of  er- 
ror, &c. 

Now  defendant  having  already  entered  into  fucli 
recognizance  in  K.  B.  before  the  writ  of  error  was 
allowed,  it  was  infifted  for  him,  that  he  is  not  obli- 
ged by  this  flatute  to  give  a  new  recognizance  of 
bail,  having  already  purfued  the  ffatute,  by  giving 
bail  in  that  court  Vv'here  the  judgment  was  given^ 
and  it  would  be  very  hard  for  him  to  be  bound  in 
two  recognizances  for  one  and  the  fame  matter. 

On  the  other  fide  it  was  infifted,  that  this  matter 
is  fo  plain,  that  it  v/as  never  controverted  ;  for,  up- 
on a  writ  of  error  in  parliament,  plaintiff  in  error 
muft  al ledge  the  judgment  in  K.  B.  to  be  erroneous, 
as  the  judgment  in  the  Exchequer  chamber;  and  this 
writ  is  brought  in  delay  of  execution  of  the  judg- 
ment :  but  the  firft  recognizance  doth  not  extend  to 
the  cofts  fuftained  in  the  houfe  of  peers,  but  only  to 
the  coils  for  delaying  the  execution  by  the  firft  writ 
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of  error  ;  fo  that  if  a  new  recognizance  (hould  not 
be  given,  the  cofts  upon  the  writ  of  error  in  parlia- 
ment, if  the  judgment  fhould  be  affirmed,  would  be 
loft. 

■Tis  true,  the  ftatute  enacts,  that  bail  {hall  be 
given  in  the  fame  court  where  the  judgment  was 
given ;  but  this  is  only  explanatory,  and  intended 
that  it  {hould  be  given  where  the  judgment  was  of 
record. 

The  intent  of  this  ftatute  is,  that  the  party  fhall 
not  lofe  his  damages  and  cofts  for  delaying  execution 
of  a  judgment  by  a  writ  of  error ;  now  the  judg^ 
ment  given  in  the  Exchequer  chamber  in  affirmance 
of  the  judgment  \n  K.  B,  remands  the  record  back 
again  into  that  court ;  and  if  fo,  then  there  is  no 
record  of  the  judgment  given  in  the  Exchequer 
chamber,  and  therefore  the  writ  of  error  in  the  par- 
liament is  dire£ted  to  the  Chief  Juftice  of  K,  B, 
where  the  record  remains,  and  the  judgment  mu{l 
be  deemed  as  a  judgment  of  that  court,  as  to  the 
writ  of  error,  and  all  incidents  thereof,  fuch  as  put- 
ting in  bail,  &c. 

And  there  is  no  manner  of  inconveniency  by  en- 
tering into  two  recognizances,  for  both  are  the  fame, 
in  rerpe£l  to  the  plaintiff  in  error,  becaufe  by  the 
flatute  he  hath  a  proper  remedy,  if  the  plaintiff  in 
the  original  a£lion  take  out  execution  for  more  than 
is  due  ;  but  it  would  be  very  inconvenient  for  him  to 
be  delayed  by  a  writ  of  error,  and  to  have  no  fuffi- 
cient  fecurity  to  make  fatisfadlion  for  his  lofs. 

There  is  a  cafe  in  Hob.  247,  where  an  executor 

was  obliged  to  give  bail  in  the  Chamberlain  oi  Lon- 

6ton^s  court,  and  likewife  bail  for  the  fame  thing  in 

the  rpiritual  court,  and  fo  double  bail ;  and  this  was 

warranted  only   by  a  particular  cuftom  in  London^ 

which  is  not  to  be  favoured  fo  much  as  a  general 

ftatute  for  the  advancement  of  juftice :  fo  the  party 

was  ruled  to  put  in  new  bail  in  K.  B,     8  Mod,  79. 

Balk.  97. 

'Warrants.  A  warrant  made  to  three,  conjunSfhn  &  divifim — 

Warrant  to        *^'^  being  a  warrant  for  execution  of  juftice,  may  be 

thice.  '   ''        fufficiently  executed  by  tv/o.     2  Rol,  Rep.  i^l* 

So 
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So  a  flierlfF  makes  a  warrant  to  four,  6f  cuUlhet  To  font, 
eorum,  quod  ipfi  cap  event :  two  of  the  four  take  him,      * 
it's  good.     Yelv.  25. 

For  warrants  of  this  kind  are  not  to  be  refembled  Diverfity. 
to  warrants  of  authority  to  make  or  take  livery. 

A  warrant  to  two  men  jointly  to  arreft  another.  To  two  jointly; 
either  of  them  may  do  it.     Co.  Lit,   181,     Cro»  El, 

913- 

''  Every  procefs  for  arrefting,  and  every  writ  of  Attorney's  name 

execution,  or  fome  label  annexed,  and  ev-ery  warrant  ^°^^J'^*^°'^'^*^*'^ 
upon  fuch  procefs,  fhall,  before  fervice  or  execution,  ^'^ 
be  fubfcribed  or  indorfed  with  the  name  of  the  at- 
torney, clerk  in  court,  or  folicitor,  by  whom  fuch 
procefs,  ^c.  fhall  be  fued   forth  ;  and  where  fuch 
attorney,  ^c,  fhall   not  be  the  perfon  immediately 
employed,  then  alfo  with  the  name  of  the  attorney 
fo  immediately  employed  :  and   every  copy  of  any 
writ  ferved  upon  any  defendant,  fhall  before  fervice     . 
be  fubfcribed  with  the  name  of  the  attorney  imme- 
diately employed."      Stat.    2  Geo.  2.  c.   23.  f,   22, 
perpetuated  by  'TpGeo.  2.  c.  19.  feS^,.  75. 

Rule  to  (hew  caufe  why  proceedings  (hould  not  be 
flaid,  difcharged  v/ith  cofts.  Obje<ftion  was,  that 
no  attorney's  name  was  fet  to  ftierifF's  warrant,  as 
required  by  a6l  of  parliament ;  but,  by  court,  war- 
rant is  not  void,  a6l  of  parliament  is  directory  on^y  : 
ftierifFis  blameable,  but  party  muft  not  fufFer  for  his 
default.  Barnes  303.  Pra^.  Reg.  C.  P.  441.  2 
Barnes  327.     PraSf.  Reg.  C.  P,  442. 

"  The  not  fubfcribing  or  indorfing  the  name  ofj^otindorGng 
the  attorney,  clerk  in   court,  or   folicitor,  on  any  attorney's  name 
warrant  made  upon  any  writ,  procefs,  or  execution,  °"  warrants,, not 
(hall  not  vitiate   the  fame;  but  fuch  writ,  procefs, 
and  execution,  and  all  proceedings  thereon,  {hall  be 
valid  and  efFe(3ual,  provided  the  writ  whereon  fuch 
warrant  ia  made  out,  be  regularly  fubfcribed  or  in- 
dorfed ;  and  every  {heriff  or  other  officer,  who  fhall  Penalty  of  not 
make  out  any  warrant  upon  any  writ,  procefs,  or  indorfing  it  on 
execution,    and  fhall  not   fubfcribe  or    indorfe   the  ^"^^' 
name  of  the  attorney,  clerk  in  court,  or  folicitor, 
who  fued  out  the  fame,  fiiali  forfeit  the  fum  of  5/. 

10 
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to  be  a/TefTed  as  a  fine  by  the  court  out  of  which  fuch 

writ,  procefs,  or  execution  fhall  iflue ;  one  moiety 

to  be  paid  to  his  Majefty,  and   the  other  moiety  to 

the    perfon   aggrieved."     Stat.    12    Geo.    2.     c.    I3. 

feSi.  4.       _ 

Sheriff  not  to  <«  No  high  {heriff,   under  {herifF,  their  deputies  or 

grant  a  warrant    g^ents,  ftiall  make  out  any  warrant,  before  they  have 

before  he  receives  .,.  n     ,  .•'  i-i/-t 

the  writ,  '"  their  cuitody  the  writs  upon  which  fuch  warrants 

ought  to  iflue,  on  forfeiture  of   10/."     Stat.  6  Geo. 
'■  c.    21.  feSf.   53.     43   EL  c.  6.  feSf.  I.     See  Dalt, 

Sher.    I  r  r,   112, 

Sheriff  ought  not       Per  Holt :  The  (lierifF  ought  not  to  make  a  blank 

to  give  out  blank  virarrant,  for  the  attorney  to  iili  with  a  fpecial  bai- 
warrants.  ,.-.  ^  -   ,  •'  ^ 

hft.      1 2  Mod,  527. 

Warrant  to  the        T^he.  Warrant  under  the  hand  of  the  fherifF  to  the 
bailiff,  e%'idence  bailiff  is  good  evidence,  ^c.     It  is  not  fhewn.,  that 
^f^'^fj^^^^'    the  plaintiff  was  profecuted  or  arrefled  at  the  fuit  of 
*      *  the  defendant ;  and  perhaps  the  defendant  was  only 

the  bailiff,  and  then   the  a6^ioa   will   not  lie  againft 
him.     Lord  Ray m.  504. 
Date  of  the  writ       "  Every  warrant  to  be  made  out  upon  any  writ 
tobe  within  the  out  of  the   King's  Bench,   Common  Pleas.,  or  Exche- 
w^ran .  quer^  before  judgment,   to    arreft   any    perfon,  (liall 

have  the  fame  day  and  year  fet  down  thereon  as  fliall 
be  fet  down  on  the  writ  itfelf,  under  forfeiture  of 
10/.  to  be  paid  by  the  perfon  who  fliall  fill  up  or 
deliver  out  fuch  warrant ;  both  penalties  to  be  reco- 
vered and  divided,  as  the  other  penalties  in  9  W»  3. 
c.  25.     ibid.  fc£i.  54. 

On  rule  to  (hew  caufe,  why  an  information  (hould 
not  go  againft  a  man,  chief  complaint  that  remained 
unanfwered,  was,  that  he  executed  a  blank  warrant  ; 
and  it  was  faid,  this  was  ruled  to  be  bad  very  lately 
at  theailizes  at  Carlijle,  But  Judge  Page  faid,  that 
upon  an  indictment  of  murder,  a  juflification  was 
made  by  a  blank  warrant  before  Mr.  Juftice  Powell^ 
and  he  allowed  it  to  be  good.  He  believed  too,  that 
in  thefe  large  counties,  as  this  was  in  Torkjhire^  the 
pradlice  of  making  out  blank  warrants  is  very  fre- 
quent :  however,  court  in  general  faid,  that  there 
was  no  occafion  to  determine  legality  of  this  matter 
now.     Pre  fen  t  motion  Vi/as  for  an  information,  and= 

the)f 
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they  did  not  thlak  this  a  fufficient  reafon  for  grant- 
ing it.  There  is  another  remedy  for  party,  if  he 
thinks  proper  to  try,  whether  thefe  warrants  are  le- 
gal or  not?  Accordingly  rule  was  difcharged.  2 
Barnard.  K.  B.    198. 

In  trefpafs  for  plaintiff's  houfe  and  falfe  imprifon- 
ment,  defendant  pleaded,  that  a  capias  ad  rejpon- 
dendum  was  fued  out  againft  plaintiff,  and  a  warrant 
made  out  to  defendant,  as  bailiffj  thereupon  he  came 
to  plaintiff's  houfe,  and  found  outward  door  open, 
and  upon  that  he  entered,  and  came  to  an  inward 
door  of  a  chamber,  wherein  plaintiff  was,  wliich  in- 
ward door  was  (hut ;  upon  which  he  requefted  plain- 
tiff to  open  the  door,  but  on  his  refufing  to  do  it  he 
broke  it  open,  and  arrefted  plaintiff  by  virtue  of  fame 
warrant.  In  evidence  to  fupport  this  plea,  defend- 
ant produced  this  warrant;  but  his  attorney  owned 
that  it  was  a  blank  one,  and  he  filled  it  up  :  but 
notwlthftanding  this  the  judge  was  of  opinion,  that 
warrant  was  legal ;  and  in  in  cafe  of  an  indi£tment 
of  murder,  tried  before  Mr.  Baron  Lovely  he  obferved 
that  Judge  was  of  fame  opinion.  Defendant  then 
went  on  to  prove  the  other  part  of  his  juftification, 
but  becaufe  he  failed  in  proving  requeft,  judge  di- 
re<E^ed  a  verdift  to  be  for  plaintiff.     2  Barnard.  K.B^ 

407- 

If  fheriff  has  a  good  writ  againff  a  man,  and  he 

makes  an  ill  warrant  to  his  bailiffs  upon  it  to  arreft 

the  man,  and   they  arreft  him  accordingly,  though 

bailiffs  cannot,  yet  the  fheriff  may  juftify   by  virtue 

of  the  writ ;   for  if  (heriff  be  in  any  manner  privy  to 

taking,  as  if  he  commanded  his  bail.ffs  to  arreft  a 

man  by  parol,  when  he  is  taken   accordingly,  he  is 

in  cuftody  of  (heriff:  and  if  he  has  a  writ  againft 

him  at  the  fame  time  he  is  arrefted,  and  is  in  cuftody 

by  virtue  of  the  writ,  indeed  (heriff  muft  be  privy 

to  taking,  or  otherwife  he  cannot  be  in  his  cuftody. 

Rex  againft  Fowler.      Lord  Raym.   586. 

Sheriff,  upon  bill  of  Middle/ex^  makes  precept  to 

bailiff  of  Weftmirjler^   to  arreft   "J.    Ferrers  knight, 

when  in  truth  he  was  not  knight,  but  baronet  only. 

This  was  not  a  good  warrant,  and  deputy  bailiff 

being 
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being  killed  by  Sir  yohn's  fervant,  it  was  not  found 
murder  in  fervant,  becaufe  bailiff's  warrant  was  not 
good,  and  upon  trial  the  fervant  was  acquitted.  y<7. 
346.  pi  5.  Cro.  Char.  372.  pi.  6.  Hawk.  PL 
Cr.  c.  31.  feSI.  37.  p.  86.     See  Stra.  156. 

If  fheriff's  bailifF  comes  to  execute  procefs,  but 
hath  not  a  lawful  warrant,  as  if  name  of  bailifF, 
plaintiff  or  defendant  be  interlined  or  inferred  after 
iealing  thereof,  by  bailifF  himfelf,  or  any  other,  if 
fuch  bailifF  be  killed,  it  is  but  manflaughter,  and  not 
murder.     Hal  Hifl.  PI.  Cr.  457. 

So  held  in  the  cafe  of  John  Steven/on^  who  was 
tried  for  the  murder  of  Mr.  Francis  Elcock,  at  Chejier 
Lent  affizes  1759.     See  Cro.  Char.  538,  539. 

If  officer  arrefl  party  before  he  has  a  warrant,  and 
afterwards  procures  one,  yet  iirfl  arrefl  is  wrongful. 
Dalt.  Sher.  c.  22.  p.  iii. 

Sheriff's  bailifF  cannot  execute  writ  directed  to 
fherifF,  without  fherifF's  warrant. 

Return  in  K,  B.  If  the  writ  comes  out  of  the  King's  Bench ^  then 
the  warrant  muft  be,  So  that  I  may  have  his  body  be- 
fore  the  Lord  the  King^  &c. 

laC.P.  If  oiJt  of  the  Common  Pleas y  then  it  mufl  be,  So 

that  1 7nay  have  his  body  before  the  jujiices  of  the  Lord 
the  King,  &c. 

General  arreft  If  three  writs  of  Capias  in  procefs  at  the  fuit  of 

upon  three  ipe-    j  g        j^^  rr  j)  ^^e  direaed  to  the  (herifF,  and 

Gial  warrants.       <^     n.     ~cc         1         ^  r       ■   1  r 

^  the  iherirt  make  three  fpecial  warrants  to  one  fpe- 
cial  bailifF,  and  he  comes  to  f.  D.  and  arrefls  him 
generally,  without  (hewing  him  in  what  action,  nei- 
ther is  it  demanded  of  him,  but  prefentl/  upon  the 
arreft  a  ftranger  refcues  him,  acHon  on  the  cafe  lies 
againft  the  flranger  for  ail  the  three,  for  this  was 
an  arrefl  in  law  upon  all.  17  Vin.  Abr.  538.  (F.) 
p\.  I.  541.  pi.  4.  Cro.  Jac-  485,  486. 
KefcBci  So  if  the  writs  and  warrants  vrere  at  the  fuit  of 

three  feveral  perfons,  and  the  bailifF  arrefts  him  ge- 
nerally, as  before,  for  as  this  is  a  good  arrefl  for  all, 
all  fball  have  a6^ions  for  the  refcue. 

He  is  not  bound  to  fliew  his  v/arrant  at  firf^,  or  to 
(hew  at  whofe  fuit  it  is,  before  he  had  peaceably  ful> 
mitted  to  thearrefl,     Cro.  Jac.  4S5,  486, 


When  to  be 
ihews. 
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But  In  the  Coqntefs  of  Rutland's  cafe  it  I3  holden.  Ought  to  declare 
when  the  (heriff  or  other  perfon  by  his  authority  ^^  "^^"^^^  ^"'^* 
arrefts  another,  he  ought  upon  the  arreft  to  (hew  at 
whofe  fuit,  out  of  what  court,  for  what  caufe,  and 
when  the  procefs  is  returnable,  to  the  intent  that  if  Thcreafon. 
it  be  upon  execution,  he  may  pay  it,  and  free  his 
body,  or  agree  with   the  party,  or  put  in  bail  ac- 
cording to  law,  and  to  know  when  he  (hall  appear. 
This  is  meant  after  a  peaceable  fubmiflion,  Cro.  'Jac, 
485,  486,  which  is  a  leading  cafe  in  the  point.     But 
when  the  party  makes  refiftance,  or  flieth,  he  need 
not  make  fuch  declaration.     Dalt,  no. 

The  bailiff  who  had  two  warrants  againft  one  at  where  the  offi- 
the  fuit  of  y,  S.  laid  his  hands  on  him,  and  having  cer  had  warrants 
both  the  warrants  in  his  pocket,  he  faid,  I  arreft  '^  ^^^  pocket, 
you  by  force  of  a  warrant  I  have ;  but  did  not  (hew 
it  him,  nor  had  it  in  his  hands,  nor  told  him  at 
whofe  fuit.     (This  was  not  a  bailiff  conus.)     Cro, 
Jac.  485,  486. 

The  court  refolvcd,  i.  This  arreft,  without  (liew- defendant  ought 
ing  the  warrant,  and  telling  at  whofe  fuit,  till  the  to  demand  them, 
other  demanded,  is  legal. 

2.  This  arreft,  without  having  the  warrant  in  his 
hand,  and  having  both  v/arrants  about  him,  is  well 
enough,  though  he  did  not  (hew  by  which  of  the 
warrants  he  arrefted  him ;  for  he  being  under  the 
bailiff's  arreft,  is  in  cuftody  there  for  all  caufes,  for 
which  the  (heriff  had  made  his  warrant  againfl  him, 
though  the  (heriff  or  bailiff  do  not  mention  any  fpe- 
cially. 

And  B^oll  C.  J.  in  another  cafe,  took  this  differ-  Speoiai  bailiff 
ence ;  a  fpecial  bailiff  is  bound  to  (hew  his  warrant  muft  fhew. 
to  the  party  whom  he  is   to  arreft,  otherwife  the 
party  arrefted  is  not  tied  to  obey  him ;  but  he  is  not 
bound  to  (hew  his  warrant  to  a  ftranger. 

But  a  known  bailiff,  /.  e.  one  that  is  commonly  ^  known  bailiff. 
known,  is  not  bound  to  (hew  his  warrant  to  any. 

A  fworn  ancJ  known  officer  (be  he  (heriff,  under-  sworn  officer, 
(heriff,  bailiff,  or  ferjeant)  need  not  (hew  his  war- 
rant ;  yet,  upon  the  arreft,  the  officer  ought  to  de- 
clare the  contents  of  the  warrants,  ut  fupra. 

If 
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Arreft  before 
warrant. 


On  a  fummons, 


Capiast 


acceff* 
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If  officer  arreft  a  man  before  he  has  a  warrant,  and 
afterwards  procures  a  warrant,  yet  the  firfl  arreft 
was  unlawful.     Dalt.  iii. 

So  if  the  officer  do  make  a  warrant  for  fummons 
or  arreft,  not  having  the  original  writ  or  procefs 
warranting  the  fame,  if  it  appear  to  the  judges,  they 
{hall  commit  the  offender  to  the  gaol  till  he  has  paid 
10/.  to  the  party  grieved,  and  10/.  to  the  King. 
But  a  Capias,  without  original,  is  fufficient  v/arrant 
to  the  (her iff.     4.3^/.  c,  6.     Dalt,   iii,   112. 


For  hindering 
one  in  his  tran- 
chife,  &c» 


To  attach  or  dif- 
train  goods. 


From  doing  ex- 
ecution in  the 
houfe  of  a  ftran- 
ger,  &c. 


So  of  the  goods 
of  y.  S.  in  the 
heufe  of  K,  L, 


A5iio72sfor  dijliirbing  the  Procefs  of  Law, 

An  a£tion  of  the  cafe  will  lie  againft  him  that  {hall 
hinder,  difturb,  or  prejudice  one  that  hath  the  fran- 
chife  or  liberty  of  the  execution  and  return  of  writs 
and  procefs,  in  an  hundred  or  other  place.  F.  N.  B, 
95.  Reg.  Orig.   103,    104. 

So  if  a  man  be  difturbed  to  take  the  profit  of  his 
office.     Poph.  141. 

So  againft  him  that  (hall  difturb  an  officer  in  the 
execution  of  his  office  ;  as  in  the  attaching  and  dif- 
training  of  goods,  and  lieth  either  for  the  officer  or 
plaintiff  in  the  fuit.     F.N.B.    102. 

So  if  one  hinder  an  officer  in  doing  of  execution  in 
his  office  at  my  fuit ;  as  where  the  (heriff  {hall  come 
to  another  man's  houfe,  where  the  goods  of  the  de- 
fendant are,  and  the  door  of  the  houfe  being  open, 
another  man,  not  the  owner  of  the  houfe,  doth  {hut 
the  door  and  keep  him  out :  or  the  owner  of  the 
houfe,  or  another  man,  {hall  convey  away  the  goods, 
and  prevent  execution,  I  may  have  an  a<ftion  again{l: 
him. 

But  if  a  man  do  fo  in  his  own  houfe,  or  to  pre- 
vent the  execution  of  his  own  goods,  no  adion  will 
lie.     5  Co.  91. 

So  if  I  have  an  execution  againft  the  goods  of 
y.  S.  and  he  hath  goods  in  the  houfe  of  K.  L,  and 
the  {herifF  comes  to  the  houfe,  and  tells  /iT.  L.  who 
he  is,  and  wherefore  he  comes,  and  defires  him  to 
open  the  doors  to  him,  and  he  keeps  him  out  that 

he 
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he  cannot  do  execution,  I  may  have  this  a£lion 
againft  K.  L.      S  Co.  g^- 

So  if  an  officer  be  coming  to  arreft  a  man,  or  at-  For  conveying 
tach  his  goods  at  my  fuit,  and  another  man  convey  away  the  goods 
away   the  goods  or  die   perfon,  fo   that  the  officer  ^^  ^'  attached. 
cannot  do  this   work,  I  may  have   this   acflion.     F. 
N,  B.  102.    21  H,  J,  40.    18  Ed.  3.  3. 

But  it  was  agreed,  that  upon  a  Ca  S'  the  (her ifF  where  the  (herlflf 
may  not  break  open  a  man's  houfe  to  make  execu-  may  not  break 
tion,  but  he  is  punifhable  for  it;  but  upon  a  Capias  hou"e!  "^^'^  ^ 
Utlagatum  he  may  enter  any  man's  houfe  to  appre- 
hend him,  for  no  place  ought  to  prott<5l  him  againft 
the  King:  but  whether  he  might,  upon  ^  Fieri  faciasy 
ox  Extendi  facias^  break  the  houfe  of  any  to  make 
execution,  was  doubted  ;  but  no  doubt,    if  the  doors 
were  open,   he  might  enter,  for  the  law  gives  him 
authority  theieto;  as  an  executor  may  enter  to  take 
goods  left  there  by  the  teftator.     Cro.  Eli%.  908. 

Which  a<5tion  was  brought  againft  the  defendant  For  {hutting  hi« 
for  fhutting  his  door,  and  hindering  the  iherifF  to  feize  door  and  hinder- 
the  goods  of  G.  B.  in   his  houfe.      And  Fenner  and  j."^  '"^^  ^''l'^ 

a/.  7  f.        •    •  1      1     •  •      ^^'^^  goods,  v£ir. 

Telverton  were  or  opinion,  that  the  goods  being  in 
the  defendant^s  houfe,  who  is  a  ftranger  to  the  ex- 
ecution,-he  is  not  bound  to  take  cognizance  of  the 
(herifF's  intent  in  coming  to  make  execution,  and 
his  (hutting  the  door  was  lawful  j  and  ahhough  there 
was  iofs  to  the  plaintiff,   yet  it  was. 

And  it  appeared  not  that  the  goods  of  the  cogni- 
zors,  which  were  in  the  defendant's  houfe,  came 
thither  ;  and  if  they  were  taken  by  the  defendant  as 
a  trefpaflfor,  the  pirty  whofe  goods  they  are,  or  the 
fheriff  upon  execution,  may  come  within  the  houfe, 
if  the  door  be  open,  to  feize  them,  becaufe  the  de- 
fendant had  them  by  unlawful  means. 

But  if  the  defendant  had  taken   them  by   lawful  ^7,7^^  ^yj^^e  the 
means,  viz.  by   bailment  or  otherwife,  neither   the  defendant  takes 
party  himfelf,  nor  the  (heriff,  can  come  within  the  f^^"'^' ^^  ^^^^- 

Lr  /--L  iir  ,n         •  i^"^  means, 

houfe  to  feize  them  ;  and  therefore  the  fhutting  the 

door  was  no  caufe  of  action  for  the  plaintiff. 

To  this  Williams  agreed  in  omnibus^  and  that  the -yy-here  the  fheriff 
(heriff  might  not  break  any  man's  houfe  to  make  may  not  break  a 

execution, '^""'"^'°'^'^^ 


doors  to  arreft. 
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execution,  Uftiefs  in  the  cafe  of  the  king,  or  for  a 
contempt  j  and  thereupon  judgment  for  the  defen^ 
dant. 
Breaking  open  Qne  inftance  of  their  minifters  of  juftice  mifbe- 
viour,  which  hath  been  the  fubjed  of  litigation, 
is  that  of  breaking  open  windows  or  doors  in  order 
to  arreft.  And  as  this  is  a  matter  of  general  con- 
cern, I  will  be  a  little  particular,  though  brief,  upon 
it.     Foji.  Cr.  Law  319. 

An  officer  cannot  juftify  breaking  open  an  out- 
ward door  or  window,  in  order  to  execute  procefs 
in  a  civil  fuit :  if  he  doth,  he  is  a  trefpafler;  but  if 
he  findeth  the  outward  door  open,  and  entereth  that 
way,  or  if  the  door  be  opened  to  him  from  within, 
and  he  entereth,  he  may  break  open  inward  doors, 
if  he  findeth  that  neceffary  in  order  to  execute  his 
procefs.     Id, 

The  books  fay,  that  a  man's  houfe  is  his  caftle, 
for  fafety  and  repofe  to  himfeif  and  family  ;  and  con- 
fequently  the  officer  in  the  cafe  I  have  put,  being  a 
trefpafler,  cannot  be  faid  to  be  a6iing  in  the  dif- 
charge  of  his  duty,  at  the  time  and  in  the  very  in- 
ftance  in  which  he  is  committing  a  trefpafs ;  thefc 
fuppofitions  are  inconfiftent,  and  deftroy  each  other, 
but  if  he  findeth  the  door  open,  or  gaineth  admiffion 
from  within,  he  having  a  lawful  call  to  the  place,  as 
he  certainly  hath,  cannot  be  a  trefpafler  in  entering 
the  houfe,  and  confequently  may  remove  any  ob- 
flrudtion  he  meeteth  with  in  profecuting  the  bufinefs 
he  came  about. 

The  rule  that  every  man's  houfe  is  his  caftle^ 
when  applied  to  the  cafe  of  arrefts  upon  legal  pro- 
cefs, hath  been  carried  as  far  as  the  true  principles 
of  political  juftice  will  warrant  ;  perhaps  beyond 
what,  in  the  fcale  of  found  reafon  and  good  policy 
they  will  warrant :  but  in  cafes  of  life  we  muft  ad- 
here to  rules  well  known,  and  long  eftabliftied. 

But  this  rule  is  not  one  of  thofe  that  will  admit 

of  any  extenfion,  it  muft  therefore,  as  I  have  before 

hinted,  be  confined   to  the  breach  of  windows,  and 

outward  doors,    intended   for   the  fecurity  of    the 

2  houfe. 
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houfe,  againft  peffons  from  without  endeavouring  to 
break  in.     Li. 

It  muft  likewife  be  confined  to  a  breach  of  the 
houfe  in  order  to  arreft  the  occupier,  or  any  of  his 
family,  who  have  their  domicile,  their  ordinary  rc- 
fidence  there.  For  if  a  flranger  whofe  ordinary  re- 
fidence  is  elfewhere,  upon  a  purfuit  taketh  refuge  in 
the  houfe  of  another,  this  is  not  his  caftle,  he  cannot 
claim  the  benefit  of  fanduary  in  it. 

The  rule  is  likewife  confined  to  the  cafe  of  arrefis 
in  the  firji  injiance.  For  if  a  man  being  legally  ar- 
refled  (and  laying  hold  of  the  prifoner,  and  pro- 
nouncing the  words  of  arref?-,  is  an  a6lual  arreil, 
Salk.'jc).  Ventr.'^ob.  eMod.iy^-  jMoolS.  2  Ld. 
Raym.  1028.)  efcapeth  from  the  officer,  and  taketh 
ftielter,  though  in  his  cwn  houfe^  the  officer  may, 
upon  frefh  fuit  break  open  doors,  in  order  to  retake 
him,  having  firfl  given  due  notice  of  his  bufinefs, 
and  demanded  admiffion,  and  been  refufed. 

And  let  it  be  remembered,  that  not  only  in  this, 
but  in  every  cafe  when  doors  may  be  broken  open 
in  order  to  arrefl,  whether  in  cafes  criminal,  or 
civil,  there  mufl  be  fuch  notification,  demand,  and 
refufal,  before  the  parties  concerned  proceed  to  that 
extremity. 

The  rule  already  mentioned,  muft  likewife  be 
confined  to  the  cafe  of  arrefts  upon  procefs  in  civil 
fuits.     Fojh  Cr.  Law.  319,  &c. 


CHAP.       V. 


^^ 


THIS  court  is   no  court  of  record,  but  only  j^  jg  35  ^  court 
court-baron,  and  the  fuitors  are  judges.    But  baion. 
in  a  redijfeifin  the  fherift   is  judge,   by  the  flatute  of 
Merton^  c,  3.   and  a  writ  of  error  lieth  of  his  judg-  AUter  upon  exi- 

Q  ment.  ¥""''  ""*^  ^^'" 


lawnes. 


It  IS  incident  to 
the  office  of  fhe- 
riff.  Co. Lit,  i6Z, 
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ment.  But  as  to  the  proclamation  upon  exigents, 
and  procefs  to  the  outlawry,  it  is  a  court  of  re- 
cord. 

The  county-court  is  Incident  to  the  office  of  fhe- 
rifF,  and  (o  is  the  entry  of  all  proceedings  there  ; 
and  therefore  if  tlie  king  grant  the  office  of  clerk- 
{hip  of  the  county-court  to  JH.  and  confticute  y.  S. 
{heriff  of  the  fame  county,  it  is  a  void  patent, 
though  it  be  granted  when  the  (herifFwick  is  va- 
cant, yet  the  new  (heriff  fhall  have  it,  and  in  all 
writs. dire<51:td  to  the  (her iff  concerning  the  county- 
court,  the  king  faith  in  your  county^  and  in  returns 
of  exigents  made  by  him,  he  faith,  at  my  county 
held,  &c.  In  falfc  judgments  it  is  faid,  in  your  full 
(ounty  you  caufe  the  plaint  to  be  entred,  &c.  under  your 
fealy  &c,  Alfo  in  a  precept  of  tolt,  to  remove  a 
plea  out  of  the  court-haron  into  the  county-court, 
it  is  that  you  fummon^  3cc.  that  he  be  at  your  county. 
And  it  is  the  fheriff's  court,  though  the  fuitors  are 
judges. 

The  ftile  of  the  court   is,  Bucks.     The 

firft  court  of  the  county  of  Sir  E.  L.  knight,  (herifF 
of  the  county  aforefaid,  held  at  5,  ^c. 

And  the  next  court,  the  fecond,  and  fo  forth. 
Though  it  be  faid  commonly,  that  the  fuitors  are 
judges,  yet  by  prefcription  the  fherifF  may  be  judge. 
There  is  a  court  called  the  court  of  the  county  in 
the  county  palatine  of  Durham,  and  the  (herifF  is 
judge:  and  though  in  the  county-court  the  fuitors 
are  judges,  yet  by  prefcription  it  may  be  held  before 
the  (heriff.     2^3  Ed.  6.  c.  25.     Mod.  Rep.  72. 

As  a  court-baron  by  fpecial  prefcription  may  be 
held  before  the  Jieward. 

Indictment  was  brought  of  perjury  in  a  plea  de- 
pending in  the  county-court,  in  an  ASiion  on  the  cafe 
for  3/.  errors  affigned  were;  firft,  it  is  faid  how  the 
plea  was  depending,  as  hy  jufticies  or  plaint  entered: 
and,  fecondly,  it  is  faid,  in  the  county-court  held 
before  the  (herifF  and  fuitors^  and  faith  not  by  cujlom^  ■ 
which  the  court  has  allowed, 
jiirirdiaion  of         This  court  holdeth  no  fuits  of  charters  for  lands, 
thecoiinty-coort  or  fot  inheritance,  or  to  make  feveral  plaints  upon 
©f^chane«^or  one  entire  debt,  nor  any  adtion  to  compel  one  to 
hnda.  render 


By  prefcription 
the  fheriff  may 
be  judge. 


Ifidl£tment 
therg. 
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render  an  account,  though  it  be  under  40  j.  becaufe 
the  fherifF  cannot  afTign  auditors,  who  are  judges  of 
the  record  ;  and  the  county-court  is  no  court  of  re- 
cord.     2  InJI.  380. 

In  trefpafs,   the  defendant  judified   by  virtue  of  a  After  tWe 
precept  after  verdict  in  the  county-court  to  levy  3/.  P^"*^^'^ 
2  J.  ^d.   but   for  that  the  now  plaintiff  had  in  that 
court  pleaded  freehold   in  juftification  of  taking  da^ 
mage-feafant,   it  was  faid,   that  by  that  trial  a  charge 
upon  the  freehold  is  in  quefticn  j   and  after  freehold  hath  no  powef 
pleaded,   they  had  no  power  to  proceed  in  the  caufe,  ^^  proceed. 
neither  directly   nor  collaterally  ;  and  therefore  the 
proceedings  after  fuch  plea  were  before  no  jurifdldflon^ 
and  void  ;  and   upon  this  exception,  judgment  v^as 
given  for  the  plaintiff. 

Alfo   they  cannot  hold  plea  of  any  debt  due  by  Debt, 
record. 

Yet  if  the  debt  be  40  j-.  or  above,  and  the  plain- 
tiff will  acknowledge  in  his  declaration  the  receipt  of 
{o  much  as  to  bring  it  within  40  J.  in  this  cafe  the 
plaint  is  good  :  but  he  cannot  fplit  a  debt  into  fe- 
veral  anions,  and  if  he  do,  the  defendant  may  plead 
the  fame  to  the  jurifdi£tion  of  the  court ;  or  may 
have  a  prohibition  to  ftay  that  indire(fl:  fuit,  or  move 
for  attachment  againft  the  fteward.     Id,  ib. 

In  adlion  of  trefpafs  there  holden,  no  force  fliall  Treipafs. 
be  fuppofed. 

It  holdeth  no  plea  of  debt  or  damages  to  the  value  Jupdeu 
of  40 J.  or  above;   but  hy  jujiicies. 

Nor  of  any  trefpafs  with  force  and  arms^  becaufe 
a  fine  is  due  therein  to  the  king,  and  no  court  can 
affefs  a  fine,  but  a  court  of  record.     2  Inft,  311. 

Il  is  holden  once  every  month  upon  a  dav  certain.  Time- of  ke?p- 
the  month  being  computed   according  to   28  days ;  ^"^  *^* 
and  the  reafon  is,  becaufe  of  the  writs  of  exigents^ 
which   muft   be  proclaimed   there.     9  H,  3.    c.   3. 
2  Ed.  6.  c.  25. 

*'  It  {hall  be  lawful  for  the  flierif?  of  Mlddlefex^ 
by  his  county-clerk,  to  hold  his  county-court/ for 
the  proceed  mg  in  purfuance  of  this  a6^,  on  "Tour [day 
in  every  week,  ac  fome  place  within  the  hundred  of 
OJfulfian  in  the  county  of  Middlefex^  and  on  the  firft 

O   2  Tuefday 
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Tuefday  in  every  month  at  fome  place  within  the 
hundreds  of  IJleworth  or  Elihorne^  and  on  the  laft 
I'uefday  In  every  month  at  feme  place  within  the 
hundred  of  Edmonton ,  provided  the  monthly  court 
of  the  faid  (heriff  be  held  as  has  been  accuflomed." 
Stat.  23  Geo.  2.  c.  33.  feSi.  2. 
The  caufe.  The  county-court  is  kept  once  a  month  at  a  day 

certain,  becaufe  the  king's  writs  of  exigents  are  to 
be  proclaimed  there,  and  the  exigent  is  to  be  dire6ted 
to  the  (heriff  in  this  court,  and  he  upon  the  exigent 
doth   proclaim,  or  call  the  parties  (fued   in  courts 
above)  to  render  their  bodies,  ^c.  or  elfe  to  be  out 
How  it  is  a        of  the  king's  protection.     And  the  coroners  are  to 
court  of  record,  fit  with  the  fticrifF  at  every  county-court,  there  to 
give  judgment  upon  outlawries.     And  as  to  thefe 
matters,  the  county-court  is  a  court  of  record.    But 
in  London  the  judgment  upon  Utlawries  is  given  by 
the  recorder.     Co,  Lit.  288. 
Place.  This  court  may  be  kept  at  any  place  within  the 

county  at  the  (herifF's  pleafure,  but  not  out  of  it. 
Northumberland.       The    (heriff    of    Northumbei'land    is    to  hold   his 
county-court  in  the  town  or  caftle  of  Jlnwicky  and 
in  no  other  place.     Bv  Stat.  2  Ed.  6.  c.  25. 
^ufjex.  The  (heriff  of  SuJJex  is  to  hold  his  county-court 

one  time  at  Chichejier^  and  another  time  at  Lewes ; 
and  fo  by  turns. 
Under-fheriff  to  *'  The  under-{heriff  of  Middlefex  (hall,  fix  days 
■deliver  lifts.  before  the  end  of  every  month,  dehver  to  the  coun- 
ty-clerk of  the  faid  county  three  lifts,  each  contain- 
ing the  names  and  places  of  abode  of  twelve  perfons, 
taken  from  the  freeholders  book  of  the  county  of 
Middlefex^  as  fuitors  to  attend  the  faid  county-court 
for  the  fucceeding  month  for  the  feveral  divifions 
hereafter  named,  viz.  one  lift  for  the  hundred  of 
Offltl/ion,  one  for  the  hundred  of  IJleworth  and  El- 
thorne^  and  one  for  the  hundred  of  Edmonton-,  and 
the  county-clerk  (hall  caufe  the  perfons  in  the  faid 
lifts  named,  to  be  fummoned  to  attend  the  faid  court 
at  the  time  and  place  mentioned  in  the  fummons  ; 
for  each  of  which  lifts  the  county-clerk  (hall  pay 
the  faid  under-fheriff  /i^d.  and  no  other  fuitor,  ex- 
cept the  perfons  fo  fummoned,  (hall  have  any  voice 

3  i" 
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in  the  county-court  held  under  this  a6t;  and  no  per- 
fon  (hall  be  liable  to  be  put  upon  fuch  lift,  oftner 
than   once     in    every    year."      23  Geo.   2.    c.   33. 

The  original   procefs  of  this  court,    is  fummons^  Procefs,  fum- 
attachment  and  dijirefs  infinite.      A  difiringas  or  coun-  ^°^^>  ^'' 
iy  warranty  is  a  precept  iJfTuing  out  for  a  debt  un- 
der  40  s. 

And  the  goods  or  chattels  whereby  the  defendant  Goods  a-tachcd, 
is   fo  attached   or   diftrained,    the  bailiff  (hall   keep  andnot replevied. 
them  till  the  next  county- court,  except  the  defen- 
dant replevy  the  fame  by  two  pledges  diftrainable 
within  the  county  :  which  pledges  fhall  become  fure- 
ties,    that    the  defendant  fhall    appear   at   the   next 
county-court,  to  anfwer  the  plaintiff  in  his  plaint : 
but  if  he  do  not  replevy  the  goods,  and   that  the 
defendant  makes  default  at   the  next  court  (at  the 
day  given  him   by  the  attachment)  the  court  (hall 
award  the  goods  fo  attached  to  be  forfeited,  and  fhall  Forfeited. 
keep  the  goods  fo  forfeited. 

So  in   diftrefs,    which   muft    be  plevied   by  four  Diftrefs. 
mainpernors. 

If  the  ditirefs  be  mainprized,  and  the  defendant  Diftrefs. 
makes  default  of  appearance,  the  court  fhall  amerce 
the  demandant  and  his  mainpernors.     And  in  both 
cafes  the  defendant  fhall  diftrain  again  to  be  at  the 
next  county-court. 

And  fo  procefs  (hall  be  made  by  dijirefs  infinite. 

For  every  default  of  appearance  the  defendant  is 
diftrainable,  till  he  come  into  court. 

The  goods  attached  or  diftrained  in  the  county- 
court  (whether  upon  a  jujilcies^  or  otherwife)  fhall 
be  forfeited  on  default  of  appearance  by  the  defen- 
dant, at  the  day  given  him  by  the  procefs. 

It  has  been  a  queftion,  how  execution  ihall  be  af-  Of  execution  \% 
ter  recovery  in  county-court?  not  by  capias  is  agreed,  court-baron, 
except  in  Wales, 

The  fafeft  way  (in  this  court,  and  fo  in  hundred 
court  or  court-baron)  is  to  have  an  executione  judicii 
di reded  to  the  fheriff,  l^c.  and  then  the  fheriff  may 
make  execution,  as  in  a  court  of  record,  by  fieri 
fac\  or  levari, 

O  3  If 
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If  the  defendant  doth  not  appear  the  next  court 
after  the  diftringas  executed,  then  there  ifTues  out  a 
duces  tecum  to  caufe  him  to  appear;  and  then  an 
alias ^   and  a  pluries  duces  tecum,  and  fo  ad  infinttum. 

The  ffterifF  may  hefo^e  any  county-court  award 
a  fummuns  to  his  bailiff,  returnable  within  two  or 
three  days,  at  his  difcretion,  to  fummon  the  defen- 
dant by  his  goods,  to  anfwer,  l^c.  and  if  the  bailiff 
return  nihil^  and  the  plaintiff  removes  the  fame  by 
pone  into  the  Common  Pleas^  the  court  fhall  not  grant 
a  capias.      4  Inji.  266. 

The  flieriff,  before  the  next  day  after  his  election, 
muft  depute  and  conftitute  a  county-clerk  to  keep 
the  court;  and  the  ftatute  i  Hen.  5.  c.  4.  prohibits 
fuch  a  county- clerk  to  practice  as  an  attorney  in  the 
fame  year.  And  this  county-clerk  ought  to  return 
no  plaints  (except  in  cafe  of  re;<levinsj  out  of  courts, 
but  in  full  county  fe dent e  curia  ;  yet  it  is  now  done 
other  wife. 

And  at  the  adjourning  of  every  court  he  muft 
appoint  a  day  certain  for  the  next  court,  to  the  in- 
tent the  country  may  know  at  what  time  to  refort 
thither,  to  hear  the  king's  writs  of  exigents  and  pro- 
clamations read. 

A  replevin  may  be  either  by  writ,  or  by  plaint. 

Replevia  is  a  writ,  and  lieth  where  any  man 
diftrains  another  for  rent,  ^c.  then  he  who  is  di- 
{trained,  ftiall  have  this  writ  to  the  flieriff  (^called 
replegiari  facias)  to  deliver  to  him  the  diftrefs,  and 
{hdll  find  fureties  to  purfue  his  action;  or  if  he  pur- 
fue  it  not,  or  it  be  found  and  adjudged  againft  him, 
then  he  that  took  the  diftrefs  fliall  have  again  the 
diftrefs;  and  this  is  called  the  return  of  the  beafts ; 
and  in  fuch  a  cafe  lies  the  writ  de  retorr^  habend\ 
This  is  when  goods  are  replevied  by  writ,  and  is  at 
the  Common  law. 
I.  Bjr  writ.  This  writ  is  vifcountiel,  and  in  nature  of  a  jujit^ 

ei^Sj  in  which  the  vifcount  (hall   hold    plea  ta  any 
value,  and  is  not  returnable ;  but  it  may  be  removed 
p6ngt  into  the  King's  Bench  or   Common  Pleas  by  pone :  by 

the  plaintiff  without  caufe,  and   by  the  defendant 

with 
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with  caufe  fliewn  in  the  writ.  3  Inji.  339,  34 0. 
Stat.  Weft.  2.  c.  2. 

If  a  icplevin  be  ^Mt^  by  writ,  and  the  (beriff  re- 
turn,  that  the  cattle  are   not    to  be   found,   then  a 
Withernam  Hiall   be  awarded  againft  the  defendant ;  ;f',V/^f;.„^„/ 
and  if  a  Nihil  h^  returned,  then  an  Alias  ^  Pluries 
Withernam.,  and  thereu^'ion  an  Exigent. 

If  the  defendant,  upon  the  Retorri  Habend*  ad- 
judged for  him,  cannot  have  return  of  the  hearts  5 
and  upon  the  Retorn*  Habend*  the  fheriff  return,  that 
the  cattle,  firfl  taken,  are  dead,  he  mav  have  a  Scire 
Facias  againft  the  pledges  ;  and  upon  Nihil  returned 
on  that,  he  may  have  a  Scire  Facias  againft  the  fhe-  Sdre Facias, 
riff,  for  infufBcient  pledges  are  no  pledges.  BrovunL 
Rep.   168.      Co.  Lit.   J  45. 

Replevin  by  plaint,  is  hy  force  of  the  ftatute  of  a.  By  plaint. 
Marlbridge  c.  11.     52  Hen.  3. 

The  flieriff  by  plaint  made  without  writ  may, 
either  by  parol  or  by  precept,  command  his  bailiff  to 
deliver  the  ©oods  or  cattle,  i.  e.  to  make  replevin  of 
them.      2  InJi.  139,  140. 

When  the  diftrefs  is  taken  and  impoursded  within 
liberties^  which  have  return  of  writs,  the  flieri:^^ 
muft  make  a  warrant  to  the  bailiff  of  the  liberty  to 
make  delivery  ;  and  if  he  will  nor,  the  fheriff  may- 
enter  and  do  it.  If  the  diftrefs  be  taken  out  of  li- 
berties^ and  impounded  within,  the  fheriff,  upon 
plaint  made,  may  prefently  enter,  and  make  deliver- 
ance.     3  InJi.  139. 

If  they  are  impounded  in  a  caftle  or  houfe,  the  Sherift  may 
ftieriff  may  break  it,  and  make  replevin,  and  he  can-  [>^'^2Jk  caais, 

,  rnjrL  il  rr  nouie,  or  cloie.tc 

not  return  he  was  reiiited,  lor  he  may  take  the  pojfe  mak-  ^eokvin. 
€3mitat\      2  InJi.  105,,  194. 

If  the  beafts  be  imparked  in  a  clofe  inclofed,  which 
had  a  gate  open,  and  the  fl^eriff  comes  to  make  re-  ' 

plevin,  and  the  owner  ftands  at  the  gate  to  ftop  him, 
he  may  break  the  ciofe  to  make  replevin.  2  RqK 
Abr.  565.  h.     20  Hen.  6.   30. 

For  neceility  the  fheriff  may  enter  a  plaint  before  Replevin  made 
himfelf,  and  after  return  it  in  the  county  courts  that  prpfentW.^ 
fo  the  cattle  may  not  perifti.     Keb,  Rep,  205. 

O  4  He 
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He  may  take  a  plaint  out  of  the  county-court,  and 
make  replevin  prefentlv,  and  not  ftay  till  the  next 
county  court,  which  is  holden  from  month  to  month. 

Cattle  being  diftrained  for  rent  or  damage  feazant, 
^c.  the  owner  of  the  cattle  muft  go  to  the  county 
clerk  (or  fome  (a)  deputy  in  the  county  for  the 
granting  of  replevinsj  for  a  replevy,  to  be  dire<3ed 
to  the  bailiffs  to  replevy  them  ;  and  the  party  muft 
be  bound  in  an  obligation  to  the  vifcount  toprofecute 
his  action  againft  him  or  them  that  take  the  cattle, or  to 
make  return  of  the  fame  cattle  to  the  diftrainer,  if  he 
byjuftification  or  avowry  do  recover:  and  if  he  purfue 
it  not,  or  it  be  found  againft  him,  then  he  that  took  the 
diftrefs  (ball  have  ?gain  the  diftrefs,  and  ftiall  have 
a  writ  from  above,  de  Retorr^  Hahend*  in  fuch  cafe. 

If  the  goods  canno!-  be  taken  by  the  firft  replevin, 
then  ifTues  forth  an  Jlias^  then  a  (b)  Pluries,  then 
a  Toties^  then  z  Withernam.  If  the  ftieriff  return, 
that  he  cannot  replevy  the  cattle  becaufe  that  they 
are  eloined,  (or  he  cannot  have  the  view  of  them) 
for  the  ftieriff  muft  make  enquiry  if  the  return  be 
true;  and  if  fo,  then  he  muft  make  a  precept  to  the 
bailiff  in  Wuhernam^  i.  e.  to  take  as  many  other  cat- 
tle, and  he  may  have  an  Alias  and  a  Pluries  Wither- 
nam^ and  fo  in  Infinitum^  but  hath  no  other  remedy 
in  the  county,  unlefs  againft  the  pledges,  and  for 
default  the:eof,  againft  the  bailiff;  and  if  he  be  not 
able,  then  againft  the  ftieriff.  See  Weji.  2.  c,  2. 
Co.  Lit.  145. 

This  fort  of  replevin  may  be  returned  out  of  the 
county  into  the  court  of  Common  Pleas  by  Recordare 
fac*  Loquelam.     Weft.  2.  c.  2. 

The  ftieriff  upon  a  Retort^  Habend'  may  enquire 
the  kinds  of  the  cattle,  if  the  count  or  avowry  be 
uncertain.     Leon.  193.  pi.  277. 

In  a  replevin,  no  fuch  beaft  is  not  a  good  return  ; 
but  heajls  eloined^  or  no  body  came  on  behalf  of  the  plain- 
'  iijjf^  to  Jhew  the  beajis, 

(a)  I  ^  2  Phil  &  Mar.   ehap.  12. 

(b)  The  Pluries  replevin  fuperfedes  the  proceedings  of 
the  {herifF;  oiherwife  of  a  Recordare,  R.  Raym.  617, 
iq  Vin.  Abr.  4. 

Sheriff 


Chap.  ?.        dountp  Court.  201 

Sheriff  on  replevin  of  goods  faith,  that  none  came 
to  fhew  him  the  goods,  it  is  a  good  return,  fur  he 
cannot  know  the  goods  without  (hewing  of  the  par- 
ty.    Keb.  Rep.  184.  pi.  160. 

If  y.  S.  fue  a   replevin  to  the   (herifF,  and  (hews  sherifFmakesre- 
him  the  cattle  of  J.  N.  and  faith,  tliey  are  his  cat    plevin  of  a  ftran- 
tle,  and  he  makes  replevin  of  the  cattle,  he  is  a  tief-  p^J^^^  ^  '^  ^  "^  ' 
pafTer  to  y.  N^.  and  the  (heiifF  may  have  an  action  of 
trefpafs  againll:  y.  S.   for  his  falfe  information;   for 
the  Iheriff  at  his  peril  muft  take  notice  whofe  cattle 
they  be:  but  if  there  be  any  fraud  in  the  matter,  he 
may  aver  that.      3  Hen.  7.      14  Hen.  4.     Brownl. 
111.      13  Vin.^  Ahr,  54 1 .  />/.  5. 

If  a  man  have  judgment  to  have  a  return  upon  a  Wm of  fecon<! 
nonfuit  in  a  replevin,  and  the  plaint. fF  brings  a  fe-  deliveiance. 
cond  deliverance,  this  is  a  Superfedeas  of  the  return  ; 
yet  the  defendant  in  the  replevin  (hall  have  a  writ 
to  enquire  of  damages :  but  if  he  have  judgment  in 
the  fecond  deliverance,  then  it  (hall  be  returned  ir- 
replevifable^  and  he  (hall  recover  damages.  GouUfb. 
185.  pi  126.  _ 

If  the  return  fugitive  in  another  county,  or  that 
the  bailiff  of  the  liberty  rttuxv,^  Elongaia^  or  that  he 
can't  have  the  view  ;  in  all  thefe  cafes  a  IVithernam  Withernam^ 
(hall  be  awarded.     Co.  Rep.  145.  b. 

The  writ  of  Withernam  ought  to  rehearfe  the  re- 
turn of  the  (herifF. 

At  Common  law  a  man  might  have  been  nonfuited  No  more  reple- 
in  replevin,  and   have  had    new  ones  in  Injinitmn.  vin  after  nonfuit. 
But  Weji.  2.  c,  2.  reftrains  the  plaintiff  for  having  J^^'/^^'^^^ '^'^^* 
any  more  replevin  after  nonfuit,  but  gives  the  writ 
of  fecond  deliverance.     Coke  1  Infi.  240.      This  writ 
is  a  Superfedeas  in  law  to  the  (herifF,  that  he  make 
no  return   to  the  defendant  on  the  former  nonfuit, 
2  Inji.  341.     But  'tis   no  Superfedeas  On   a  writ  of 
enquiry.     Salk.  95.  pi.  6.      12  Mod.   546.     Palm. 
403.      Danv.  Abr.  41.    b.  pL  6.      Keilw.  92.   b.   pL 
7.      18  Vin.  Jbr.  ^g6.  pi.  20.     Note;   'tis   faid  this 
writ  of  fecond  Deliverance  is  taken  away  by  a  ila- 
tute  temp.  Char.  2.     ^are  Compl.  Sher.  74. 

In  a  replevin,  i-f  the  procefs  continue  until  a  Plu-  Retumuponpro- 
nies  iffues  out  of  Chancery^  and  the  (her 'fF  return  up-  cefs  that  the  de- 

•"  *      fendant  claims 

^^  property. 
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on  this  in  B,  that  the  defendant  claims  property, 
although  no  day  is  exprefly  given  by  this  writ  to  the 
parties,  but  to  the  (herilF  only,  to  excufe  his  con- 
tempt for  not  ferving  the  procefs  before >  yet  upon 
the  return  of  this  writ  the  parties  may  appear  and 
plead,  viz.  the  plaintiff  may  decfare,  and  the  de- 
fendant may  plead  to  it,  and  it  fhall  not  be  erro- 
neous, for  there  is  no  other  writ  to  be  ferved  af- 
ter this  writ;  therefore  if  the  parties  might  not 
plead  upon  this,  it  would  be  a  great  mifchief.  So 
if  the  Pluries  be  returned  in  Mich,  term,  and  no- 
thing is  done  till  Eaflsr  afterwards,  yet  at  this  term 
the  parties  may  appear  and  plead  if  they  will.  Rol, 
Abr,  581.     Ma.  403.  />/.  537.      18  Vin,  Abr.  582. 

wiiert  upon  the  Whcrc  the  defendant,  when  the  fherifF  comes  to 
lepkvinthe  make  replevin,  claims  property,  the  (herijfF  cannot 
is^^^^°^"  ^  proceed ;  for  'tis  a  rule  in  law,  the  property  ought  to 
be  tried  by  writ :  therefore  in  that  cafe,  where  the 
trial  is  by  plaint,  the  plaintiff  may  have  a  v/rit  t9 
prave  the  property^  dire(5led  to  the  fherifF  to  try  the 
property;  and  if  it  be  found  for  the  plaintiff,  the 
fherifF  is  to  make  deliverance  ;  if  for  the  defendant, 
then  he  can  no  further  proceed.     Co,  Lit.   145.  h. 

And  CO  try  the  property,  the  (herifF  ought  to  take 
with  him  the  Keepers  of  the  Pleas  of  the  Crown.     Dy. 

In  replevin  the  plaintifF  claims  property,  and  there- 
upon a   writ  ifTues  to  the  ftieriiF  to  try    the  value. 
2  Keb.  Rep.  550.  pL  27. 
Servants  may  not      Note^  that  the  fervant  may  not  claim  property  for 
claim  it.  his  mafler,  nor  a  flranger  cannot  claim  property  ; 

but  the  fherifF  ought  to  make  deliverance,  notwith- 
itanding  the  fervant*s  claim,  and  but  one  defendant 
may  claim  property.     Compl.  Sher.  74. 

Where  one  fues  a  replevin,  but  hath  not  the  de- 
livery of  the  goods,  and  the  other  avoweth,  and  the 
plaintifF  fheweth  the  defendant  is  yet  pofTefTed  of  the 
goods,  ^c.  and  prays  that  the  defendant  may  gage 
Gagedellverance.  deliverance;  then  he  fhall  put  in  fureties  and  pledges 
for  the  deliverance,  and  a  writ  fhall  go  forth  for  the 
flieriff  to  deliver  them. 

4  Where 
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Where  the  replevin  is  by  plaint,  there  it  may  be 
removed  out  of"  the  county  into  the  Common  Pleas  by 
Recorclare,  and  the  fherifF  hereupon  is  to  fummon  RecorJarei 
the  other  party  to  be  in  the  Common  Bench,  or  B.  R, 
at  a  day  certain  ;  and  of  all  this  he  is  to  make  cer- 
tificate under  his  own  feal,  and  the  feals  of  four  fuit- 
ors  of  the  fame  court. 

In  replevin  the  (heriff  ought  to  take  two  forts  of  Two  forts  of 
pledges    by   tlie  Common    Jaw,  pledges  /^ />rtf/^^z//^,  ple^^ges  inreple* 
and   by  the  ftatute  pledges  to  make  return,     Co.  Lit.  ^*"* 
145.   h. 

And  note,  the  {herifFmuft  take  furetles,  and  not  a 
pawn. 

Therefore  where  one  brought  a  replevin,  and  the  No  pawn, 
value  of  the  goods   taken  was  20  j.  and  the  bailiff 
took  3/.  10  5.  for  pledges,  and  not  fureties,  the  party 
brought  an  action   on   the  flat.  W.  2.  and  refolved 
that  the  a6lion  lay.     T.  Jones  378. 

If  pledges  of  Profequendo  are  not  found,  and  judg- 
ment given,  the  procefs  is  erroneous.     9  Co.  71. 

But  thefe  pledges  may  be  found  to  the  fherifF,  or  when  pledges 
in  court,  at  any  time  before  judgment,  but  not  af-  may  be  found. 
ter. 

But  at  this  day  the  fherifF,  or  the   bailifF  in  his  How  given  at  thia 
name,  is  to  take  a  bond  both  of  the  pledges  and  of  the  ^^y* 
party  too,  at  the  time  when  the  replevin  is  granted, 
both  for  profecuting  the  fuit,  and  alfo  to  make  a  re- 
turn, ifff.  according  to  the  condition.     Treat.  Dijir, 

48. 

If  upon  the  writ  to  have  return  of  the  beafls  of  the  Sdrefac'  againft 
pledges  the  fherifF  return  Nihil,  then  may  the  plain-  the  flierifF upon 
tifFhave  a  Scire  Facias  againfl  the  fherifF,  to  r^///r«  ^^"^J/"^"'"  °^ "'' 
him  fo  many  heafis,  or  fo  much  chattels ;  and  fo  of  a 
bailiff  of  franchife.     Cok.  Mag.  Chart.  340. 

But  as  to  the  pledges  to  make  return,  they  are  given  Aflion  v.  We* 
by  the  flatute  of  W.  2.  c.  2.  and  an  action  is  given 
againfl  the  fheriff  if  they   are  not  found  j  but  this 
does  not  make  the  proceedings  erroneous.     By  the 
whole  court,    T.  Jones.      19  Vin.  Abr.  4. 

Pledges  in  replevin  on  Retorno  Habendo  were  ^^^o^^ViQ   'jr. 
taken  by  the  fheriff,  according  to  the  flatute  oi IV.  2.  bend: 
£»  2.  after  the  plaint  was  moved  into  the  Common 

Bench 
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Bemh  by  Recordare^  vet  pledges  may  be  found  by  the 
ccnift.  For  the  pledges  given  by  the  ftat.  of  IV.  2. 
are  only  to  give  remedy  againft  the  (herifF  for  his 
negle<^,  and  the  pledges  may  be  found  at  any  time 
before  judgment.  Cro.  Car.  594.  pL  10.  J 9  Vtn. 
Abr.  4. 
Withernam.  If  a  Withernam  be  awarded  for  the  pla-ntiff  of  ^e 

Return.  beafls  of  the  defendant,  and  the  (herifF  returns  he  had 

taken  the  beafts  of  the  defendant  in  TVtthernam^  but 
none  comes  from  the  plaintiff  to  have  them.  And 
now  the- plaintiff  prays  a  writ  to  the  {herifF  to  de- 
liver the  IVithernam  to  him  ;  and  the  defendant  prays, 
that  the  plaintiff  gage  deliverance^  and  faith,  that 
part  of  the  beafts  which  he  took  are  dead  by  the 
default  of  the  plaintiff,  and  the  remnant  he  is  ready 
In  what  cafes  the  to  deliver.  In  this  cafe  the  piainiifF  (hall  not  have 
plaintiffftiallnoc  ^jgjj^g^^j^j,g   of  the  Withernam   to  him,   but   it  (ball 

'  remain  in  the  cuftody  of  the  fheriff,  until  a  writ 
iifue  to  the  fheriff  for  the  plaintiff  to  have  deliver- 
ance of  his  beafts,  and  then  it  (hall  come  in  debate 
in  wl.ofe  default  the  beafts  are  dead.     44  AJf,  15. 

Note\  If  y.  iS.  be  fheriff,  and  the  diftrefs  be  taken 
by  him,  there  the  writ  or  p'aint  fh«al]  be  in  common 
form,  naming  the  fheriff  by  his  Chriftian  name  and 
furrame,  which  J.  S,  tock^  and  not  which  ynu  took. 
And  the  fheriff  in  that  cafe  eight  to  make  deliver- 
ance. 3  Inj}.  139.  Reg.  Grig.  81.  h. 
peliven,' by  the  A  declaration  in  replevin  was  for  ico  ewes  and 
fheriff  muit  be^  wethcFs,  and  It  doth  not  appear  how  many  there  be 
of  ewes,  and  how  many  there  be  of  wethers ;  the 
fheriff  is  bound  to  make  delivery  of  the  one  fort  and 
of  the  other,  for  the  delivery  of  the  fheriff  muft  be 
according  to  the  writ,  l5c.  and  the  declaration  was 
held  ill.  But  ewes,  without  addition,  had  been 
good  enough,  and  the  fherff  muft  have  delivered 
the  one  fort  and  the  other  :  if  the  writ  be  for  ewe 
Jheep.^  the  fheriff  cannot  deliver  wethers.  So  if  for 
black  horfes,  the  fheriff  cannot  deliver  white,  but  is 
fubject  to  adion  on  the  cafe.  Allen  33.  Sty.  '}i» 
18  l^in.  Ahr.  580.  p\.  10. 

Bjt  notwithftanding  this  cafe,  it  feems  to  be  now 
feitled,  that  a  declaration  ia  replevifl  being  certain 

to 


according  to  the 

Vr^it 
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to  a  general  Intent  is  fufficient,  efpeclally  if  it  be  after 
a  verdid.     4  Bac.  Abr,  386. 

As  where  a  replevin  was  brought,  quare  defend* 
cepit  bona  ££f  cat  alia  ^  (v'Z.)  quandam  -parceW  lintei 
&  quanda?n  parceW  papiri^  defendant  avowed  for  rent ; 
and  after  verdict  for  the  plaintifF,  exception  was 
taken  in  arreft  of  judgment,  that  the  declaration  was 
uncertain  in  not  fpecifying  the  quantities  contained 
in  the  parcels ;  and  Parker  C.  J.  who  delivered  the 
opinion  of  the  court  faid,  that  the  declaration  would 
undoubtedly  have  been  ill  on  demurrer,  but  that  the 
defendant  having  avowed  the  taking  the  goods  in  the 
declaration,  the  avowry  had  cured  the  defe6t,  as 
thereby  both  parties  were  agreed  what  the  goods 
were  ;  and  the  defendant  himfelf  having  prayed  a 
return  of  them,  there  was  no  controverfy  between 
him  and  the  plaintiff  about  them  ;  and  to  oblige  the 
plaintiff  to  a  greater  certainty,  would  have  been  of 
no  fervice  to  the  defendant;  for  if  he  had  demanded 
500  reams  of  paper,  and  proved  only  one,  he  muft 
recover ;  and  as  to  the  difficulty  of  delivering  the 
goods  upon  a  Retorno  Habendo^  he  faid  there  was  no 
weight  in  that  obje6tion,  for  the  iheriff,  when  he 
came  to  make  a  return,  might  have  the  defendant's 
affiftance  to  (hew  him  which  were  the  goods ;  and  he 
was  not  obliged  to  execute  the  writ  without  fome- 
body  attended  to  point  out  the  things  he  was  to  de- 
liver ;  and  in  this  cafe  that  of  Jllen  33.  was  fully 
confidered  and  over-ruled.      Ibid.  387. 

See  flat.  Wift.  i.  3  Ed.  17.  But  he  ought  firft 
to  demand  that  the  cattle  or  goods  be  delivered  to 
him.     5  Co.  93. 

Scire  Facias 'ag2\n9(  tht  defendant,  as  late  (herifF,  The  flieriff's 
on   the   ftatute  of  IVeftminfier  the  2d,  for  want  of  ^"ty  in  takin? 
taking  pledges  on  a  replevin.     The  Scire  Facias  fets  yj^^^^^  ^"  ^^^  * 
out  thzt  one  If'illiam  Points  brought  replevin  againft 
the   plaintiff,    and  that  the  defendant   replevied   the 
goods,  and  delivered  them  to  the  plaintiff  in  replevin, 
on  which  there  was  a  Recordare  to  remove  the  plaint 
into  the  court  of  King's  Bench  \  and   thereupon  the 
defendant,  as  bailiff,  avowed  for  damage-feafant,  on 
which  there  is  judgment  by  default  againfl  plaintiff 

and 
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and  his  pledges,  to  have  a  return  of  the  cattle  and 
damages,  on  which  ifTues  a  Ret*  Hahend\  on  which 
the  (heriff  had  replevied,  and  delivered  the  goods 
without  taking  any  pledges  either  to  profecute  or  to 
return  the  goods,  againft  the  duty  of  his  office  and 
the  ftatute ;  then  a  Bc'ire  Facias  ifTues  againft  the 
(heriff  why  he  (hould  not  tot  bona  &  catalla^  ^c, 
or  the  price  thereof  render  to  plaintiff,  and  demands 
tot  vel  tanta^  or  the  price  thereof,  for  not  taking 
pledges  ;  and  the  (heriff  pleads  that  he  took  goods, 
but  does  not  fay  the  fame  goods  as  in  the  declara- 
tion, and  took  fufHcient  pledges,  v't%.  the  plaintiff 
and  y .  S.  who  entered  into  bond,  with  condition  to 
profecute  with  effefl:,  and  makes  a  return  of  the 
goods,  but  does  not  fay  the  fame  goods  as  in  the 
declaration,  to  which  plea  there  is  a  demurrer. 
How  he  is  to  And  by  the  court :  Judgment  pro  quer\  becaufe  the 

^^^  '  defendant  has  not  pleaded  ad  idem  ;  for  it  appears  the 

goods  are  different,  and  not  the  fame  as  in  the  de- 
claration:  and  they  held  that  replevin  bonds  were 
good  and  legal,  both  to  profecute  and  to  make  return, 
and  have  been  held  fo,  and  held  that  one  pledge  with 
the  plaintiff  was  well.     Fortefc.  Rep.  331. 

Entry  of  the  S C Xt.rsxxr\t- 

plaint.  County  Court   ^^^  w^^' 


J 


At  the  county  court  of  T.  F.  efquire, 
late  {heriff  of  the  county  of  S.  aforefaid, 
holden  at  C.  in  and  for  the  faid  county, 
the  day  of  in  the 

year  of  the  reign  of  our  fovereign  Lord 
George  the  the  Third,  now  King  of  Great 
Britain^  and  fo  forth,  and  in  the  year  of 
our  Lord  1764,  before  R.  L.  and  J.  D, 
fuitors  of  the  fame  court;  it  is  thus  con- 
tained amongft  other  things, 

J,  J,  efq;  complains  againft  J^.  M.  efq;  of  a 
plea  of  taking  and  unjuftly  detaining  cattle,  (to 
witj   of  beads  of  the   faid   J.  of  the 

price, 
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price,  and  To  forth,  againft  gages  and  fafe  pledges, 

1    yohn  Doey 
Pledges  of  the  profecutlon  are,  ?•         and 

3  Richard  Roe, 

7.  P.  efq;  SherifF. 

TV^^rwickJhire,  \ 

to  wit.         J  Precept  of  replc« 

vin. 

Sir  J.  B.  knight,  {herlfF  of  the  county  aforefald, 
to  the  bailiff  of  the  hundred  of  i/.  and  alfo  to  my 
bailiff  y.  S.  for  this  turn,  and  to  each  of  them, 
jointly  and  feparately,  greeting:  Whereas  W,  P. 
|iath  found  me  fufficient  fecurity,  as  well  for  profe- 
""cuting  his  claim,  as  for  returning  his  beafts,  namely, 
one  ox,  which  J,  C.  took,  and  unjuftly  detains,  as 
it  is  faid,  if  a  return  of  them  (hall  be  adjudged. 
Therefore  I  command  you,  and  each  of  you,  jointly 
and  feparately,  on  behalf  of  the  King,  that  you  cau(e 
to  be  replevied  and  delivered  to  the  aforefald  fK  P, 
his  aforefald  ox,  (or  his  beafts  aforefald,  if  feveral) 
and  that  he  puts  by,  or,^r.  by  fureties  and  fafe 
pledges,  the  aforefald  y.  C.  fo  that  he  be  at  my  next 
county  court,  to  be  held  at,  &c,  to  anfwer  the 
aforefald  fp^.  of  the  plea  of  taking  and  unjuftly  de- 
taining his  ox  aforefa'd,  and  in  what  manner,  ^r, 
you  caufe  to  be  certified  to  me,  at  my  next  court, 
or,  &c,  under  the  pain  to  be  incurred.  Dated  un- 
der the  feal  of  my  office,  the  day  of,   ^c. 

By  me  Sir  J.  B.  knight,  ftierifF. 

If  this  replevin  be  granted  by  the  deputy,  then  he 
muft  fet  his  name  to  the  replevin,  thus : 

By  me  y.  A.  one  of  the  deputies 
of  the  faid  (herifF,  according  to 
the  form  of  the  ftatute. 

When  fuch  a  replevin  is  granted,  there  ought  to  -^^^^^ 
be  a  bond  taken  of  him  to  whom  it  is  granted,  or 
of  fome  other  for  him,  with  one  or  more  furecies, 
that  he  will  profecute  the  replevin.     And  by  flat. 

II 
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ri  Geo,  ^.  ig.  for  the  more  effeSlual  fecuring  the  pay' 
ment  of  renu^  and  preventing  frauds  by  tenants^  all 
fliertfFs,  t^c.  having  authority  to  grant  replevins, 
fhall  in  every  replevin  of  a  diftrefs  for  rent  take  in 
their  own  n^ames  from  the  plain tifF,  and  two  refpon- 
fible  perfons  as  fureties,  a  bond  in  double  the  value 
of  the  goods  diftrained,  (fuch  value  to  be  afcertained 
by  the  oath  of  one,  &c.  credible  witnefs,  not  inter- 
efted  in  the  goods  or  diftrefs,  which  the  perfon  grant- 
ing replevin  is  to  adminifter)  conditioned  for  pro- 
fecuting  the  fult  with  efFe^l,  and  without  delay, 
and  for  duly  returning  the  goods  and  chattels  dif- 
trained, in  cafe  a  return  fhall  be  awarded  before  any 
deliverance  be  made  of  the  diftrefs. 

And  theftierifF,  ^c,  taking  fuch  bond,  (hall,  at  the 
requeft  and  cofts  of  the  avowant,  or  perfon  making 
cognizance,  affign  the  bond  to  the  avowant  or  perfon 
aforefaid,  by  indorfing  it,  and  attefting  it  under  hand 
and  feal^  in  pre  fence  of  two,  ^^r.  witnefles.  This 
may  be  done  without  ftamp,  provided  the  aflignment 
fo  indorfed  be  duly  ftamped  before  any  adtion  brought 
thereon  ;  and  if  the  bond  fo  taken  and  afligned  be 
forfeited,  the  aflignee  may  bring  his  adtion,  and  re- 
cover in  his  own  name.  And  the  court  where,  ^c, 
may,  by  rule,  give  fuch  relief  to  the  parties  accord- 
ing to  juftice,  fuch  rule  to  be  a  defeafance  to  the 
bond.  II  Geo.  2.  c.  19.  feSf,  23. 
Bond  taken  by  a  Debt  upon  bond.  Upon  Oyer  it  appears,  that  the 
return^ofTrtde  co"<^'tion  was,  that  if  the  defendant  Crijfop  (hould 
replevied,  good,  appear  at  the  next  county-court,  ^c.  and  profecute 
his  a(fl:ion  with  cffecSl  againft  J.  S.  for  wrongfully 
taking  and  detaining  of  his  gelding,  and  fhould  make 
return  thereof,  if  return  (hould  be  adjudged,  and 
fave  harmlefs  the  plaintift  Blackett^  (heriff  of,  ^c. 
by  the  delivery  of  the  faid  gelding,  that  then,  ^c. 
and  upon  this  the  defendant  demurred.  And  it  was 
argued,  that  this  bond  was  void  by  the  common  law, 
for  the  (heriff  had  not  power  before  the  ftatute  of 
Wejim.  2.  to  fake  pledges  ;  fo  that  fuch  bond  taken 
before  the  ftatute  of  Wejim.  2.  had  been  without 
doubt  void  :  and  therefore  it  fhall  be  void  now,  for 
the  (herifF  has  no  authority  hy  the  (latute  for  this 

practice. 
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practice.     See  Da/to^  434.     Latch  51.     Rol.  Rep. 
314.     But,  per  Ho/t  J uiiice^  theie  are  two   forts  of 
pledges,  Plegit  de  Profequendo^  and  Plegii  de  Retorno  pledges. 
Habendo.      The  pledges  of  profecuring  were  at  Com- 
mon  law,  but  thofe  de  Returno  Habendo  were  ap- 
pointed by  Wedm.  1,   c.  2.   by  which  ftatute  an  ac- 
tion lies  againft  the  ftieriff  if  he  omits  to  take  pledges, 
or   if  he   takes  thofe   that  are  infufficient;   for  the 
party  may  have  a  Scire  /^rwy  againft  the   pledges,  Sarefada$a- 
where   the   fuit   is   in    any    court^of   record.     And  s^'"^^'=P^^'^e«** 
though   in   the  county-court,  i^c.  Scire  facias  will 
not  lie   againft   the  pledges,  becaufe   thefe  are  not 
Courts  of  record,  and  every  Scire  facias  ought  to  be 
grounded  upon  a  record  ;  yet  there   the  party   may 
have  a  precept  in  nature  of  a  Scire  facias  againft  the  A  gage  is  not  a 
pledges:  and  this  is  the  reafon  vi^hy  the  fherifF  can  -  Pj^'^p  ^^'^^^" 
not  take  gage  inftead  of  pledges,      i  Cro,  446.     For 
the  party  has  no  remedy  againft  the  gage,  as  he  hath 
againft  the  pledges.     And  (by  hirn  and  Trehy  Chief 
Juftice)  fuch  a  bond  will  anfwer  the  intent  of  the  a  bond  Is  a 
ftatute   that   requires    pledges,   for    the  obligors   are  pledge. 
fureties.      And  plegii  in  the  old  book  fignifies   fure- 
ties.      And   this  practice  of  taking  bond,  inftead  of 
pledges,  is  antient  ufage.     But  (by  them)   the  quef- 
tion  will  not  be  in  this  cafe,  whether  the  fiierifFcan 
take  a  bond   inftead  of  pledges  ?  as   it  would  have 
been,   if  the  party  had  brought  an  action  againft  the 
{herifFfor  not  having  taken  pledges,  and  the  fherift'had 
pleaded,  that  he  had  taken  this  bond  ;   but  the  quef- 
tion  now  is.  Whether  this  bond  ftiall  be  void  ?     And 
by  the  whole  courts  The  bond  is  not  void.     At  Com- 
mon law   it  had  been  void,  becaufe  it   had  been    to 
fave  the  fheriff"  harmlefs  in  making  replevin  by  plaint^ 
which  he  could   not  have  done  before  the  ftatute  of 
Marlh.   c.  21.  and    alfo   that   the  defendant  ftiould 
make  return  of  the  cattle,  to  do  which  the   (herifF 
could  not  have  taken  pledges ;  and  therefore  he  would 
have  done  what  he  ought   not  to  have  done.     But 
now  it  is  the  duty  of  the  (herifF  to  take  pledges  to 
make  return,  and  alfo  to  replevy  by  plaint ;  there- 
fore  the  bond   is   lawful.     For,  by  Powell  Juftice, 
where  the  CherlfF  takes  a  bond  or  promife,  to  keep  ponatofavea 
him  harmlefs  in  the  doing  of  a  lawful  ad,  the  bond  flv  rifF  haru^fs, 
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or  promlfe  is  good  ;  but  if  it  be  in  the  doing  of  that 
which  he  ought  not  to  do,  the  bond  or  promife  is 
void,  and  againft  law.     Lord  Raym.  278. 

For  form  of  a  bond  in  replevin^  and  ajjtgnment  there- 
of fee  Appendix,  No, 

Thefe  bonds,  called  replevin  bonds,  are  given  to 
fecure  pledges  of  both  forts,  pledges  to  make  a  re- 
turn, and  pledges  to  profecute;  and  bonds  are  now 
in  lieu  of  pledges.  Here  was  debt  on  a  replevin  bond 
brought  by  the  (herifF,  and  the  condition  was,  to  ap- 
pear at  the  next  county-court,  and  there  to  profe- 
cute  her  aftion  with  efFeft,  and  to  make  return  of 
the  goods  and  cattle,  if  return  (ball  be  adjudged  by 
law,  and  to  indemnify  the  fheriff  for  granting  the 
replevin,  and  delivering  the  cattle. 

Defendant  pleaded  that  (he  did  appear  at  the  next 
county- court,  and  profecuted  there,  and  no  return 
there  adjudged. 

Plaintiff  replies,  There  was  a  Recordari  facias 
loquelam  into  the  court  of  King's  Bench,  but  the  de- 
fendant did  not  profecute  in  the  Common  Pleas,  but 
a  return  adjudged  againft  her,  and  that  fhe  had  not 
returned  the  goods.  By  the  whole  court :  This  plea 
is  nought,  for  it  is  not  enough  to  profecute  in  the 
county-court,  but  (he  muft  follow  it;  and  if  a  return 
be  adjudged  in  any  court,  it  is  enough,  for  the  con- 
dition is  to  go  to  the  end  of  the  caufe:  and  held  by 
the  court  to  be  a  lawful  bond,  and  fuch  is  the  ufua! 
courfe  now.  Fortefc,  Rep.  209,210.  Fiizglb.  158. 
4  Bac.  Abr.  377. 

Debt  on  replevin  bond,  and  upon  Oyer  the  condi- 
tion appeared  to  be,  not  only  to  profecute  with  ef- 
fe<St,  and  to  make  a  return  of  the  goods  if  a  return 
be  adjudged,  but  alfo  to  indemnify  the  (heriff  againft 
all  damages,  by  reafon  of  granting  the  replevin. 
Plea,  that  he  performed  all  the  conditions.  By  the 
court  and  counfel  agreed  the  plea  was  nought,  for 
he  (hould  plead  he  did  indemnify. 

Court :  Judgment  for  the  plaintiff. 

Court :  Replevin  bonds  held  to  be  good,  and  are 
given  to  fecure  pledges  of  both  forts,  as  well  to 
profecute,  as  to  make  a  return.     The  foundation  of 
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this  was  a  Scire  facias  againft  the  defendant,  as  the 
late  (heriff,  by  the  ftatute  of  IVeJJminJicr  the  2d,  for 
Want  of  taking  pledges  on  a  replevin. 

Replevin  bonds  are  now  affimable  by  1 1  Gee.  2. 
f.  19.  attefted  under  the  (herifF's  hand  and  feal,  in 
prefence  of  two  credible  witnefl'es,  and  may  be  done 
without  ftamp,  (o  that  the  affignment  be  ftamped 
before  a£lion  brought  thereon.  Remedy  therein  by 
rule  of  court,     Fortefc.  Rep.  210. 

Thefe  bonds  are  given  to  fecure  pledges  of  both  The  effca  of  re- 
forts,  pledges  to  make  a  return,  and  pledges  to  pro-  pievin  bonds, 
fecute;  and  bonds  are  now  in  lieu  of  pledges.  This 
was  debt  on  a  replevin  bond  brought  by  the  fherifF, 
and  the  condition  was  to  appear  at  the  next  county- 
court,  and  there  to  profecute  her  action  with  efFedt, 
and  that  {he  fhall,  and  do  make  return  of  the  goods 
and  cattle,  if  return  {hall  be  adjudged  by  law,  and 
to  indemnify  the  {heri{F  from  granting  the  replevin 
and  delivering  the  cattle :  the  defendant  pleaded  that 
ihe  did  appear  at  next  county-court,  and  profecuted 
there,  and  no  return  was  there  adjudged.  The 
plaintiff  replies.  There  was  2,  Reccrdare  facias  loque- 
lam  into  this  court,  but  the  defendant  did  not  pro- 
fecute in  C.  B.  but  a  return  was  adjudged  againlt 
her,  and  that  {he  had  not  returned  the  goods. 

By  the  whole  Court:  It  is  a  naughty  plea,  for  it  is 
not  enough  to  profecute  in  the  county- court,  but 
(he  muft  follow  it ;  and  if  a  return  be  adjudged  iti 
any  court,  it  is  enough,  for  the  condition  is  to  go 
to  the  end  of  the  caufe.     Fortefc.  Rep.  361. 

Upon  con{tru6tion  of  the  ftat.  o{lVeJim.  1.  c.  2.  it 
was  held,  firfl,  that  an  a6lion  of  the  cafe  will  lie 
again{t  the  {herifF  for  taking  infufHcient  pledges,  and 
is  a  proper  remedy  to  be  purfued  ;  for  though  it  is 
not  particularly  mentioned  in  the  flatute,  as  being  a 
fort  of  action,  but  little  in  ufe  at  the  time  of  making 
it,  yet  of  late  it  is  become  frequent,  being  found  to 
be  an  eafier  and  more  expeditious  method  of  proceed' 
ing.  JBelides,  it  appears  from  Cro.  Char.  446.  -0. 
378.  that  cafe  will  lie  for  taking  no  pledges  at  all ; 
and  the  a<5tion  feems  to  be  equally  proper  where  in- 
fufEcicnt  pledges  aie  taken,  efpecially  as  fuch  pledges 
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are  always  confidered  as  none,  according  to  2  Infl, 
340.  Adjudged  upo-n  a  writ  of  error  out  of  the 
county  of  C.  B.  in  an  a6i:ion  brought'  againft  the 
{heriff  o(  Midd/efex,  16  Fin,  Abr,  399.  pi.  4.  See 
4  Bac,  Abr.  378. 
Nonfuit.  Secc72dly^  It   was  held  that  an  aftion  of  the  cafe 

will  lie  againft  the  ftierifF  for  taking  infuificient 
pledges,  fetting  forth  a  return.  Habend^  awarded, 
and  an  Elongat^  returned,  without  firft  bringing  a 
Scire  facias  againft  the  pledges  taken ;  for  though  [a) 
fome  books  mention  fuch  a  previous  ftep,  yet  as  the 
ftatute  does  not  direct  it,  nor  does  any  cafe  fay  it  is 
necefTary,  it  would  be  hard  to  reiquire  fuch  a  cir- 
cuitous way  of  proceeding.  Accordingly  the  judg- 
ment given  in  the  court  of  C,  B.  againft  the  flierifF 
was  affirmed.  16  Vin.  Abr.  400.  pi.  5. 
Nonfuit,  If  the  (heriff  delivered  goods,  and  the  plaintiff  be- 

come nonfuit,  if  the  defendant  be  ready  in  court  to 
avow  the  taking,  how  he  fhall    make  his  avowry, 
Dalt.Sher.  508,  &c.  and  the  ftieriff*  muft  inquire  of 
the  value  of  the  diftrefs.     So  if  there  be  a  judgment 
upon  a  demurrer. 
^ceiai ad  curiam      l^  falfe  judgment  be  given  in  any  other  court- 
Recordari facias    baron  than  in  the  ftieriff's  county-court,  then   the 
oqueam.  ^^.j^  ^^  falfe  judgment  is  called  Accedas  ad  curiam. 

By  this  writ  the  (herifF  muft  make  a  record  of 
the  plea  a  fuit,  in  the  prefence  of  the  fuitors,  and 
annex  the  record  fo  made  to  the  back  of  the  writ, 
and  return  and  certify  the  fame  under  feal,  and  the 
feals  of  the  four  fuitors. 

Note ;  Nothing  but  the  plaint  ftiall  be  removed,  if 
they  be  at  iftue. 
Return.  It's  a  good  return,  that  after  the  receipt  of  the 

writ,  and   before  the  return  thereof,  no  court  was 

(a)  z  hjl.  340.  F.  N.  B.  74.  (F)  Br.  Scl.  fa.  3. 
2  H.  6.  15.  Raji.  569.  h.  Co.  Efit.  637.  Skin.  244. 
If  the  (heriff  upon  a  replevin  takes  pledges  de  Betorti  Ha- 
hend\  and  upon  a  return  awarded,  returns  ^od  An^eria 
Elongata  funt,  and  then  a  Scire  facias  is  brought  againft 
the  pledges,  and  a  }<ihil  is  returned,  an  aftion  lies  againft 
the  fherifF;  or,  I  may  have  an  adlion  againft  him  upon  fug- 
geftion  of  this  matter.     16  Vin.  Abr.  400.  in  notes. 

holden. 
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holden,  or  that,  the  Lord  would  not  hold  the  court, 
or  that  the  fuitors  would  not  deliver  him  the  record. 

George  the  Third,  by  the  grace  of  God,  of  Great  Recordari  facias 
Britain,  France,  and  Ireland,  King,  Defender  of  the  h»^^'-m'- 
Faith,  &c,  to  the  (lierifFof  S,  greeting.  We  com- 
mand you,  that  in  your  full  county  you  caufe  the 
plaint  to  be  recorded,  which  is  in  the  fame  county, 
without  our  writ,  between  y,  y.  efq;  and  fK  M, 
efq;  of  the  cattle,  goods,  and  chattels  of  the  fame 
y,  taken  and  unjuftly  detained,  as  it  is  faid,  and 
that  you  have  the  fame  record  before  our  juftices  at 
Wejiminjier,  from  Eajler  day,  in  fifteen  days,  under 
your  feal,  and  the  feals  of  four  lawful  knights  of  the 
fame  county,  of  fuch  as  fhall  be  prefent  at  the  faid 
record  ;  and  that  you  prefix  the  fame  day  to  the 
parties,  that  then  they  may  be  there  ready  to  pro- 
ceed in  the  faid  plaint  as  fhall  be  juft,  and  have  you 
there  the  names  of  the  faid  four  knights,  and  this  writ. 
Witnefs  Ourfelf  at  Wejiminjler,  the  day  of 

in  the  year  of  our  reign. 

Let  this  writ  be  executed,  if  the  faid  y.  defines  it^ 
and  not  otherwife. 

The  fherifF  muft  openly  read  this  writ  in  court, 
and  return  the  fame  under  his  own  feal,  and  the  feals 
of  four  fuitors,  and  to  fummon  the  defendant  to  ap- 
pear at  the  day  of  the  return. 

By  virtue  of  this  writ  to  me  directed  in  my  full  The  fherifF' s  re- 
county,  held  at  C  in  the  county  of  S.  within  men-  tumindorfed. 
tioned,  on  the  ^hr^  of  in  the  ' 

year  within  written,  I  have  caufed  the  plaint  to  be 
recorded,  which  is  in  the  fame  county,  without  the 
King's  writ,  between  the  parties  within  written, 
whereof  mention  is  within  made,  which  faid  plaint 
appeareth  in  a  certain  fchedule  to  this  writ  annexed. 
And  I  have  that  record  before  our  Lord  the  King's 
Juftices  at /i^^;;2/«/?^r,  at  the  time  within  mentioned, 
under  my  feal,  and  the  feals  of  R,  L.  y.  D.  N,  G, 
Sind  N.  H.  four  lawful  knights  of  the  faid  county, 
who   were  prefent  at  the  faid  record  5  and  I  have 
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prefixed  the, fame  day  to  the  parties  within  written, 
,    that  then  they  may  be  there  ready  to  proceed  in  the 
faid  plaint  as   (hall  be  juft,  as   within  1  am  com- 
manded. J' P'  efq;  fherifF. 

The  fherifF  may  fend  an  Accedas  ad  curiam  by  a 
fervant,  and  need  not  deliver  it  in  perfon.  3  Keb, 
Rep.  249.  pi.  70.     So  faid  by  Hale  Ch.  Juft, 

Sheriffmay  jufti-  Trefpafs  for  taking  two  bullocks,  &c,  of  the 
fybygrantofa  plaintiff.  The  defendant,  as  to  all  but  the  taking 
ihewlng'the  pro-  ^^^  ^^'^  bullocks,  pleads  Not  guilty  ;  and  as  to  the 
pertyofthe  taking  them,  he  juftifies,  for  that  before  the  taking, 
goods  to  be  in  ^.j^g  other  defendant,  Evan  JVatts^  came  before  him, 
then  (heriff  com*  Radnor^  and  made  his  complaint 
againft  the  plaintiff  in  a  plea  of  taking  and  unjuftly 
detaining  the  cattle,  and  found  pledges  to  profecute 
the  faid  plaint,  and  to  return  the  cattle,  if  a  return 
fliould  be  adjudged,  and  prayed  a  warrant  ro  replevy 
the  fame:  whereupon  he  made  his  precept  to  the 
other  defendant  5.  P.  his  fpecial  bailiff,  to  replevy 
the  fame;  and  the  plaintiff  fhould  appear  at  next 
county-court  to  anfwer  the  faid  Evan  Waits  in  the 
faid  plea  ;  which  precept,  before  the  return,  and 
before  the  taking,  he  delivered  to  the  faid  5.  Price^ 
who  by  virtue  of  it,  at  the  time  and  place  in  the 
declaration,  took  the  cattle,  and  the  plaintiff  not 
claiming  property,  delivered  them  to  the  defendant, 
and  fummoned  the  plaintiff  to  appear  at  the  next 
county-court,  to  anfwer  Watts  in  the  faid  plea,  for 
taking  and  diftraining  his  cattle,  and  then  returned 
his  precept  executed  as  aforefaid,  he  being  (heriff  at 
taking  and  returning  of  precept,  which  is  the  fame 
taking,  ^c. 

The  defendant,  Evan  Watis^  pleads  Not  guilty 
generally. 

Defendant,  ^elhy  Price,  as  to  all  but  taking,  pleads 
Not  guilty ;  and  as  to  that  juftifies  by  virtue  of  the 
precept  ftipra. 

The  plaintiff  demurs  to  both  pleas,  and  ftiews  for 
caufe,  that  the  defendants  do  not  alledge  that  the 
cattle  were  the  proper  cattle  of  the  faid  Evan  Waits, 

or 
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or  that  he  claimed  property  or  title  to  them,  or  that 
they  were  in  his  pofTeifion,  or  (hewn  by  hh-n  to  the 
fheriflF  or  bailifF,  or  were  diftrained  by  the  plaintiff 
out  of  his  pofieffion. 

Secondfyy  That  the  plea  doth  not  mention  what 
pledges  by  name  were  found. 

'Thirdly^  That  it  is  not  alledged  plaintiff  had  no- 
tice of  the  plaint  or  replevin. 

Fourthly^  That  the  plea  amounts  to  the  general 
iffue. 

The  defendants  join  in  demurrer. 

As  to  the  firft  caufe  of  demurrer,  the  defendants 
who  juftify  are  officers,  who  cannot  know  in  whom 
the  property  of  the  cattle  is.  By  flat.  Marl.  52  Hen, 
3.  21.  Si  averia  capianf  vicecomes  poji  querimoniam 
Jihi  fa£f  dellberare  poffei  -,  and  therefore  it  is  agreed, 
that  it  becomes  the  (heriff's  duty  upon  fuch  com- 
plaint by  parol,  or  by  precept  to  his  bailiff,  to  re- 
plevy them.  And  fuch  precept  may  be  given  be- 
fore any  county-court.  It  is  true,  fuch  plaint  ought 
after  to  be  entered;  but  who  is  to  enter  it?  He 
that  makes  the  complaint,  not  the  (heriff.  If  then 
the  plaintiff  does  not  enter  it,  (hall  his  negledl  fub- 
jed  the  flieriff  to  an  action  ?  The  fheriff  might 
lawfully  make  fuch  precept  before  the  plaint  en- 
tered s  fuppofe  he  does  fo,  and  the  party,  from  whom 
the  cattle  are  taken,  before  the  next  county-court 
brings  his  action,  fhall  he  be  liable  to  it,  for  doing 
what  he  lawfully  might  and  ought  to  do? 

In  cafe  the  perfon  from  whom  the  cattle  are 
taken  hath  property,  the  law  gives  him  a  proper 
remedy  ;  if  he  claim  property  before  the  (heriff,  he 
muft  return  it,  and  on  fuch  return  a  writ  de  pro- 
prletate  probanda  iffues;  and  if  found  for  the  claimant 
the  fheriff  can  proceed  no  further.  But  if  the  plain- 
tiff had  property,  and  omitted  to  claim  it  before  the 
fheriff,  he  might  plead  property  in  himfelf,  or  in  an 
eftranger,  either  in  abatement  or  in  bar. 

Now  here  the  plea  exprefly  faith,  that  the  plain- 
tiff claimed  no  property  before  the  (heriff,  and  that 
he  was  fummoned  to  anfwer  the  other  defendant. 
Evan  IVatti  in  a  plea  of  taking  and  detaining  his 
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cattle,  whereby  although  he  did  not  make  his  claim 
before  the  (heriff,  he  might  have  appeared  and  in- 
fifted  on  it  by  plea. 

As  to  what  is  Caid^  that  the  (herifF  doth  not  fliew 
by  his  plea,  that  the  defendant  Evan  JVatts  was  pof- 
feffed  of  the  cattle,  or  had  diftrained  them  ;  the 
fhei  iff  had  no  authority,  and  confequently  no  caufe 
to  inquire  into  the  defendant's  right  or  title  to  the 
cattle;  if  the  plaintiff  had  claimed  property,  he 
could  not  have  determined  it  without  a  writ  of  pro- 
prietate  probanda^  and  upon  fuch  writ,  if  it  had  ap- 
peared the  faid  Tfatis  had  no  property,  though  he 
had  poffeffion,  he  could  not  have  replevied  the 
cattle. 

As   to  the   fecond  caufe  of  demurrer,    that  the 
plea  doth  not  alledge  what  pledges  were  found,  and 
who  by  name.     It   is  true,  in  replevin  by  writ  the 
Iheriff  muft  take  pledges,  and  thofe  pledges  are  lia- 
ble; for  if  a  return  be  adjudged,  and  the  cattle  not 
Returned,  a  Scire  facias  lies  againft  the  pledges;  and 
if  the  fheriff  returns  mchil^    a  writ  fliall   be  fued 
againft  him  to  anfwer  the  value  of  the  cattle.     2 
/«/?.    340.     Co.  Lit.    145.     And   therefore   if   the 
fheriff  doth  not  take  pledges  in  replevin  by  writ,  it 
is  error.     And   an  action  on  the  cafe  lies   againft 
him  for  his  default.     And   therefore  in  fuch  cafe 
there  might  be  reafon  the  fheriff  fhould  fhew  what 
pledges  he  hath  taken.     But  in  a  replevin  by  plaint 
the  fheriff  is  not  bound  to  take  pledges.    And  there- 
fore his  omiffion  to  take  them  is  not  error.     Yet  if 
the  (heriff  doth  take  pledges,  z  Scire  facias  lies  againft 
them,  if  the  cattle  be  not  returned.     But  whether 
the  (heriff  was  obliged  to  take  pledges  or  not,  what 
need  hath  the  defendant  to  fet  forth  the  names  of 
the  pledges  in  his  plea  ?  for  the  defendant  only  jufti- 
fies  the  taking  of  the  cattle,    which   the  plaintiff 
claims  to  be  his,  becaufe  he  was  (heriff  of  the  coun- 
ty of  Radnor^  apd  as  fuch  was  bound  to  give  reple- 
vins y?/p^r  querimor^  fthi  fa^i\  and  he  did   fo  accor- 
dingly ;  and    being  required   by  ftat.  W.  2.   to  take 
pledges  on  granting  fuch  replevin  to  make  return  as, 
well  as  to  profecute,  he  fai,th  he  did  fo,  whereby 
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the  plaintifF  was  fecure  of  having  his  cattle  again  i( 
a  return  ftiould  be  adjudged  ;  but  who  thofe  pledges 
were  is  not  at  prefent  material,  fince  here  appears  as 
yet  no  caufe  why  a  Scire  facias  fliould  be  awarded 
againft  them. 

As  to  the  third  caufe  of  demurrer,  it  is  exprefly 
faid  by  the  plea,  that  the  precept  required  the  offi- 
cer to  fummon  the  plaintifF  to  appear  and  anfwer 
the  other  defendant  Evan  IFatts  at  the  next  county- 
court  in  a  plea  of  taking  and  detaining  his  cattle, 
and  that  Selby  Price  the  officer  fummoned  him  ac- 
cordingly ;  what  other  notice  fhould  the  (herifF  give 
of  fuch  plaint  or  replevin  ? 

As  to  the  fourth  caufe  of  demurrer,  that  the  plea 
amounts  to  the  general  ifTue,  it  does  not  appear  but 
that  the  plaintifF  may  have  the  propertv  of  the  cat- 
tle for  which  this  aiBion  is  now  brought.  It  is  ad- 
mitted, that  the  plaintifF  had  the  polTefTion  in  them, 
and  that  upon  the  defendant  Davis  his  command  they 
were  taken  out  of  his  pofTeffion  by  the  other  defen- 
dant Price,  and  confequently  if  they  had  pleaded  Not 
guilty,  the  plaintifF  mufl  recovery  for  it  had  been 
fufficient  for  him  to  prove  that  the  plaintifF  had  the 
cattle  in  his  pofleffion,  and  the  defendant  took  them, 
unlefs  the  defendants  could  fhew  fome  matter  to 
juflify,  or  excufe  the  taking  ;  but  fuch  juffification 
Ip;.  or  excufe  mufl  be  pleaded,  and  could  not  be  given 
in  evidence  upon  Not  guilty. 

Trefpafs  for  a  horfe,  the  defendant  pleaded  that 
the  bifhop  of  Sarum  had  right  to  grant  replevins  in 
fuch  a  manor  J    that  the  horfe   was  y/.'s,   and   the  - 

plaintifF  impounded  him,  and  the  defendant  took 
him  by  virtue  of  a  replevin  ;  it  was  held  very  right- 
ly, the  plea  amounted  to  the  general  ifTue,  for  the 
plea  admits  no  property  or  pofTeffion  in  the  plaintiff. 
Hi  and  confequently  he  had  .mo  colour  of  a<5lion,  for 
^  by  the  plaintiff's  taking  and  impounding  the  horfe, 
the  horfe  was  not  in  his  pofFeffion,  but  in  the  cuf- 
tody  of  the  law,  and  confequently  no  jufliiication 
needful. 

If  faid  the  plea  admits  the  property  in  the  plain- 
tiff, and  then  the  cattle  could  not  be  taken  from 
bim  by  a  replevin  without  (hewing  fome  caufe  for 

3  K 
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it,  it  is  tantamount,  as  to  fay,  the  (heriiF  ought 
not  to  grant  a  replevin,  unlefs  the  party  praying  it 
hath  juft  ground  of  aftion.  But  what  authority  to 
examine  into  or  determine  that  point  ?  If  the  party 
who  hath  the  cattle  claims  property,  the  (herifF 
cannot  determine  it  without  a  writ  de  prop?'ietate 
proband^  j  and  then  if  the  property  be  found  for  the 
party  claiming  \ty  it  is  but  an  inqueft  of  office,  and 
the  party  who  made  the  plaint  may  after  fue  a 
writ  of  replevin,  to  which  property  may  be  again 
pleaded. 

trover  for  taking  his  (heep  ;  the  jury  found  A, 
agreed  to  departure  his  flieep  with  B,  for  fome  time^ 
and  then  if  B,  would  give  fuch  a  price  he  (hould 
have  them  before  the  time ;  J,  fells  them  to  the 
plaintiff,  B.  afterwards  fells  them  to  C.  who  brought 
a  replevin  for  them,  and  the  defendant,  his  fervant, 
in  affiftance  of  the  (heriff's  officer,  drove  them  to 
his  matter's  ground,  and  though  the  plaintiff  de- 
manded them,  refufed  to  deliver  them.  And  though 
the  court  held  the  property  was  in  the  plairuiff,  yet 
gave  judgment  for  the  defendant,  for  he  entered  in 
execution  of  the  legal  procefs,  which  is  a  juftifica- 
tion  to  him  as  well  as  the  officers. 

Thefe  things  occurred  on  reading  the  paper-book, 
-but  it  was  again  argued  by  ferjeant  Draper  for  the 
plaintiff,  and  Mr.  Booth  for  the  defendant. 

Serjeant  Z)r^z/><?r  infifted,  that  the  plea  was  ill,  for 
it  ought  to  have  (hewn  that  IVatts  who  fued  the  re- 
plevin had  property  in  the  goods  replevied  ;  for  al- 
though the  defendant  Davis  be  an  officer,  he  ought 
to  (hew  he  had  authority  to  take  the  goods,  and 
that  his  authority  was  duly  executed  ;  now  his  au- 
thority is  by  ftat.  Marlb.  which  requires  ft  aver  la 
alicujus  capiant^  i^  injufle  detineantur  vicecomes  redeli- 
berare  pojet  \  (o  there  muft  be  a  perfon  whofe  cattle 
are  taken,  there  muft  be  an  unlawful  taking,  other- 
wife  the  flieriff  hath  no  authority.  fVaits  appears 
not  to  have  any  right  to  the  cattle,  or  that  he  fo 
much  as  claimed  the  property  of  them  -y  the  plea 
fhould  fay  they  were  averia  fua  j   therefore  in  tref- 

pafs. 
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pafs,  a  replevin  pending  for  the  fame  trefpafs  k  a 
good  plea. 

Secondly,  the  party  ought  to  fhew  the  cattle  to 
the  (herifF,  till  when  he  is  not  bound  to  replevy 
them  ;  for  it  is  a  good  return  quod  nullus  venit  ex 
parte  quer*  ad  monjirand^  averia.  Dal.  277.  Kelw, 
119.  I.  So  the  (her iff"  fhall  not  return  till  the  pluries^ 
till  then  he  is  excufed,  on  the  pluries  he  may  return 
the  claim  of  property,  till  fuch  return  the  writ  de 
proprietate  probanda  lies  not,  for  it  recites  the  plurieSy 
and  fuch  writ  muft  be  brought  by  the  plaintifF  in 
the  fuit,  for  it  cannot  be  by  a  ftranger. 

If  the  fherifF  be  (hewn  a  ftranger's  goods,  and 
takes  them,  trefpafs  lies  againft  him,  2  Rol.  552. 
5.  b.  and  otherwife  a  ftranger  could  not  have  re- 
medy, though  all  his  goods  are  taken  away ;  and  it 
would  be  the  moft  mifchievous  thing  poffible,  for 
the  (herifF  might  ftrip  a  man's  houfe,  and  he  would 
have  no  remedy  ;  he  cannot  have  proprietate  pro- 
banda^  becaufe  a  ftranger,  nor  does  it  lie  on  replevin 
by  plaint. 

Thirdly,  the  defendant  ought  to  have  (hewn  when 
the  county-court  was  held  ;  for  otherwife  how  could 
the  plaintifF,  againft  whom  the  plaint  was  fued, 
know  when  or  where  to  appear  ? 

In  inferior  courts  it  is  not  enough  to  fay,  that 
the  party  is  adjourned  to  the  next  court,  unlefs  it 
be  likewife  (hewn  at  what  time  and  before  whom 
fuch  court  is  to  be  held. 

In  anfwer  to  which  it  was  argued,  that  it  lay  not 
in  the  knowledge  of  the  (herifF  in  whom  the  right 
of  the  cattle  replevied  was  ;  and  if  he  (hould  fay 
that  the  property  of  the  goods  did  belong  to  Evan 
Watts^  it  would  make  the  plea  amount  to  the  ge- 
neral ifTue. 

Upon  which  the  court  inclined  to  think  the  plea 
was  good  notwithftanding  the  obje6tions  infifted  on ; 
but  as  many  cafes  had  been  cited  by  the  counfel,  time 
was  taken  to  confider  them  to  a  further  day  in  the 
fame  term,  when  I  delivered  the  judgment  of  the 
court  for  the  defendants.     Com.  Rep.  590.  pi.  258. 

This 
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Jujficies;  This  writ  ifTues  out  of  Chancery,  dlrecSled   to  the 

fherifF,  giving  him  power  to  hold  plea  in  this  court 
■  for  a£tions  of  40J.  or  above,  in  c^ebt,  detinue^  cafe^ 
i^c.  and  other  actions  perfonal.  It  is  fo  called,  be- 
caufe  it  is  a  commijfion^  (and  not  an  original)  to  the 
(herifF  to  do  a  man  right  and  juftice;  it  is  vicountiel^ 
and  not  returnable.  And  though  it  be  diredted  to 
the  fheriff,  yet  the  fuitors  are  judges,  and  the  wrrit 
Rcturtis.  oi  falfe  judgment  lies  on  their  erroneous  judgment; 

and  it  requires  no  return,  unlefs  the  action  be  re- 
moved by  a  writ  of  recordare,  and  then  the  writ 
muft  be  returned,  together  with  the  record. 
In  what  anions.  In  a  jujiicies,  the  plea  may  be  holden  of  account , 
fo  bf  admeafuremeni  of  dower ^  admeafurement  of  pef- 
ture^  when  a  commoner  puts  in  more  cattle  than  he 
ought ;  fo  of  a  writ  of  covenant. 

So  jujlules  de  curia  claudenda^  that  is,  where  a 
man  ought  to  inclofe  his  ground  againft  his  neigh- 
bours ground  j  fo  of  debt^  for  money,  or  other  goods 
and  detinue  :  fo  a  jujiicies  of  nufance^  of  trefpafi ;  by 
jujiicies  of  trejpafs,  the  {herifF  may. hear  and  deter- 
mine of  the  trefpafs  by  an  inqueft  of  twelve  men 
according  to  the  order  of  Common  law  :  and  the 
plaintiff  may  account  to  his  damage  of  20  /.  or 
more. 

But  if  it  be  with  force  and  arms^  or  againji  the 
peace^  the  fiieriff  cannot  determine  it  ;  therefore 
that  is  ufually  omitted. 

The  fheriff  by  jujiicies  may  hold  plea  of  a  bond 
of   1000  marks,  6'r. 

Jufiicies  for  40  /.  was  held  and  determined  before 

the  under  (heriff,  in  the  abfence  of  the  fheriff;  and 

a  writ  of  falfe  judgment   lies,  and   not  a  writ  of 

error.     2  Leon.  34. 

Sheriffs  tQurn,         The  tourn  is  a  court  of  record,  holden  before  the 

fheriff.  2  In/i.  143. 
The  nature  of  it.  Leet  is  derived  out  of  the  fheriff 's  tourn^  and  after 
the  grant  of  this  derivative  leet^  the  fheriff  in  his 
tourn'  is  not  to  meddle  in  the  reach  of  this  leet^  ex- 
cept in  cafe  of  negligence  of  the  leet^  unlefs  it  be 
where  the  leet  is  forfeited  to  the  king's  hands.  2 
Hawk.  PL  Cr,  57.     - 
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If  one  be  under  no  particular  to,  he  is  within 
the  fheriff's  tourn. 

The  {herifF's  imrn  is  the  fupreme  leet  of  the 
county,  and  negledls  of  the  leet  are  inquirable  in 
the  tourn. 

The  ft  He  Is, 

View  of  frank  pledjTe  of  the  lord  the  king,  held  Stile, 
at  L.  before  the  (herifF  in   his  tourn^  iffc.  [and  not 
the  (herifF's  tourn  held  fuch  a  day  at  Z  ] 
or 
The  court  of  the  view  of  frankpledge  of  the 
lord  the  king,  at  B.   before  the  (herifF  in  his  tourn 
[and  not  the  (herifF's  tourn  held,  i^c.  for  tourn  is 
nothing  but  a  perambulation.] 

The  tourn  is  incident  to  the  office  of  (herifF.  7 
Vtn.  Ahr.  I. 

Nothing  (hall  be  inquired  before  the  (herifF  in  the  jurifdiaion. 
tourn,  but  actions  popular,  common  nufances,  afFrays 
and  blood.     4  Hen.  6.  10. 

AfFault  made  on  a  man  is  not  inquirable  there,   it  AfTauIt, 
being  but   a  tort  to  a  particular  perfon,  for  which 
irefpafs  lies.     4  Hen.  6.   10. 

The  flopping  of  water,  which  is  a  nufance  to  the  Nufances, 
country  people,  may  be  inquired  there,  for  it  is  po- 
pular :  fo  of  a  bridge.     4  Hen.  6.   10. 

They  may  amerce  for  common  nufances ;  and 
fo  may  ftewards  of  leets,  notwithflanding  the  ftat. 
of  Marlb.   c.  18. 

If  he  find   in  his  tourn.,  that  a  perfon  creeled   2i  Purprejium, 
purprejiure  in  the  king's  highway,  he  may  abate  it. 
29  Ed.  3.  21.  b. 

What  is  prefentable  in  a  franchife;  as  default  in  In  what  cafes  the 
repairing  a  caufey,  is  not  prefentable  in  the  tourn..  be-^'^?^^^^  pretent- 

.   •'  r  .         able  in  a  tran" 

caufe  out  of  his  jurifdiclion  being  in  the  franchife :  chife,  &c. 
but  if  the  default  be  in  the  lord  for  not  repairing  ir, 
this  may  be  prefented  in  the  tourn,  becaufe  the  fran- 
chife was  firft  derived  out  of  the  tourn,     Cro.   Jac. 
551.    pi.  13. 

By  the  ftatute  of  i  Ed,  4.  c.  2.   the  prefentmentPrsfentment. 
(hall  be  by, the  (herifF  at  the  next  quarter- fefFions, 
and  there  (hall  be  inroUed,  and  upon  this  they  afTefs 
the  fines  and  amercemenc^,  and  {ball  malwc  procefs 

t© 
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to  levy  it  to  the  ufe  of  the  (lierifF.     W.  Jones  300* 
/)/.  3.     Cro.  Car.  275.    pL  13. 

U?oTeke  T'^"         ^^  ^^  ^^^"^^  °^  ^'  ^"^^  3-  '^^  ^^-    t^^^^"'*'^  ought 

ept.      ^^  1^^  j^^p^  within  a  week  after  the  feaft  of  Eajier, 
and    after    the   feaft   of   St.   Michael      31  £'^.  3. 
f.   13. 
Whoamerceable.      Not  a  baron  ;  not  tenants  in  Ancient  demefne, 
2  Haw.  PL  Cr.  57. 

The  bufinefs  of  the  leet  hath  declined  for  many 
years  ;  and  is  devolved  on  the  quarter-feffions.  2 
Burn's  Juji.  4to.  85. 

For  more  of  the  tourn  of  the  fherifF,  fee  4  /«/?. 
259,  260.  r^/».  53. — Prynn's  Animadv.  on  4  /«/?. 
189,  190. — Preface  to  g  Rep,  2.  ^.  —  And  fee 
2  Hawk.  PL  Cr.  55.  to  72.  as  to  the  following 
points;  ift,  the  original  inftitution  of  the  court. 
2dly,  At  what  time,  and  in  what  place  it  muft  be 
holden.  3dly,  What  perfons  owe  fuit  thereto.  4thly, 
What  authority  the  fherifF  (or  his  fteward)  hath  as 
judge  of  it.  5thly,  What  kind  of  offences  are  in- 
quirable  in  it.  6thly5  Within  what  place  fuch  of- 
fences muft  arife.  7thly,  By  what  jurors,  and  in 
what  manner  indi£l:ments  in  it  ought  to  be  found. 
8thly,  In  what  manner  they  are  to  be  traverfed  and 
determined.  7  Fin.  Abr.  5.  pL  3. 
Hundred  court.  It  is  derived  out  of  the  county-court,  for  the  eafe 
of  the  people,  as  the  leet  was  out  of  the  tourn. 

The  ftile  is  thus. 

The  court  of  Sir  E.  C.  knight,  of  his  hundred 
of  B,  held  in  the  county  of  B.  before  J.  S.  fteward. 

For  more  of  the  hundred  court,  fee  Crompt.  Ju- 
rtfdiiiion  of  Courts  231.  4  /«/?.  267.  chap.  56.  14 
Vin,  Abr,  324. 
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BAIL  is  fo  called,  becaufe  the  party  bailed  is 
delivered  by  law  into  the  cuflody  of  thofe  that 
are  his  bail,  and  who  are  to  anfwer  the  plaint  if 
they  do  not  produce  the  principal  to  do  it.  Compl. 
Sher.  1 08. 

Now  one  that  is  in  execution  in  cuftody  of  the  Upon  an  action 
Marjhal  of  the  King's  Bench,  is  not  compellable  to  ^^^'^J^  ''"l^  ^"  , 

■'  o  '  n      '  execution  in  cuf- 

find  bail,  if  another  action  be  brought  againlt  him;  tody  of  the  w^r- 
but  if  he  be  in  the  Fleet  on  execution,  and  an  a6tion>^^  oi\ht  Fleet, 
be  brought  againft  him  in  the  King's  Bench^  he  muft 
either  be  removed  and  committed  to  the  cuftody  of 
the  marfhal,  or  elfe  he  muft  put  in  bail  to  the  adion. 
Id,  ib. 

It  is  the  common  courfe  of  London,  upon  plaint  who  Hiall  take 
before  the  Iheriff^s,  and  a  precept  to  the  ferjeant  to  bail  in  London. 
arreft  one,  the  fureties  fhall  be  found  and  offered  to 
the  (heriffs,    not   to  the   ferjeants.     So  in  inferior 
mayors  courts.      Id.  ib. 

Therefore  in  falfe  imprifonment  the  defendant 
pleads  the  cujiom  of  London,  that  on  entry  of  a 
plaint  in  London,  a  ferjeant  may  by  parol,  or 
otherwife,  arreft  the  defendant  to  anfwer  the  plain- 
tifF;  and  (hews,  that  J.  S.  entered  a  plaint  in 
the  Compter  againft  the  now  plaintiff,  and  that  he 
was  a  ferjeant,  and  arrefted  him  and  carried  him  to 
the  Compter  till  he  found  fufficient  bail.  The  plain- 
tiff confefTed  the  cuftom,  the  entry  of  the  plaint  and 
arreft,  and  that  he  offered  fecurity  to  the  fherifF; 
and  of  this  he  gave  notice  to  the  defendant,  and  yet 
he  carried  him  to  the  Compter.  The  defendant  de- 
murs. Court,  The  ferjeant,  upon  tender  of  bail  to 
the  (herifF,  is  not  bound  to  fet  the  party  at  large, 
unlefs  the  fherifF  fend  a  warrant  teftifying  this  to 
him.  Cro,  Car,  196.  Rcl.  Abr.  561,  T,  Jo. 
226. 

The 


224  %^iU  Chap.  6. 

The  fame  point  agreed,  where  an  arreft  was  upon 
a  plaint  in  the  court  of  Nottingham,  and  the  defen- 
dant in   gaol  under  cuflody  of  the  mayor,  and  not 
of  the  ferjeant.^    Cro.  EL  77. 
Where  the  mayor      In  ail  Corporation  courts,  the  mayor  who  is  judge, 
gaorer'!^"^^''"'*'^  gaoler  alfo;  that  bail  being  a   matter  of  record, 
cannot   be   found  before  any  but  the  judge  of  the 
court,  and  not  before  the  ferjeant,   though  alledged 
fecundum  confuetudimm  villee.     But  bail  for   appear- 
ance only,  may  be  taken  by  the  ferjeant.    Cro,  Jac, 
94,  95.     Cro.  El.  168. 
tapiai  for  the  Jf  a  capias  for  good  behaviour  be  dire6led  to  the 

good  behaviour,  ^^^j^  by  the  juftices  of  affize,  and  upon  this  the 
ftierifF  makes  a  warrant  to  y.  5.  to  take  him,  who 
took  hrrQ  accordingly,  and  the  party  tenders  y.  5. 
fufficient  bail  for  his  appearance;  and  y.  S.  refufes  it, 
and  keeps  him  in  cuftody :  This  makes  him  not  a 
trefpafier  ab  initio  ;  for  it  is  not  his  office  to  take 
bail,  but  the  (heriff's.  2  Rol.  Ahr.  562. 
Bail  for  one  ^  Neither  the  ftieriff,  nor  any  juftice  of  the  peace, 

ta  en    y  cap      ^^^  j^^jj  ^^^  taken   by  a  writ  of  cap^  excommunicato y 
but  he  is  bailable  by  the  King*s  Bench.    Buljir.  122. 
Capias  muft  be  taken  out,  and  fealed  and  delivered 
tefiatum»  againft  the  bail,  before  he  can  be  taken  by  a  tejiatum 

in  another  county;  and   becaufe  it  was  never  de- 
I        livered  to  the  fherifr,  but  all  returned  in  one  term, 
the   execution    was    fet   afide.     2   Keb.    Rep,   424. 

Scire  fac' zgz\n&.       The  Scire  facias  againft  the   bail,    ufually  is  left 

the  bail,  return,  f^^j.   j^^^  ^j^j^    ^^^  ^^^-^^  ^^^^^^    ^j,^    ^^^^^^  ^^    jj  . 

but  if  it  be  not,  it  is   well   enough.      2  Keb.  Rep, 

229.  pL  I.     Saik,  599.     Barnard.  K.  B,  364.  fee 

Po^ea  Chap.  7.  P. 

Return  ox  Scire       Judgment  in  2i  Scire  facias  a2;ainft  manucaptors, 

>a«.  againft  the  ^j^g  bail  is  liable  by  the   judgment;   and  if  they  be 

manucaptors.  .  ■'  j      o  '  /     ^ 

freeholders  in  the  fame  county  where  the  recogni- 
Notice,  zance  is  made,  then  they  muft  have  notice  and  time 

becaufe  the  Scire  facias  may  be  returned:  but  if  they 
be  ftrangers,  the  fheriff  is  not  bound  to  warn  them, 
or  give  notice,  but  return  nihil  on  both  together  5 
for  this   is  but  of  favour  to  the  bail,  who  at  their 

peril 
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peril  ought  to  bring  in  the  principal.     CompL  Sher, 

III. 

In  a£llon  brought  againit  the  baron  and  feme^  and  Byhufband  for 
the  hufband  is  only  arrefted,  yet  the  hufband  muft^iswi^e. 
put  in  bail  for  his  wife,  if  the  name  of  the  wife  be 
in  the  writ,  elfe  he  is  not  bound  to  put  in  bail  for 
her;  for  it  is  the  writ  that  warrants  the  bail.  Mod, 
Rep.  8.  pi.  25.  Rep.  and  Caf.  of  Pra5i.  C.  P.  117. 
Barneses  Notes. C.  P,  59.  2  Barnes  74,  80.  6  Mod, 
17,  105.  7  Mod.  10,  63.  Lev.  Rep.  I,  216.  Salk. 
114.  pi.  3,  115.  Sid.  20,  395.  pi.  2.  Keb.  Rep, 
189.  />/.  171.  189.  pi.  194.  Freem.  Rep.  210.  pL 
216.  Latch  224..  Styl.^ys.  Comb,  ^^s*  2  Keb.  Rep. 
442.  pi,  4.  See  10  Mod.  162.  2  Stra.  1167,  1237, 
1272.  Cro.  Jac.  445.  pi.  23.  Cro.  El.  370.  pi.  9. 
Hut.  86.  Cro.  Car.  58.  pi.  2.  Lit.  Rep.  18.  Dy, 
271,  ^.  />/.  27.  12  M?/:/.  444,  445.  Leon,  138. 
/>/.  189.  Bac,  Jbr,  210.  GoldJb,i2'j,  See  Chap.  ^, 
Arrejl. 

The  hufband  is  not  bound  to  put  in  fpecial  bail 
for  his  wife,  if  (he  be  not  arrefted  i  but  he  muft 
appear  for  himfelf  and  his  wife,  and  muft  find  fpe- 
cial bail  for  himfelf.     Keb., Rep.  241.  pi.  82. 

Where  bail  is  put  in  de  bene  ejfe  (as  in  a  judge's  'B2:i\  de hem effi, 
chamber)  the  plaintifF  cannot  fue  the  fherift's  bond 
till  it  be  refufed  or  fet  afide ;  but  he  ought  to  ex- 
cept againft  it  in  the  judge's  chamber.  Keb.  Rep, 
478.  pi.  5.  Exception  muft  be  within  20  days  after 
notice.     Keb.  Rep.  690.  pi.  3. 

Where,   how   and    to  whom  commiftions    may  Commiflions. 
be  granted   to  take  bail   in  the  country,   in   any  ac- 
tion or  fuits  depending  in   the  courts  at  Wejlminfter.^ 
and   how   fuch  bail  fhall  be  juftified,    fee  ^IV.  ^ 
M.    c.  4.    and  hereupon    20   days  are   allowed  to  20  days  to  ex- 
except.  '^^P'^- 

*'  The  fheriffs  and  other  officers  and  minifters  (ball  Perfons  arrefted 
let  out  of  prifon  all  perfons  in  their  cuftody  by  force  in  aaions  perfo- 

f.  •        1  •!!  •  r\'  r       n^l,   or  indicted 

or  any  writ,   bill,  or  warrant,  m  any  adion    perfo- ^f  rreipafs  to  be 
nal,   or  by  caufe  of  indi(ftment  of  trefpafs,   upon  bailed. 
reafonable  furety  of  perfons  having  fofiicient  v/ithin 
the  counties  to  keep  their  days  ;  perfons  in  ward  by 
redemption,  execution,    capias  utlagatum,  or  excom- 

Q^  municatum^ 
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munkafnm^  furety  of  the  peace,  and  all  perfons  com- 
mitted hj  fpecial  commandment  of  any  juftices  ex- 
cept,"    Stat,  23  Hen,  6.  c,  9.  /.  i, 
EsE^Iananon  of         '~^'^^^  tiatute  is  frequently  pleaded  in  our  books, 
ftat  %l  Mea,  6.  and  many  cafes  about  the  nature  of  this  flatute  ; 
cb^j>.  9,  ^^^  the   returns  3.nd  pleadings  thereupon  we  meet 

with,  which  if  methodically  digel^ed,  Vv^ould  be  the 
better  and  more  clearly  explained.    , 

Let  us  fee  how  the  Common  law  was  before  the 
making  of  this  ilatute. 

At  Common   law,  if  the  fheriff  had   taken  any 
man  by  the  king's  writ,  he  muft  not  be  delivered 
but   by  breve  de  bomine  replegiando^  and  he  was  not 
compellable  to  take  bail  of  any.     2  Saund^  6c. 
To  prevent  ex-       But  this  ilatute  compels  him  to  take  bail,  and  the 
torcioa.  defign  of  this  ilatutc  is  to  provide  againft  the  extor- 

tion of  (herifFs,  who  would  not  deliver  them  with- 
out great  fums.     Cro.  EUz.  808. 
Anddifcharge         Yet  if  he  was  in  execution,  they  would  take  fuch 
out  of  execution,  jjoncis  as  they  pleafed,  and  let  him  at  large.     Dalt. 

518.     Plowd.  Com.  67.  b. 
Defign  of  this         Now  the  flatute  prefcribes  the  form,  and  that  the 
^^'  fheriff,  under  colour  of  his  office,  fhould  not  opprefs 

the  party  to  make  him  any  other  obligation,  for 
the  ftatute  makes  the  obligation  void  for  not  purfu- 
ing  the  form,  but  not  in  the  matter  thereof.  This 
ftatiite  was  made  for  the  prifoners  benefit ;  for  the 
mifchief  before  was,  that  the  fheriff  not  being  com- 
pellable to  bail  him,  would  extort  money  to  bail 
him.     Mod,  Rep.  228. 

This  flatute  hath  alfo  three  branches, 
to  whom  it  !•  ^  commandment  and  authority  to  the  fheriff 

extends.  to  let  to  bail  fuch  perfons  as  are  mainpernable:  fo  it 

extends  to  coroners,  flewards  of  franchifes,  bailiffs, 
keepers  of  prifons,  if^c. 

2.  A  retraining  branch,  that  they  (hall  not  let 
to  bail  fuch  perfons  as  be  in  their  ward  by  condem- 
natbn,  execution,  capias  utlagat'^  or  excommuni- 
cation, furety  of  the  peace,  and  fuch  as  fhall  be 
committed  by  fpecial  commandment  of  the  juftices, 
nor  vagabonds. 

^,  The 
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7.  The  third^'s,  to  make  obli'trations  void,  taken '^'^«  <^°"^'^''°"o^ 

"^  .         ~      -       .        .  ^.  bal  bond  fc- 

appearance. 


in  anv  other  form  than  the  ftatute  limits,  That  no 


I 


Jheriff'^  nor  any  of  his  officers  and  minijiers  aforefaid^ 

Jhall  take^  or  caufe  to  he  taken^  or  make  any  obligation 

for  any  caufe  aforefaid^  or  by  colour  of  their  office^  but 

only  to  themf elves ^  of  any  perfon^  nor  by  any  perjon  which 

Jhall  be  in  their  ward,  by  the  courfe  of  the  lavj  j   but  by 

the  name  of  their  office,  and  upon  condition   written^ 

that  the  faid  prifoners  Jhall  appear  at  the  day  contained 

in  the  faid  writ,  bill  or  ivarrant,  and  in  fuch  places 

as  the  faid  bill,  he.  Jhall  require:  and  any  other  obli' 

gation  taken  by  them  in  any  other  form,  Jhall  be  void. 

Again  there  are  three  forms  to  be  obferved  : 

1.  That  it  (hall  be  made  to  the  (herifF  himfelf.      Three  foras. 

2.  Note,  thefe  words  [For  any  other  caufe)  refer  to 
all  that  went  before,  as  well  thofe  contained  in   .he 
exception,  as  in  the  firft  branch.     Therefore  a  bond  ^ot  of  one  ia 
taken  of  a  man  in  execution,  is  void  by  this  ftatute,  ^*^^"^^°"' 
and  the  furety  may  plead,  this  was  taken  by  him  ia 
execution   as  (herifF,    and   the   words,    colore  officii^ 

make  it  void  j  for  he  lets  him  to  bail  who  is  not 
mainpernable.     Ploivd.  69,  80. 

3.  Note  alfo  [nor  any  of  his  officers) ;  it  is  not  fo,  The  ftatute  mlf« 
and   the  printed  ftatute  is  miftaken.     It  is  not  the  **^^^  ^"  P'^"^* 
fherifF,   nor  any   de  fes  officers  [or  any  of  his  officers), 

but  not  any  des  officers,  not  ejus  officiarii,  but  alii  cffi- 
ciarii,  and  fo  is  old  Rajial,  which  is  in  French, 
Compl.  Sher.  114. 

In  debt  on  bond  to  Lanthal,  the  defendant  pleaded  Marfhal, 
it  was  for  eafe;  it  was  held  to  extend  to  the  mar- 
fljal,  though  he  is  not  one  de  fes  officers,  but  one  des 
officers  and  minifters   of  juftice.      3  Keb.  Rep,   yi, 

f'    14.   ^  . 

And  if  the  ftatute  be  mifrecited,  it  may  be  de-  MIfrecItal, 
murred   to,  as  it  was  in  this  \try  cafe.     Cro.  EL 
108.  pi.  4. 

Again  as  to  the  three  forms  to  be  obferved  : 

I.  That  it  (hall  be  made  to  the  (heriff  himfelf. 

1.  That  it  (hall  be  made  to  him  by  the  name  of 
his  office. 

0.2  3.  That 


Sureties. 


He  muft  purfue 
the  form,  not 
the  matter. 
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3.  That  it  {hall  be  only  for  appearance  at  the  day 
and  place.  Cro.  EL  862.  pi.  38.  2  Ander.  175. 
pL  97.     Mo,  636.  pi.  875. 

But  as  to  the  infufficicncy  of  the  fureties,  that  is 
matter,  and  not  form,  and  the  obligation  is  not 
void. 

The  ftatute  prefcribes  the  form,  and  that  the  (he- 
rlfF,  under  colour  of  his  office,  (hould  not  opprefs 
the  party  to  make  him  any  other  manner  of  obliga- 
tion ;  for  the  ftatute  makes  the  obligation  void  for 
not  purfuing  the  form,  but  not  in  the  matter  there- 
of: therefore  the  fherifF  may  take  one  furety,  or  one 
that  has  no  land  in  the  county.  Cro.  El.  624,  672, 
808,  852,  862.  Cro.  Car.  446.  Fortefc.  Rep.  369. 
Mod.  Rep.  32.  10  Co.  100.  Cro.  Jac.  186.  Com, 
Dig.  506.  Lil.  Ahr,  233.  but  Plowd.  69.  and  Barnes 
46.  contra,  by  Hobart^  ex  relatione  Twifden:  becaufe 
the  ftatute  would  make  fure  work,  and  not  leave  it 
to  expofitions  what  bonds  fliould  be  taken  :  there- 
fore it  was  added,  that  bonds  taken  ia  any  other 
form  ftiall  be  void. 

What  obligations      I.  In  refpc^l:  to  the  perfons  and  officers  to  whom 
good  or  not.  they  are  made. 

2.  In  refpeil  of  the  form. 


I.  In  refpe£l  of  the  officers  or  perfons  to  whom 
made. 
To  what  officer,       Such  bond  given  to  a  deputy  of  a  bailiff  of  a  fran- 
iherifF  or  faailifF.  chife  IS  void,  or   to  an   under-flieriff's  deputy;    it 
muft  be  to  the  bailiff  or,  ftieriff*  himfelf.    Noy  69. 

A  ferjeant  at  arms,  attending  on  the  prefident  and 
council  of  the  marches  of  Wales^  is  not  an  officer 
within  this  flat.    Cro.  Car,  309.  pi.  10.    Style  Rep, 

234. 

If  the  bailiff  of  an  hundred,  which  is  a  franchife, 

takes  bond,  he  muft  do  it  in   the  (heriff's  name. 

3  Keh.  Rep.  71.  pi.  14.  117.  pi.  26.  125.  pL  42. 

This  bond  muft  be  taken  to  the  ftieriff  himfelf, 

and  not  to  another.   Dy.  119.    10  Rep.  100.  Plowd^ 

68.  a,  b. 


Serjeant  at  arms. 


Bailiff"  of  an 
hundred. 
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A  ferjeant  at  the  houfe  of  commons  is  not  within  Serjeant, 
this  ftatute.     Kel?.  Rep.  391.  pi.  103. 

This  ftatute  doth  not  extend  to  a  bond  made  to  if  to  the  plaln- 
the  plaintiff  himfelF.      JI.   58.  *'^- 

The  bond  not  being  taken  by  the  fheriff  in  the  if  not,  in  the 
name  of  his  office,  in  debt  upon  the  bond,  the  de>  "=»"^«  °f  o^^*- 
fendant  demurs  upon  oyer. 

Sed  non  allocatur 'i   for   the  ftatute  is  not  pleaded,  Pleading  the  flat, 
and  it   may  be   for   a  juft  debt.      2  Keh.  Rep.  620. 
pi    II.      Cro.  El.   862.    pi.    38.      2  Rol.  Rep,    365. 
Palm.  371.     Saund.  21.     R.  Raym.  357. 

Marflial  and  under-marftial  of  the  King's  Bench  is  MarOial  of  AT.  S. 
within  this  ftatute,  it  is  void.    Cro.  Eliz.  66.  pi.  12. 

A  bond  to  Neele,  (heriff  of  IVarwick^  and  the  bond  County  in  the 
was  to  Necle  vie*  com*  prad"^',  and  iFarwick  put  in  the  n^arg'"* 
margin.     By  Dodderidge^  this  is  not   a   good    bond, 
he  ought  to  be  named  ftierifF,  and  of  what  county. 
2  Rol.  Rep.  365. 

The  houfe  of  commons  had  voted  one  TV.   guilty  Seneant  at  arm.s 
of  high  treafon,  and  the  plaintiff  being  a  ferjeant  at  of  the  houfe  af 
arms,  took  the  faid  IV.   into  cuftody  ;  and   the  de-  ^°«^^^^*" 
fendant  entered  into  bond  to  the  plaintiff,  condi- 
tioned for  the  faid  W'^  appearance,  who  did   not 
appear.     Debt  was  brought,  and  on  demurrer,  by 
the  court  it  is  a  void  bond  by  the  Common  law,  be- 
ing entered  into  for  eafe  and  favour  of  the  prifoner, 
and  he  was  not  bailable.     But  the  court  agree,  the 
plaintiff  was  not  an  officer  within  23//.  6.  c.  10. 
Obj.  The  condition  recites  the  bond  was  entered  for 
appearance  only,   is  an  eftoppel  to  fay  it  was  for  EftoppeL 
other  caufe.     Court:  Here  is  no  eftoppel;  for  eftop- 
pel is  when   the  bond  is  a  good  bond,  then  the  re-^ 
cital  is  an  eftoppel ;  but  when  the  bond  is  void,  the 
eftoppel   is   void  too.     Hard.   464.     T,  Raym.  62, 
Keb.  Rep.  391.   pi.  103. 

After  oyer  of  two  feveral  flieriffs  bonds,  defendant  Three  jointly 
demurs.    Saund.  290.    And  upon  the  argument  it  ^o""<^>  *'^i*'*^l 
appeared,  that  three  were  jointly  bound  ;  and  the  fiagiy^*^*""" 
plaintiff  declared    againft  the  defendant  ftngly,  for 
which  the  defendant  dernurred;  but  it  vi^as  anfwered, 
that  it  did  not  appear  the  other  perfons  had  feale<i 
the  bonds  5  and  if  not,  then  their  bond  v/as  ftngJe 
Q^  3  notwithftanding  i 
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notwithftanding  ;  and  if  in  truth  they  had  fealed, 
then  the  defendant  fhould  have  pleaded  in  abate- 
ment, and  that  they  were  hving,  l^c.  And  the 
whole  court  was  of  the  fame  opinion.  And  judg- 
ment for  plaintiff,  unlefs  caufe,  ^c.  See  6  Mod, 
122. 
Condition  to  ap-  An  obligation  to  the  (herifF  to  appear  and  anfwer^ 
pear  and  anfwer.  ^c.  is  void  by  the  ftatute  of  23  ii/,  6.  c.  10.  aliter 
to  appear  to  anfwer ;  for  the  party  by  the  law  may 
appear,  yet  judgment  may  be  given  by  default.  Noy 
Rep,  54.     Jketl    117. 

Condition  to  make  an  appearance,  quare  if  good. 
Given  Wore  the  Where  a  bond  given  to  the  (heriff  for  appearance, 
writ,  isfc.  (before  the  writ  was  delivered)  was  allowed  good. 

Kp.h,  Rep.  554.  pi  66. 
Where  the  term       Obligation  was  taken  by  the  (herifF  for  an  appear- 
is  adjourned.       ^^^^  ^^  Wejiminjler^  and  the  term  was  adjourned  to 
St.  JlbanSy  and   the  party  appeared   there ;  h^  had 
not   forfeited   the  obligation.     Mo,   460.    pi.   601. 
Cro.  El.  466.  {bis\  pi.  16. 
Relation.  The  obligation  {hall  alway  relate  to  the  day  and 

place  comprized,    and   he  ought   to  appear  at   the 
King's  Bench^    or  elfe  he   forfeits  his   bond.     Mo, 
466. 
To  anfwer  as  The  condition  was,  if  the  faid  J.  D.  perfonally 

fliall  appertain,     appeared,  t;fc.  a  die  pafcha  in  15  dies,  to  anfwer  to 
^^*  y.  H.  as  (hall  appertain,  and  farther  to  do  and  re- 

ceive as  the  court  therein  fhal!  confider  in  that  be- 
half, that  then,  ^c,  it  is  a  void  bond.     Cro.  EUz, 
672.   pi.  31. 
Bon<3  for  appear-      H  the  (herifF  take  an  obligation  for  the  appear- 
9nce  before  pro-  gpce  of  J.  S.   before  proccfs  comes  to  him   to  arreft 
ces  comes.         J.S.   and  after   the  procefs  comes,  this  obligation 
is  good.     Sid.  151.     Keb.  Rep.  554. 

Bail-bond  was  to  appear  at  Wejlminjier,  on  Satur^ 
day  next  after  eight  days  of  the  Purif  cation,  to  anfwer, 
it  is  ill ;  it  was  intended  the  feaft  day.     3  Keb.  Rep. 
260.  pi  5. 
Miftakeof  the         Bill  of  Middlefex  was   returnable  on  Friday,  the 
day.  condition  of   the  bail-bond   was,    if  the  defendant 

appeared  on  Saturday  3    it  is   a  void  bond.     Saund, 
llj   22, 

Condition 
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Conditif>r>  to  appear  and  anfwer  ts  good  enough,  '^^i^,^^^  '""* 
Cr<?.  7^?^.  286.     Though  Mildmay  and  Ctf^^  his  cafe 
was  obie£led,  berng  inrendec|^gen€ra]ly  to  an  fives:  any 
a6^ion,  and  the  writ  v/as  or  trefpafe.     3  A'*?!.  422. 
;>/.   16. 

The  condition  of  the  bond  was,  that  if  the  de-  lafeafiMe* 
fendant  do  appear  in  Banco  Regis  fuch  a  day,  then 
the  condition  of  the  obhgation  to  be  void;  yet  ly 
the  courts  both  are  good.  For  if  thefe  words  were 
omitted,  it  is  but  furplufage.  Sid.  456,  pL  27.  2 
Keh.  Rep.  625.  pi.  24.  ^Mod.  Rep.  35.  pL  85.  2 
D^w-y.  .//^.  7.  />/.  8»  25.  /^/»  5.  2  5^:^;2i.  78* 
Ventr,    39. 

To  2  condition  to  appear  before  his  maje{|y^s  jaf-  To  appear  ^t 
tices  of  the  King's  Bmch  at  iVefimirtfler  'y  the  defen-  ^j^^^'-^-^ 
dant  pleads  the  ftatute  of  23  i/.  6.  and  that  this  was 
alia  forma  i  it  fhould  be  co-ram  doirf  rege  nhtcun(£ue^ 
&c.  yet  it  was  adjudged  good,  l^he  ftatute  is  not 
to  be  avoided  by  fuch  mifiiakes  of  returns.  3  Ksh 
Rep,  551.  pi.  59.  611.  pi  66.  627.  ^/.  15. 

Condition  was  ad  refpondend.    E.  exec*,   in  plac^  Y^^'^^^^^  ^' 
trans^  de   100  /.  and  the  Writ  was  ad   refpondend'' 
E,    in  placito  trefp.    ac  etiam  hllla    1 00  /.    de  de- 
hit(f^  ^c.    This  variance  is  not  material ;  if  the  bond 
be  made  in  the  name  of  his  ofEce,  and  the  coadl-  ** 

tion  exprefs  the  time  and  place  of  his  appearance^ 
and  at  whofe  fuit,  it  is  enough.  Cro.  fac,  286, 
pi.  2.  T.  J 5.  137.  y.  Raym.  220,  '^^Ksk  Rep-^ 
III.  pL  18.    164.  pi.  40,      2  Jd.  46. 

The  condition  is,  if  fuch  an  one  who  is  2rr^&^  To  sf^ear  ^k- 
on  a  latitat  appeared  perfonally,  and  aniwered^  b'V,  Sasalij^ 
in  regard  his  appearance  is  necefTary  to  put  m  fpecial 
bail,  if  the  party  require  it,  the  bond  is  good.     £7r5» 
EL  776.  pi.  7,     20  Rep.  100, 

A  writ  out  of  the  King^s  Bench  was  rstornabk  Appeara5?ce -ss  a 
out  of  term,  the  (heriff  takes  the  party,  snd  takes  ^^^^^  re-araabk 
bond  to  appear  at  the  day  of  the  retorij,  and  for  ®^^  ^  ^^'^^^  ' 
non-appearance    brought   debt  on   this   ©bligation : 
this  bond  was  void  hy  the  flatute;  and  the  lfee?iif* 
fhall  not  be  amerced  for  iK>n-appe2ran£e,  nor  liable 
to  any  falfe  imprifonment  by  the  party.    2  SJd.  11% 
Sirs.  399.     Forufc,  Rep,  363.     i?.  Raym.  ^3. 

Q  4  Tim 
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To  ^nfwer  tm»U 
a:;t:am  billce. 


Ad  refpondend'' 
de  plactto  debiti^ 
without  men- 
tioning the  fum. 


Bond  taken  by 
the  fnerifF  after 
the  day  pf  the 
return. 


On  attachment 
put  of  Chancery. 


Variance. 


Court  of  requefts 


'!^tih  Chap.  6. 

The  writ  is  placito  trans,  the  condition  of  the 
bond  is  to  anfwer  ac  etiam  hillae  lOo/.  in  placito 
debiti^  is  void,  being  another  writ ;  but  if  the  writ 
were  in  placito  debiti^  or  the  bond  taken  only  to  an- 
fwer the  writ  in  placito  trans,  it  were  well  enough. 
And  a  nil  capiat  per  hillam  was  awarded,  on  de- 
murrer by  the  plaintiff  upon  the  defendant's  plea 
upon  the  ftatate,  it  being  'in  alia  forma.  3  Keb. 
Rep.  164.  pi.  40.     Ventr.  243. 

Jd  refpond*  de  placito  debit i  is  good,  without  men- 
tioning the  fum.  The  bond  ought  to  be  made  to 
the  fherifF  by  the  name  of  his  ofEce,  and  ought  to 
exprefs  the  day  and  place  of  his  appearance ;  ^nd 
thefe  circumftances  being  obferved,  though  it  be  va- 
riant in  other  circurpftances,  it  is  not  macerial.  Cro» 
Jac.  286.  fee  p.  23.     Stile  257,  258. 

The  flieriff  cannot  take  bond  to  appear  at  an- 
other day  than  is  contained  in  the  writ.  2  Keb, 
Rep.  526. 

If  an  obligation  be  taken  by  the  fherifF  after  the 
day  of  the  return,  it  is  void  by  the  ftatute,  and  is 
not  a  fmgle  obligation  ;  and  the  ftatute  was  made  to 
prevent  fuch  great  oppreffions ;  for  the  party  fo  taken 
after  the  ruturn,  may  not  be  bailed  without  coming 
before  a  judge ;  and  he  may  not  do  this  out  of  term 
without  the  confent  of  the  other  party.  Sid.  301. 
R.  Raym,  349.  S.  P. 

L.  gives  bond  to  the  fherifF,  being  arrefled  by  at- 
tachment out  of  the  Chancery.  The  condition  was, 
that  the  defendant  (hould  appear  fuch  a  day  in  Chan- 
cery, apud  IVeJim.  ubicunque  fuerit.  This  bond  is 
within  the  ftatute,  but  here  the  variance  makes  it 
void,  ubicunque  fuerit.  3  Keb,  Rep.  191.  pi.  40. 
599.  pL  36.  614.  pi,  75.     Styl.  234. 

The  ftierifF,  by  virtue  of  an  attachment  under  the 
privy  feal  of  the  court  of  requefts,  took  the  defen- 
dant, and  for  his  enlargement  made  the  obligation 
to  appear  before  the  king's  council,  i5^c.  By  the  court  i 
Here  is  no  warrant  to  take  the  body,  or  the  obliga- 
tion ;  for  that  court  hath  not  apy  power  by  com- 
raiffion,  ftatute  or  common  law.    Compl.  Sher,  121. 

Upoa 
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Upon  a  bond  jfTuing  out  of  a  court  that  had  no  ^^^  durefs, 
authority  to  grant  it,  this  bond  was  faid  to  be  taken 
by  durefs^    and   fo  avoidable   by   the  award   of  the 
court,    Cro.  El  646.  although  it  was  alledged,  that 
the  flier  iff  took  it  colore  officii. 

So  upon  an  attachment  in  Chancery,    Dalt.  ^2 1 ,  Chancery, 
Stile  234. 

But  the  flieriff  ought  to  obey  the  procefs  out  o( Dutcby-court, 
the  Dutchy- courts  for  that  is  appointed  by  ad  of  par- 
liament, but  the  other  is  not  within  the  ftatute ;  for 
the  ftatute  fpeaks  of  fuch  who  are  in  their  cuftody 
by  courfe  of  law.  So  this  obligation  is  avoidable  by 
durefs,     Cro.  El.  646.     2  Anderf.  I22. 

Plaint  in  a  court-baron  of  39^.  and  an  attach- Court  baron; 
ment  againft  the  defendant's  goods,  and  detained  till 
the  plaintiff  caufed  a  40/.  bond  to  be  made  to  the 
plaintiff  himfeif  to  appear  and  anfwer,  and  condem- 
nation by  a  day,  and  pleaded  the  flatute  of  23  H,  6. 
c.  10.   this  bond  is  void  at  Common  law. 

It  is  void   alfo  for  extortion,  becaufe  of  the  un-  Extortion, 
reafonable   fum,  l^c.  and  the  flatute  doth  not  ex- 
tend to  fuch  a  bond.    Keh,  Rep.  872.  pi.  23. 

The  condition  was  to  appear  before  the  juflice  of  Not  according  to 
K.  B.  at  Weftminjler,  and  faith  not  to  hold  pleas  be^  J^^f '  °^'^'= 
fore  us  wherefoever^  &c.  the  variance  is  not  mate- 
rial,  and   by   common   intendment  it  is   the  fame 
court.     T.  y.  46. 

The  flatute  faith,  that  he  (hall  take  obligation  Sureties, 
with  fureties ;  but  this  is  for  the  benefit  of  the  fhe- 
riff,  that  is  for  his  indemnity ;  that  if  he  be  amerced 
for  non-appearance  of  the  party,  he  fhall  have  his 
remedy,  for  he  may  take  what  fureties  he  thinks 
fitting.     Mo.   636. 

Therefore  if  the  fheriff  take  obligation  for  appear-  Bond  not  void 
ance,  it  is   not  void   by  ftat.  27  H.  6.   for  infufH- ^°V"^".^'=''"*^y 

•  or  lurctics* 

ciency  of  the  fureties,  or  that  the  furety  had  no  land^ 
for  the  (heriff  may  take  one  furety  or  two.  Lev.  86. 
Com,  Dig.  506.    Lil.  Mr,  233. 

An  action  upofi   the  cafe  againfl   the  fheriff  of  Bail  how  to  be 
Middlefex  for  an  efcape  ;  to   which   the   defendant  ^^^^^  ^y  ^""^^ 
pleaded  Not  guilty .^  and  nothing  appeared  againft  the 
fheriff,  but  th^t  hg  took  a  bc^ii-bond  with  one  furety 

only 
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©x^ly  in  the  bondj  wz^  the  party  himfelf  and  another ; 
SJid  It  was  held  well  per  totam  curiam  ^  and  as  to  his- 
siot  appearing  at  the  day,  ua  action  will  lie  again  ft 
the  fheriffj  but  he  rouft  be  amerced.  One  pledge  is 
fu&cient,  where  pledges  are  to  be  found.  So  in 
bail-bond,  if  the  (herilF  take  one  bail,  it  is  enough, 
though  words  of  the  a£t  are  fuiEcient  fuceties  in  the 
plaral  number  j  but  in  the  cafe  of  a  bail-bond,  the 
fufficieiicy  of  the  bail  is  not  traverfable.  Fartefc, 
Rep,  369. 

The  fheriff  is  judge  of  the  fu^ciency,  and  it  Is  no 
plea  to  fay^  he  took  bonds  of  infufficient  perfons^ 
Mo,  118. 

And  though  the  furety  be  not  an  inhabitant  in 
the  county,  nor  had  any  eftate  there. 
Paruy  saut  be  ia     The  party  that  gives  the  bond,  muft  be  in  the 
waari.  ^^rd  of  the  (heriff.     to  Rep.  99.  k    Winch  20,50 

R.Raym.25^' 

TRe  Bond  amifl        Condition  to  appear  ;  the  defendant  on  oyer  pleads 

Betaken  of  the  ^j^  ftatute  of  1'^  H.  6.  that  the  plaintiff  (bailiff  of 

Swful  £u^oly»    ^^»  Edmondfiury)  imprifoned  the  defendant  without 

warrant,  and  thereon  took  the  bond.    By  the  caurt ; 

It  is  an  ill  plea  ;  for  the  bond  muft  be  taken  of  the 

perfon  in  cuftody,  i,  e.  lawful  cuftody  ;  and  this  bond 

is  voidable  by  durefs  at  Common  law.     3  Keh,  Rep, 

756.  pi.  37.     Id.  760.  pi.  47;     2  Jo.  76. 

To  pay  moaey  ia      The  (heriff  upon  a  fieri  fac,   took  bond  of  the 

*°*^*^»  defendant  to  pay  the  money  in  court  at  the  return 

of  the  writ ;  this  is  good,    and  not  void  by  fiat» 

23  //.  6.     10  Rep.  99. 

Wh^cohre  Cokre  officH  is  taken  in  malam  partetn.    SherilF  fhall 

Sat  U  ext£i3dst  ^^^  ^^^^  obligation  contrary  to  the  ftatute  colore  of- 

«sBo£»  ficily  as  one  in  execution  efcapes  and  is  retaken, 

and  then  a  bond  is  made  for  his  enlargement,  this 

js  colore  officii.     But  if  a  (heriff  take  a  bond  for  a 

true  debt,  this  is  good,  becaufe  it  is  not  colore  officii, 

2  Leon.  118.  />/. 

By  the  ffierifF,        Debt  on  obligation  taken  by  the  plalntifF  fherlff, 

cf  iiisdefk.       ^f  ^}^g  defendant  his  clerk,  upon  condition  to  pay 

the  king's  filver  into  the  Exchequer  within  fourteen 

days  after  he   received    it.      The  defendant   pleads 

fta,t.  23  H.  6.  and  averred  it  was  taken  cohre  ojjicis, 

4  And 
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And  upon  demurrer  it  was  adjudged  for  the  plaln- 
tifF ;  for  the  ftatute  doth  not  intend  fuch  obligation 
taken  of  them  which  are  not  to  appear,  nor  in 
cuftody.  The  plea  that  the  bond  is  taken  colore 
officii y  will  not  avoid  a  bond  taken  of  the  party  to 
do  what  he  ought.     Mo.  542.  pi.  ^I'j. 

A  bond  for  tuition  of  a  child   as   a  curator,  and  ^^'^^^^'^  ^"^°'^« 
to  give  account  to  the  ordinary,  is  but  a  voluntary 
undertaking  of  the   guardian,  and   fo  not  within  the 
ftatute  23  H.  6.   and  it   is  good  at  Common  law, 
notwithftanding.      3  Inji.    149.      3  Keb.  Rep.   6go- 

Note  ;  If  the  one  part  of  the  condition  be  accor-  The  whole  fcond 
dine  to  the  flatute,  and  the  other  not,  all  fhall   be  ''".'''i'  if againft 

../•in  1  iLiij    this  ftatute  m 

void  ;  for  the  Itatute  extends  to   the  whole  bond,  any  point. 
Phwd.  68.  b.     Palm.  378. 

If  the  {herifF  take  bond  for  a  point  againfl:  this 
law,  and  alfo  for  a  due  debt,  the  whole  bond  is 
void.     Hob.    14* 

If  it  be  good  in  fubftance,  though  not  in  fome 
circumftances,  yet  within  the  ftatute.  Cro.  Jac, 
286. 

Note'i  The  warden  of  the  Fleets  and   the  king's  "Warden,  ^r. 
palace  at  Wejlminjier^  are  excepted  out  of  this  a£t.     ^^^^^P^^'^* 

T^his  is  a  particular  private  law^    and  ought  to  he  Rule  as  to  plead- 

pleaded.  '"^  "^^  ^^^ 

Condition  was,  that  y.  5.  appeared  in  K.  B.  Where  not 
tffc.  the  defendant  demands  oyer^  and  fo  demurred,  P^^^'^^'^* 
becaufe  it  is  not  taken  by  the  (herifF  in  the  name  of 
his  office.  Sed  non  allocatur  ;  the  flatute  being  not 
pleaded,  no  exception  can  be  taken  againft  it,  for  it 
may  be  a  juft  debt.  Saund.  155.  Sid,  24.  Hob, 
*  13.  contra,  3  Keb.  Rep.  320.  pL  8.  Id.  361. 
pi.    36. 

See  Saund.   153,    155.     A£lion   againft   the    late  ^/,v,^  ,vherc  not 
(heriff  for   fufFering  an  efcape,  and  returning  Cepi  pleaded, 
corpus^  k^c,  hereupon  judgment  was  given  for  the 
plaintiff,  and  the  reafon  thereof  entered,  becaufe  the 
defendant   had   not  pleaded   the  ftatute,  and  fliewn 
the  matter  of  fa£i:,  of  which  they  would  not  take 

notice. 


2^6 


'BaiL 


Chap.  6, 


Pica  no  facK 
cuftom. 


notice,  unlefs  it  was  pleaded.  And  juftice  Twifden 
faid,  it  had  formerly  been  fettled  fo;  yet  he  thought 
it  ought  to  be  ruled  and  fettled  otberwife,  but  the 
court  would  not  recede  from  their  former  refolutions 
and  judgments:  and  therefore  it  was  adjudged  for 
the  plaintiff. 

Where  the  arreft  is  In  one  county,  and  the  bond 
taken  in  another  county,  this  bond  was  faid  to  be 
out  of  the  ftatute  ;  and  the  only  proper  remedy  which 
the  defendant  hath  to  avoid  it,  is  to  plead  by  durefs 
to  it.     Cra.  Jac,  745. 

A  condition  to  appear  in  K,  B.,  according  to  cuf- 
tom,  at  the  fuit  of  M.  on  oyer  the  defendant  pleads, 
there  is  no  fuch  cuftom  in  K.  B.  as  the  plaintiff  hath 
Je etiam hilla,  alledged,  to  appear  to  an  ac  etiam  h'lllce^  and  fo  the 
obligation  void.  The  plaintiff  demurs,  and  judg- 
ment pro  querente  ;  becaufe  the  flatute  of  23  /:/.  6. 
is  not  pleaded,  being  a  particular  law.  But  it  might 
be  pleaded  the  bond  was  by  durefs,  being  in  another 
manner  than  the  ffatute  allows  ;  and  that  ftatute 
makes  the  bond  void  for  the  whole.  3  Keb,  Rep, 
160.   pi,  31.    Id.  181.  pi.  21. 

If  the  ftatute  be  mifrecited,  it  may  be  demurred 
to.     Sid.  356.      X  Keb.  Rep.  278.  pi.  44. 

^are^  How  the  court  will  take  notice  of  it,  by 
the  printed  book,  or  by  the  record,  or  otherwife  I 

To  plead  ah  appearance^  and  not  to  fay,  prout  pater 
per  recordum,  is  naught. 

On  the  (heriff's  bond  it  muft  be  averred  to  be 
on  record  in  the  rejoinder,  as  well  as  in  the  bar. 
BrownL  91.  Cro.  El.  466.  2  Keb.  Rep.  205.  pi. 
41.     Sid.  329.  pi.  II,     2  Keb.  278.  pi.  45. 

Condition  was,  if  he  appeared  at  iVeJlminfier  fuch 
a  day,  to  anfwer,  l^c.  The  defendant  pleads,  that 
before  the  day  of  the  return  of  the  writ  the  term 
was  adjourned  Xo  Hartford,  and  that  there  he  ap- 
peared. The  plaintiff  demurs.  By  the  court  \  He 
ought  to  conclude  his  plea,  prout  patel  per  recordum ; 
for  though  he  appeareth,  yet  if  his  appearance  be 
not  entered  of  record,  he  forfeits  his  obligation  ;  and 
he  ought  to  conclude  his  plea  fo,  otherwife  the  plain- 
tiff 


Purejt. 


Mifrecital. 


Ruli 


Upon  adjourn 
jnent  of  the 


term. 
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tiff  cannot  anfwer  thereunto,  as  to  fay,  nuJ  tiel  re* 
cord.     Cro.  EL  4^6. 

Debt  upon  a  {heriff's  bond  for  appearance  in  K.  B.  Comperult  ad 
the  defendant  pleads  comperuit  ad  diein  ;  the  plaintiff'^'''"' 
denies   it,  and  by  mittimus  out  of  the  Chancery  it 
was  brought  into  the  Common  Picas,  and  judgment 
there  given.     Cro.  Car,   297. 

Though  the  bond  is  made  void    by  a£l  of  parlla- iVo*  efl  faEium 
ment,  yet  the  party  may  not  plead  non  ^y?  y^^ww,  "^^ "^^  ^« P^^*"^«'^» 
but  muft  plead  the  fpecial  matter,  and  take  advan- 
tage of  the  adt  of  parliament.     5  Rep.  117. 

In  debt  upon  bond,  the  defendant  pleads  the  fta- J^^'^^^f'  ^^^^ 
tute  of  23  H.  6.   and  (hevi^s  that  JV.  v^^as  in  execu- ^^^^^^^ '"p„^^^,^. 
tion,  and  that  the  bond  was  made  for  his  deliver- »«  not  good, 
ance  againft  the  ftatute.     The  plaintiff  replies,  that 
tempore  confe£iionis   of    the    faid    bond    W.    was   at 
large  \  ahfque  hoc^  that  he  was  in  prifon  tempore  con- 
fe£iionis^  (^c.  the  traverfe  is  not  good  :  for  one  may 
be  in  prifon,  and  make  a  promife  to  make  a  bond, 
for  which  he  is  enlarged,  and  within  an  hour  after 
he  makes  the  bond,  the  fame  is  within  the  ftatute  ; 
it  ought  to  have  been  ahfque  hoc^  that  it  was   made 
pro  deliberatione.     2  Leon,   107.     2  Keh,  Rep.  '512. 
pi.  5. 

Debt  on  bond,  dated  25  Sep.  the  defendant  pleads  Plead  prima  de- 
a  capias  ad  fatisfaciend'  was  awarded  againft  B,  who^'^^^^^'"^^'  *""  '^* 
was  taken  on  it  the  30th  of  September^  and  that  the 
obligation  was  made  for  the  enlargement  of  5.  The 
plaintiff  demurs,  and  had  judgment,  becaufe  it  ap- 
pears the  bond  was  made  before  the  arreft,  and  fo 
could  not  be  avoided  by  23  H.  6.  but  he  ought  to 
have  pleaded  it  with  a  primo  deliberat^  after  the  arreft. 
Noy  23. 

To  debt  on  bail-bond  to  appear,  the  defendant ^^^^^^*^^'*^^^';°'_® 
pleads,  before  the  day  he  was  taken  by  capias  utlagat\  pear?.nce  he  was 
and  detained  till  after  the  day,  and  fo  could  not  ap  taicen  by  ^taf 
pear;  the  plaintiff  demurred;  and  it  was  adjudged^^  ^^"^^  * 
to  be  an  ill  plea  ;  for  the  party  may  remove  himfelf 
by  habeas  corpus^  and  if  thislhould  be  good,  all  bail- 
bonds  may  be  thus  avoided,  and  the  plaintiff  doth 
but  his  duty,     2  Keb.  Rep,  622.  pL  14.     Sid,  456. 
pi,   26. 

In 
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In    debt,    the  defendant   pleaded    the   ftatute  of 

23//.  6.  and   that  was  for  eafe  and  favour,  and  not 

for  a  juft  debt.     The  plaintiff  reph'es,   it  was  for  a 

juft  debt,  ahfque  hoc^  that  it  was  for  eafe  and  favour. 

Rejoinder  fet      To  which  the  defendant  rejoins  fpecially,  and  the 

afide,  and  judg-  j-ejoinder  was    fet   afide   in    the   vacation    bv    iudsc 

zi\£nt   en  tired  •  .  /     *?       o 

Rainsford  y  and  the  plaintiff  entred  judgment  for 
not  joining  on  the  ifTue  tendred  by  the  plaintiff. 
And  hy  the  court  ;  the  judgment  was  affirmed.  2 
Keb.  Rep.  554.  /)/.  42. 

Rule.  For  when  an  ijfue  and  rule  is  g'lven^  the  other  party 

mujl  joiny  and  cannot  depart  to  any  new  matter, 

Traverfe  time  of  A  (heriff  brought  debt  on  a  bond,  dated  the  13th 
thebonr^°^  of  June,  the  defendant  demands  oyer  of  the  con* 
dition,  which  was,  that  if  he  appear  on  Friday  next 
after  three  weeks  of  the  Holy  Trinity^  and  pleads, 
that  Friday  next  after  Trinity  was  14  June^  and 
that  he  was  imprifoned  by  the  plaintiff  till  the  19th 
of  June^  and  that  the  obligation  above  was  firjt  de- 
livered by  the  defendant  of  June ,  without  thisy  that 
this  was  delivered  as  his  deed  before  the  19th  of 
June,  Sid.  300.  pi.  6.  2  Keb,  Rep.  108.  pi.  45, 
109.  pi.  48,  122.  pi.  74. 

By  the  court ',  This  is  not  a  good  traverfe  j  it  ought 
to  have  been,  without  this^  that  it  was  delivered  as 
his  deed  before  Friday  next  after  three  weeks  of  the 
Holy  Trinity ;  for  if  the  traverfe  above  be  allowed, 
the  plaintiff  ftiall  be  excluded  from  anfwering  to 
the  time  alledged  of  the  return,  although  it  be 
falfe. 
Traverfe  time  of  The  defendant  pleads  flat.  23  //.  6.  and  that  he 
was  in  cuftody  by  warrant  of  a  writ  returned  on 
Friday  next  after  the  oSlave  of  the  Purification  -,  the 
plaintiff  replied,  the  defendant  was  taken  by  a  war- 
rant on  a  writ  returned  Saturday  next  after  the  o^ave 
of  the  Purification^  and  not  by  any  writ  returned 
Friday^  ^c.  The  defendant  rejoined,  that  he  was 
in  cuftody  by  virtue  of  a  writ  returned  Friday  after 
the  o£fave  of  the  Purification,  without  this^  that  he 
was  taken  by  any  writ  returned  Saturday  after  the 

e5fave. 
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o£iave*  The  plaifitilF  demurs.  By  the  cnurt ;  This 
is  no  traverfe  upon  a  traverfe,  and  there  would  be 
no  travcfffe  in  the  replication,  which  would  make 
an  end,  but  in  the  rejoinder  it  doth.  2  Keh.  Rep, 
94.  pi.  16.  195.  pi.  39.  Saund,  20.  3  Keh^  Rep^ 
656.  pL  II.  191.  pL  40. 

Debt  on  bond  -,  the  writ  was  io  anfiver  H.  G, 
late  Jkeriff  of  Norfolk,  and  the  count  was,  that  he 
^acknowledged  himfelf  to  be  bound  to  the  aforefatd  J .  H, 
in  the  aforefatd  forty  pounds^  and  faith  not,  then  he- 
hg  '/her iff" of  Norfolk  ;  and  upon  demurrer  upon  the 
bar,  it  was  adjudged  by  the  cmrt,  that  k  was  in- 
fufficient,  Cro.  Eliz,  800.  ^  Kek  Rep,  191, 
pi.  40. 

y.  S.  puts  himfelf  in  a  fpecial  bailiff,  and  a rrefts  Special  ialliff 
y,  D.  and  takes  bond,  &c,  this  is  by  durefs.,  and  ^^J^^.^^^'  *^  *^ 
the  defendant  may  plead  that  ;  yet  it  is  not  within  ^ 
the  ftatute,  nor  aided  by  it.     For  J.  D.  was  never 
in  the  fherilF's  cuftody  after  the  arreft,  and  the  bond 
was  taken  out  of  the  county  where  he  was  arrefted, 
and  fo  by  durefs.     Cro.  EL  746.     3  Keb.  R£p.  756. 
pL  37.  760.  pL  47. 

The  defendant  pleads  to  the  (heriff's  bond,  that  After  tlie  writ 
there  was  no  writ  ever  delivered  to  the  fheriff,  and  Cr^^ff '  j^"!^ 

•  1    •      t        n  TT    y       »-n?        A       .  ^  DCrore  the  dell- 

fo  would  avoid  it  by  itat.  23  ;«.  o.     ihe  Inenn:  very  of  it  to  the 
after  the  writ  fent  out,  but  before  the  delivery,  takes  flieriff,  he  may 
fecurity :  which  by  ihe  court,  he  may,  if  the  defen-^'^^  ^^'^"^y- 
dant  will  give  it.     Keb.  Rep.  554.  pi.  66. 

If  appearance  be  the  fame  term,  it  is  good.  The  Appearana;  after 
defendant  pleads  to  a  fherifPs  bond,  taken  for  his^^**^^^"^^' 
appearance  in  K.  B.  on  Saturday  next  after  the  oSfave 
ef  Saint  {a)  Martin,  and  that  he  appeared  at  the 
day :  and  the  court  of  Common  Pleas  gave  him  a  day 
to  bring  the  record  of  his  appearance  by  Mittimus 
out  of  the  Chancery.  And  the  record  was  certified, 
that  he  appeared  on  Monday  next  after  15  days  of 
Saint  Martin^  which  was  after  the  day,  and  ad- 
judged good.     Broivnl.  58,  74. 

{^)  No  fuch  return  at  this  day.  See  ilatate  24 
Geo.  2.  f, -48. 

The 
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The  parties  appeared   two  days  after  the  day  in 

the  condition  ;   it  is  good,  and  (ha  I J  be  a  difcharge 

■    of  the  bond;  for  the  whole  term  is  but. one  day  in 

law.     So   it   is    in    the    Common  PleaSy   and   in   the 

King's  Bench.      2  Buljlr.  255. 

Appearance  not-      A  debtor  having  given  bond  to  the  fberifF  to  ap- 

w>lt!f?  P^^*"'  ^'"'^"g^  ^  Superfedeas  comes  to  the  (herifF  be- 
fore the  day  of  appearance ;  yet  he  (hall  appear  to 
take  his  bond. 

A  ftierifF  fues  his  bail-bond  for  non-appearance : 
the   defendant   pleads   that   he  appeared  at   the  day. 
The  plaintifF  replies,    no  record  of  fuch  appearance. 
The    defendant    rejoins,    that   there  is  fuch  record, 
Howifluetobe  Now  the  proof  lies  on  the  defendant's  part,  to  pro- 
joined,  &c,        ^uce  the  record  in  court. 

Appearance  to         ^  condition  to  appear  in  K.  B.  where  the  p-ocefs 

cord?^     ^  ^^'    ^^  returnable,  ^c.     The  defendant  faid  in  facfo  that 

he  appeared  according  to   the  form^  and  this  he  de- 

ftres,  and  repleader  was  awarded  ;    for  it    mufl  be 

tried  by  the  record. 

Of  appearance         j^.  is  bound  to  appear  fuch  a  day,  l^c.  and  A. 

^v•hen  no  procefs  ^^  j-j^g  |-^-j  j^„  p^^gg  ^^  ^j^g  court ;   but  there  no  pro- 

is  returned.  -    .  ^.°    „,  1  ^  ^  r 

cefs  IS  returned.  1  hen  the  party  may  go  to  one  or 
the  chief  clerks  of  the  court,  and  pray  him  to  take 
a  note  of  his  appearance.     Leon.  90. 

If  the  other  party  plead  Nul  tie!  record^  it  behoveth 
that   the  defendant  have  the  record  ready  at  his  pe- 
ril:   for  the  court  of  Common  Pleas  cannot  write  to 
the  juftices  of  the  King's  Benchy  to  certify  a  record 
thither. 
On  Cafas,  Cepi       After  the  ftatute  of  23  H.  6.  the  iherifF  could  not 
'efiln-Jtntus,  '^^     make  a  fpeclal  return   in  a  Capias  \  but  only  a  Cepi 
corpus  or  Non  eji  inventus:  and   the  ftatute,  though 
it  compels  him  to  take  bail,  yet  it  does   not  alter 
the  return.     The  defign  of  the  ftatute  is  to  provide 
againft  the  extortion  of  (herifFs,  b«ing  obliged  to  re- 
turn Cepi  i^  paratum  haheoy  and  yet  to  let  the  defen- 
dant at  large  ;  and   therefore   there  is  no  reafon  he 
(hould  be  charged   for  not   having  the   body  at  the 
day. 

The 
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The  return  of  a  Paratum  habeo,  is  in  effe<Sl  no  Paratum  habeo, 
nnore  than  that  he  hath  the  body  ready  to  bring  into 
court,  when  the  court  fhall  command  h'm. 

And   for  his  falfe  return  of  Paratum  haheo^  he  is  Sheriff  amerce* 
amerceable  to  the  court  till  he  do  bring  in  the  body  ^^'^v    m 
(^and   the  common  practice   is   lev  ;  but  that  is  no- 
thing to  the  party,  and  no  ad^ion  lies  againft  him 
by  the  party.      Mod,  Rep,  244. 

If  the  (herifF  refufe  to  take  bail,  he  is  liable  to  an  Refufal  of  bail. 
a£tion  of  falfe  imprifonment. 

If  the  (herifF  refufes  to  take   reafonable  bail,  an  Reafonable  bail, 
a£tion  on  the  cafe  lies  againft  him.     Sid.  23. 

If  the  (herifF  take  infufficient  bail,  yet  no  action  Infufficient  bail, 
lies  againft  him  by  the  party  ',  for  he  is  judge  of  the 
bail. 

An  a£lion  on  the  cafe  againft  the  {herifF  for  efcape:  Cafe  for  aa 
the  defendant  pleads  the  ftatute  of  23  H.  6.  that  he^^"P^* 
let  H.  to  bail,  and  took  reafonable  fureties  J.  and 
B.  perfons  having  fufficient  within  the  county.  The 
plaintifF  replies,  ahfquehoc^  that  he  took  bail,  having 
fufficient  within  the  county.  The  defendant  de- 
murs, and  judgment  for  defendant.  Mod.  Rep. 
227. 

Where  trefpafs  on  the  cafe  was  brought  againft  Sheriff  plealds 
the  fherifFs  of  Middle/ex  for  fuffering  an  escape,  and  ^^^-  *3/^- 6* 
returning  Cepi  corpus,  and  Paratum  haheo  (which  was 
falfe) ;  the  defendants  plead,  that  the  party  arrefted  put 
in  y.  B.  and  J,  C.  fureties,  and  plead  the  ftatute  of 
23  H.  6.   and  they  took  bond  according  to  the  fta- 
tute, and  fo  let  him  efcape.      By  court,  The  plea  is 
good,  for  the   reafons  aforefaid.      U   the  (herifF  re-  Languidus  re- 
turn a  Languidus  in  prifond,  having  taken  bail  fecun-  tumtd. 
dum  Jlaf\  it  was  adjudged,  that   though  the  defen- 
dant was  at   large,   yet    no  a6^ion    lay   ao;a!nft    the 
(herifF.      All  this  muft  be  underftood  of  Mean  pro-  j\^^^j^  ^^^^^r^^ 
cefsy  for  elfe  this  would  be  to  fruftrate  the  ftatute  of 
23  H.  6.     Cro.  El  852. 

But   Note,    Then   it   muft   appear    to   the  court  Not  guilty. 
on  the  record,  that  it  is  on  the  ftatute  of  23  H.  6. 
and  not  a  return  at  Common  law:   and  the  iheiifF 
may  in  fuch  cafe  plead  Not  guilty.     Sid.  22. 
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But  if  the  ftierlff  demurs  to  the  declaration,  then 
the  a£lion  is  againft  him  :  for  the  declaration  jhall  he 
taken  to  be  true  upon  the  demurrer.  For  the  ftatute  is 
private,  and  the  court  will  not  take  notice  of  it  un- 
lefs  it  be  pleaded.  But  if  the  defendant  had  pleaded 
this  fpecially,  or  if  he  had  pleaded  Non  culp\  he 
might  have  had  advantage  of  the  ftatute,  and  oufted 
the  plaintiff  of  his  action.  Cro.  EL  624.  Sid,  439. 
Mod,  Rep.  244.      Cro,  EL  460. 

By  thefe  words  in  the  flatute,  that  if  the  Jheriff 
return  a  Cepi  corpus,  he  Jhall  be  chargeable  to  have 
the  body  at  the  day  of  the  return^  l^c.  it  is  intended 
only  that  he  may  be  amerced  to  the  king  for  not 
having  the  body  at  the  day.      2  Saund.  60. 

An  a6lion  on  the  cafe  againft  the  fherifF  for  not 
reafonable  fureties,  not  having  fufficient 
eftates  in  the  faid  county,  and  returning  Cepi  cor- 
pus^ and  yet  not  having  the  bodies  ready  by  the  day, 
lies  not ;  for  he  is  compellable  to  let  to  bail,  and  if 
he  have  not  the  body  he  fhall  be  amerced ;  and  be- 
caufe  he  fhall  be  amerced,  the  ftatute  gives  him  ad- 
vice to  take  fufficient  fureties  for  his  own  indemnity. 
2  Saund.  59. 

In  adiion  on  the  cafe  for  taking  infufficlent  bail: 
the  defendant  pleads,  he  had  taken  fufficient  fecu- 
rity.  He  need  not  fay  where,  nor  need  he  traverfe 
the  intent  to  deceive  the  plaintiff  of  his  debt:  for 
\t  is  not  iffuable  at  what  place  the  fecurity  was  given, 
and  therefore  need  not  be  fhewed,  and  the  intent  is 
not  traverfable ;  and  had  the  defendant  pleaded  fo, 
it  had  been  ill.     Sid.  96. 

AcSlion  on  the  cafe  againft  a  flieriff  for  taking  in- 
fufHcieni  bail.  The  defendant  pleads  the  ftatute  of 
23  //.  6.  €.  10.  The  plaintiff  demurs  to  the  bar, 
becaufe  the  (heriff  had  not  alledged,  that  he  had  dif- 
miffed  on  bail  (whom  he  had  taken)  by  fufficient 
mainpernors,  but  only  alledged  this  by  way  of  im- 
plication, and  not  pofitively.  2  Saund.  58.  He  is 
liable  to  an  action  for  taking  infufficient  bail,  as 
well  as  to  amercements.    R.  Raym.  425.    Salk.  99. 

In  debt  on  fheriff's   bond,  the  principal  in  prifon 
may  be  admitted  to  plead,  discharging  the  amercia- 
ments. 
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ments,  (arid  this  is  thb  cdU'rfe  of  the  court)  where 
the  profecution  is  frefh:  but  where  the  defendiint  in 
the  original  action,  viz.  the  principal  is  become  ih* 
folvent ;  ty  court,  the  bail-bond  is  the  only  remedy, 
and  they  will  not  difcharge  that  on  ordinary  rules. 
In  this  cafe  North  prayed  the  continuance  of  procefs 
on  the  bail-bond,  in  regard  fincc  the  default  of  the 
appearance  of  the  principal,  he  is  become  infolvent 
by  fufFering  feveral  judgments.  But  yones  faid^ 
that  the  bail  appeared  on  the  very  day  of  the  return, 
and  the  default  is  the  plaintiff's  own,  and  the  bond 
not  above  a  year  old.  And  hy  courts  Paying  the 
amerciaments  and  cofts,  the  bail  were  difcharged^ 
iand  the  principal  admitted   to  plead.     2  Keb.  Rep, 

■545;  pi'  M.     Id'  553-  M  S^- 

The   furety   paid   the  debt,  and  he  fued  the  bail-  Bail-bond  futil 
bond  afligned  by  the  fheriffj  on  which  a  writ  being  by  the  furety  who 
direded  to  the  coroners,   they  took  a  new  bond  and  pai'i^hedebt,^^. 
afligned   it,  and  they  prayed   the  itioney  out  of  the 
coroners  hands  for  the  furety.     By  courts  The  co- 
roner cannot  difcharge  his  bail-bond   no  more  thian 
the  fllerifF,  and  they  ordered  the  principal  debt  to  be 
paid.      2  Keb.  Rep.  287.  pi.  61.      Id.  400.  pi.  3. 

A   bail-bond   was    difcharged    upon    motion,    the  j^jf  hgrged  by 
money  being  paid  before  the  return  of  the  writ^  and  payment  before 
common   appearance  ordered.  the  return. 

If  the  defendant  appears  not  tb  the  (herifF's  bond  Afllgnment  of 
according  to  the  condition  thereof,  the  plaintiff  may  the  bail-bond* 
(by  the  leave  of  the  fherifF)  fue  the  bond  in  the  fhe- 
riff's  name  ;  but  it  is  at  the  plaintiff's  election  to 
fue  the  flieriff:  and  the  (heriff  (hall  be  amerced  till 
he  affign  the  obligation  to  the  plaintiff.  SU.  24, 
Bac.  Jbr.  206. 

Afllgnment  of  bail-bonds  to  the  plaintiff,   no  new  Of  alignment  of 
thing.     A  common  pradlice  before  the  flatute  4  An.  bail  bond  by 
£.  16.  and  though  m  ftri6tnefs  of  law,  a  bond  being 
a  Chofe  in  a^fion,   fuch  aflign ments  were  not  good, 
yet   fuch  aflignments  have  bee;i  taken  notice  of  in 
courts  of  law,  and  not  fuffered  to  be  evaded. 

This  a6t  not  in  nature  of  an  authority  to  the  (be-  ^^  ^^5  ^^  ^^°^^ 
riff;  but  a  judgment  in  parliament,  that  the  fher.ff  ^f^b3ij^b'^^^^,y 
(hall  do  it,  and  he  is  liable  to  an  a<Sioji  if  he  do  the  ih.riffs. 

R  2  riot  3 
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not ;  and  in  Chancery  may  be  compelled  to  a  fpeci- 
fick  performance,  according  to  this  adt  of  parlia- 
ment. 

Two  reafons  for  making  this  zdi  of  parliament : 
,  the  one  to  obviate  the  abusive  practice  of  (herifFs,  in 
releafing  thefe  bonds ;  and  thereby  cutting  off  the 
plaintiffs  from  the  ad'vantage  of  them,  for  whofe  fe- 
curity  alone  they  were  taken.  The  fecond  reafon 
was  to  remove  the  chicane  of  the  law,  that  thefe 
bonds  were  not  aflignable,  becaufe  Chofes  in  aSiion. 

Had  the  ftatute  only  made  the  bail-bonds  affign- 
able,  and  not  faid  by  whom,  the  law  would  have 
faid,  that  the  (heriff  was  the  perfon  to  affign  it. 

As  to  the  objection  that  may  be  made,  that  the 
circumftances,  required  by  the  adt  of  parliament 
to  be  obferved  in  aligning,  make  it  neceflary  for  the 
fiierifF  to  do  it  in  perfon  :  it  may  be  anfwered,  that' 
the  reafon  of  prefcribing  thefe  circumftances,  was 
only  to  make  the  aflignment  more  effe6lual  ;  and  to 
■diftinguifti  the  affignments  by  virtue  of  this  a6l, 
from  thofe  in  ufe  before. 

An  affignment  made  after  the  year  is  not  good. 

The  ftatute  enjoining  the  affignment  to  be  under 
*he  hand  and  feal  of  the  fheriff,  did  make  it  a  per- 

Whetherthe       ^0"^^  a^' 

iheriff's  executor      I^  the  fberiiF  dies  before  affignment,  his  executor 

may  affign  a      cannot  do  it.    This  is  cafus  omijfus ;  and  the  plaintiiF 

thethef  the'''     ^""^"^  ^"^  ^"  ^^^  fticrifF's  name,  as  at  the  Common 
plaintiff  muft     law  before  this  a£t.     lo  Mod,  288. 

fue  in  the  fhe- 

BailV"X«/#.       "^hen  bail  is  put  in  de  bene  ejje^  (as  bail  taken  in 
a  chamber)  the  plaintiff  cannot  (ue  the  fheriff's  bond 
till  it  be  rerufed  or  fet  afide ;  but  he  ought  to  except 
againft  it  in   the  judge's  chamber.     Keb.  Rep.  478. 
pi.  5. 
Where  the ffreriff     The  court  Cannot  compel  a  (heriff  to  affign  his 
fhall  be  compelled  bond  regularly.     But  in  fome  cafes  they  will,  as  the 
bail-bond.'^        party  was  arretted  by  the  fheriff,  and  through  his  de- 
fault in  not  returning  the  writ  the  defendant  died. 
Now  in  this  cafe,  he  fhall  not  take  advantage  in  his 
own  wrong;  but  fhall   affign  the  bail-bond,  or  pay 
the  utmoft  amerciaments.     2  Keb.  Rep.  388.  pL  67. 
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«  If  any  fhalf  be  arretted  by  procefs  out  of  the  B^"^j^^°w  ""*- 
courts  at  Wejlminjier^  at  the  fuit  of  a  common  per-  ^^  * 
fon,  and  the  (herifF  or  officer  taketh  bail,  the  (herifF 
at  the  requeft  and  cofts  of  the  plaintiff,  or  his  at- 
torney, fliall  affign  the  ball-bond  to  the  plaintiff, 
by  indorfing  the  fame,  and  attefting  it  under  his 
hand  and  feal  in  the  prefence  of  [a]  two  witnefTes, 
without  ftamp,  provided  the  aflignment  be  ftamped 
before  any  adtion  be  brought  thereon.  And  if  the 
fecurity  be  forfeited,  the  plaintiff  after  aflignment 
may  bring  an  action  thereupon  in  his  own  name ; 
and  the  court  may  by  rule  give  fuch  relief  to  the 
plaintiff  and  defendant  in  the  original  a£l:ion,  and  to 
the  bail,  upon  the  fecurity,  as  is  agreeable  to  the 
juftices,  and  fuch  rules  of  court  (hall  have  the  na- 
ture of  a  defeazance  to  fuch  bail-bond."  Stat.  4  An. 
c,  16.  fe£i.  20. 

It  was  moved   in  ^.  ^.  to  ftay  proceedings  upon  where  proceed- 
bail-bond,  upon  difcharging  the  amerciaments  and '"b^  "P""  ^'^''^" 
cofts  (as  is  ufual).     But  it  was  alledged  on  the  other  ftahi  undl  fp°ecial 
fide,  that  after  the  fame  bail   given,  the   principal  bail  given. 
had  Jold  his  land,  and  became  irrefponftbley  and  ren- 
dered himfelf  to  the  Mar/halfea.     And  for  this  caufe 
the  court   refufed   to   ftay   proceedings,  and   faid   it 
could   not  be  done  until  he   had  given  fpecial  bail; 
becaufe  they  did   not  caufe  him   to  appear  at  firft, 
according  to  their  obligation.     And  fo  it  is,  when 
the  principal  on  fuch  default  of  appearance  becomes 
a  bankrupt.    Sid.   386.     And   it  feems  where  the 
under-fheriff  delays  executing  a  writ,  &c.  till  the     ' 
party  has  aliened,  &c.  he  himfelf  ought  to  be  an- 
fwerable. 

An  a6^ion  was  brought  by  the  aflignee  of  a  bail-  Bail-bond  af- 
bond  on  the  above  ftatute  4^5  Jnn.  c.  16.  /.  20.  fignabie  thoui^ 
and  the  defendant  pleaded  that  the  principal  was  not  ^^^J^^^"*^  ^' 
arretted  by  the  perfon  at  the  fuit  of  the  plaintiff  by 
virtue  of  the  latitat^    as  in   the  declaration   men- 
tioned ;    to  which  the  plaintiff  demurred  ;    the  de- 
fendant urged  that  there  is  a  condition  precedent  in 
the  above  a(ft:,  if  the  party  be  arretted  i  but  judg- 
-  ment  for  the  plaintiff. 

(a)   See  Fortefc.  Rep.  371.  here  P. 

R  3  Per 
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Per  Cur\'  The  defendant  firft  pleads  the  ftatute 
of  H.  6.    and   fays   by  proteftation,   that   this  bond 
was    taken    Colore  officii   of   the   (herifF,    and    then 
pleads  the  faid  plea ;  the  words  are,  if  any  one  fhall 
be  arrefted  by  writ,  bill  or  procefs,  and  the  fherifF 
f^iall  take  bail  from   fuch  perfon  againft  whorn  fuch 
writ,  bill  or  procefs  is  taken  out,  the  (herifF  (hall 
aflign  ;  fo  the  laft  words  fay  only  where  a  procefs  is 
taken  out,  and  it  would  be  odd  to  fay  no  bail-bond 
fhould   be  affigned   but  where  the  party  is  actually 
arrefted,  though  he  (hould  appear  without  an  arreft, 
Fortefc.  Rep.   364.     Stra.  444.     See  Id.  643. 
Sheriff  may  af-        nfhe  plaintiff  brings  an  action  on  an  affignment 
fSrl'e^is^outofof  ^  bail-bond  J    the  defendant  pleads  that  at  the 
|^i$  office.  time  of  the  aflignment  they  were  not  ftierifFs,  but 

out  of  their  office,  and  two  others  were  fherifFs  at 
that  timej  the  plaintiff  demurs;  judgment  for  the 
plaintiff";  it  was  a  good  affignment,  and  a  good  de- 
fcription  of   the    party  and   fheriffs.     Fortefc.   Rep, 

364. 
Bail-bond  when       Debt  by  an  affigncc  of  z,  ball-bond,  the  writ  ap- 

^^a  "be'made      P^^""^^  ^°  ^^  returnable  0^'  HiL  which  was  the  23d 
■ '  of  January^  and  the  bail-bond   faid  to  be  taken  the 

lytn  of  December  before   the   return  of  the  writ; 
defendant  pleads  the  ftat.  H.  6.   and  that  the  bail- 
bond  was  taken,  Jf.2iX^.  certain  place,  the  25th  of 
Januarji^  after  the  return  of  the  writ;  ahfque  hoc, 
that  the  bond  was  made  the   17  th  of  December  at 
WeJlminJUr.     The   plaintifF  demurs,  and  judgment 
pro  quer^',  per  Cur\  The  plea  makes  the  place  where 
the  bond  was  made  rnaterial,  which  the  court  held 
to  be  naught. 
The  court  will         And  per  Cur' ;  Though  the  bond  was  made  two 
takenoticeof  Its  jgyg  after  the  return  of  the  writ,  yet  it  is  good,  be- 
caufe  the  defendant  has  four  days  to  put  in  bail  by 
the  pra£tice  of  the  court,  which  the  court  will  take 
potice  of,     Fortefc.  Rep.  365. 
Stat.  n.  6.  &c.       An  a^^ion  was   brought  on  an  affignment  of  a 
no  good  plea  to  bail-bond  ;  the  defendant  pleads  ihe  flatute  H.   6. 
af  r baif-bond.^^  ^"^   ^^1^  *^  ^^^  a  bond   made  for  eafe  and  favour, 
and  fo  void  y  the  plaintifF  demurs. 
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Per  Cur*:  It  is  rio  good  plea,  for,  flnce  the  (latute 
the  plaintiff  fets  out  the  procefs  and  the  bond,  and 
that  the  bond  was  to  appear  only  at  the  return  of 
the  writ;  and  the  defendant  affirming  it  was  a  bond 
for  eafe  and  favour,  ought  to  have  traverfed  the 
condition  fet  out  by  the  plaintiff;  alfo  here  are  two 
affirmatives  only,  which  cannot  make  an  iflae;  and 
where  a  condition  of  a  bond  is  fet  out,  ad  refpond* 
the  plaintiff  de  pli*to  tranfgr.  acetiam  billa  pro  200 1. 
and  does  not  fay  hllla:  ipftus  plaintiff,  yet  it  is  well ; 
for  it  cannot  be  a  bill  to  be  exhibited  by  any  other, 
Foriefc.  Rep.  365. 

Debt    upon  an    affignment  of  a    bail-bond    was  Action  by  af- 
brouffht  in  London^  and  in  the  declaration  it  appears  ^^^""  °/ 

•  I  1  I       •       n  II  1  /^  bond  where  to 

the  bond  was  made   m  burry^  and    that   the  alhgn- ^jg  i^jought. 
ment  by  the  fheriff  of  Surry  was  laid  in  London  ;  it 
was  held  well,  for   the  a£tion  was   brought  on  the 
affignment.     Fortefc.  Rep.  366.      2  Stra.  ^l-j.     Ld. 
Raym.  1455. 

Debt  on  affignment  of  bail-bond,  if  there  be  ajn  fuchcafeao 
Profert  to  the   bond  it  is  enough,  and  need  not  fet  "Y^^^^^^"^^* 
down    the    names   of    the  witnefi'es.      Fortefc,   Rep. 

366. 

Debt  upon  an  affignment  of  a  bail-bond,  and  it  Aaion  by  af^ 
appears  upon  the  face  of  the  declaration,,  that  the  ^^^^^  °^  ■ 
writ  was  an  Acetiam  for  30/.  and  the  bail-bond  for 
40/.  fo  the  bail  was  taken  in  a  greater  fum  than  the 
debt,  againft  ftat.  12  Geo.  2.  c.  29.  [perpetuated  by 
21  Geo.  2.  c,  23,]  and  there  was  a  demurrer  to  the 
declaration.  2dly,  It  was  excepted,  firft,  that  the 
plaintiff  has  not  fet  out  that  the  writ  was  indorfed  ; 
Sed  non  allocatur.  2dly,  That  the  bail-bond  being 
more  than  the  fum  in  the  writ,  makes  the  bond 
void. 

Per  totam  Curiam-,  If  it  were  void,   it  ought  to  be  Whether  fcail- 
pleaded,  but  this  bond  is  not  void  ;  and  the  ad  only  ^"'^  rr^^y^^ 

*  .  .  '  /    tor  more  than, 

makes  it  a  mifdemeanor  in  the  officer,  and  the  aci  is  the  fum  in  the 
only  dire£tory,  and   the  court  of  JExchequer  was  of  ^nt. 
the  fame  opinion.     Fortefc.  Rep.   366. 

In  debt  upon  an  affignment  of  a  bail-bond  a  ge-  "^^lat  /hal]  be 
neral  demurrer  was  to  the  declaration.  The  excep-  )J*a\i.bond  *** 
tion   taken  to  it  was,    that  the  bail-bond  was   for 

R  4  410/. 
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410/.  whereas  the  Acetiam  was  only  for  400/.  now 
he  obferved  that  the  itat.  12  Geo.  c.  29.  requires, 
that  bail  (hould  be  given  to  the  (herifF  for  no  more 
than  the  debt  fworn  to,  and  that  appears  by  the  Ac- 
etiam;  and  this  is  a  general  law,  he  thought  the  ex- 
ception might  be  well  taken  in  this  way.  But  faid 
on  the  other  fide,  that  he  had  known  complaints  to 
the  court  of  Common  Pleas  of  officers  taking  more 
bail  than  the  fum  fworn  to,  and  they  would  not 
make  any  rules  upon  them,  where  the  bail-bond  was 
pretty  reafonable.  The  court  faid,  that  they  thought 
here  v/ere  two  queftions  of  confiderable  difficulty ;  one 
-  whether  the  ftatute  intended  to  reftrain  the  fum  con- 
tained in  the  penaltv  of  the  bond  to  the  fum  fworn 
to ;  or  whether  the  legiflature  confidered  bail  accor- 
ding to  the  legal  lignification  of  the  word,  and  fo 
to  reflrain  the  fheriff  only  from  taking  double  the 
fum  fworn  to,  as  a  fecurity  for  the  debt?  The  other 
queftion  was,  admitting  the  a<fi  of  the  fherifF  to 
have  been  illegal,  whether  the  bond  fhould  be  con- 
fidered as  void,  or  the  fheriff  only  punifhable  for 
taking  it?  To  the  fiift  of  the  queftions  the  court 
feemed  to  be  in  a  good  deal  of  doubt ;  but  at  laft 
yudgt  Reynolds  faid,  that  bonds  to  the  fheriff  are  not 
given  as  a  fecuriry  for  the  debt,  but  only  for  the 
party's  appearance;  and  therefore  he  could  not  fee 
much  reafon  there  was  for  the  ftatute,  confidering 
the  eflimate  of  the  penalty  of  the  bond  to  be  ac- 
cording to  double  the  fum  ;  but  he  thought  the  pro- 
per regulation  of  it  was  according  to  the  very  fum 
fworn  to.  And  he  faid,  that  before  this  ftatute,  he 
believed,  it  was  a  very  common  thing  for  the  fheriff 
to  take  little  more  than  the  fum  contained  in  the 
Acetiam.  However,  as  to  the  other  queftion,  the 
chief  juftice  as  well  as  judge  Reynold  feemed  to  think 
r  it  would  be  hard ,  fo  avoid   the  bond  upon  this  ac- 

count.    Barnard.  K.  B.  1 8 1. 

Mr.  Fazakerly  faid,  that  he  did  not  know,  whe- 
ther it  would  be  neceffary  for  him  to  endeavour  to 
fhew,  that  the  bond  was  void  ;  becaufe  the  prefent 
action  was  not  brought  by  the  fheriff,  but  by  the 
plaintiff  in  the  original  action.     Now  he  obferved, 

that 
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that  the  plaintiff  in  the  original  a<Slion  could  not  in- 
title  himfelf  to  this,  but  by  bringing  himfelf  within 
the  terms  of  the  fiat.  4  An.  c,  16.  /.  20.  This 
flat,  indeed  does  allow  of  the  afJignment  of  bail- 
bonds  ;  but  then  it  muft  be  underftood  only  of  fuch 
as  are  lawfully  taken  ;  and  therefore  if  any  bond 
was  given  contrary  to  the  ftatute  of  Hen,  6.  this 
ftatute  has  always  been  conftrued  not  to  extend  to 
it.  Now  the  ftatute  of  12  Geo.  c.  29,  which  the 
prefent  queftion  is  upon,  has  only  added  fome  other 
rcflriilions  to  thefe  bonds  befides  thofe  required  of 
them  before.  And  therefore  he  faid,  that  it  is 
equally  necefTary,  that  a  bail-bond  fliould  be  made 
in  purfuance  of  this  ftatute,  to  bring  it  within  the 
intent  of  the  ftat.  4  An.  c.  16.  f.  20.  and  that  it 
fhould  be  made  in  purfuance  of  the  firft  ftatute. 
But  that  the  prefent  bond  was  not  within  the  mean- 
ing of  the  laft  ftatute,  he  faid,  was  plain,  becaufe 
the  words  of  it  are,  that  fuch  bonds  ftiall  be  for  the 
fum  fworn  to  be  due  and  no  more.  And  he  ob- 
ferved  that  thefe  bonds  were  always  given  as  a  fe- 
curity  for  the  appearance  of  the  party,  and  not  as  a 
fecurity  for  the  debt,  and  therefore  there  was  no 
colour  that  fuch  bond  fiiould  be  taken  in  double  the 
fum  ;  and  confequently  the  words  (for  the  fum)  muft 
be  underftood  the  fame  as  if  they  had  been  (in  the 
fum).  This  argument  was  fufficient  to  determine 
the  prefent  queftion  ;  however  to  make  it  more  clear, 
he  offered  a  reafon  to  fhew  that  the  cafe  would  have 
been  the  fame,  if  the  adlion  had  been  brought  by 
the  ftierifF  himfelf ;  becaufe  he  had  no  authority  to  . 
take  bail  at  all  in  thefe  cafes  at  Common  law,  and 
the  bonds  he  does  take  are  only  by  the  authority  of 
parliament.  Now,  he  faid,  where  thefe  bonds  are 
not  within  thefe  ftatutes,  they  muft  be  confidered  as 
unlawful  bonds;  and  then  this  cafe  muft  fall  under 
a  general  principle  of  the  Common  law,  that  fecu- 
rities  taken  unlawfully  by  any  officer  under  colour  of 
legal  authority  are  void  in  themfelves,  (they  being 
confidered  as  taken  by  extortion)  and  confequently 
when  they  appear  fo  upon  record  the  party  may 
demur  generally,  and  demand  whether  he  fhall  be 

required 
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required  to-  give  an  anfwer.     To  the  firft  of  thefe 
obje£^ions,  it  was  faid,  that  the  true  defign  of  this 
Z&.  of  parliament,  which  the  queftlon  turns  upon, 
was   to  prevent   perfons   being   held   to  bail  by  the 
flierifF  in  the  fum  the  action  is  brought  for,   which 
was  the  pra<Sice  then;  and   it  was  provided   there- 
fore, that  no  perfon  (hould   be   held  to  bail  in  any 
greater  fum,  than  the  plaintiff  fnould  fwear  was  his 
due.     Now  it  was  obferved,  that  nothing  could   be 
a  more  natural  conftru6tion  upon  this  a6t,    than  that 
as  before  the  bail  taken  by  the  flieriff  was  for  double 
the  fum  in  the  Acetiam ;  fo  now  the  bail  taken    by 
him  (hould  be  for  double  the  fum  fworn  to ;  and 
this  equally  regulated  the  fum  as  if  it  (hould  be  ex- 
a£lly  the  fame.     To  the  fecond  objection  it  was  faid, 
that  there  were  cafes  where  acts  were  held  to  be  il- 
legal  by  ftatute  law  as  well  as   the  Common  law, 
and  yet  not  allowed  to  be  void,  but  puni(hable  in  a 
proper  manner ;  and  to  this  purpofe  was  applied  a 
cafe   in   2  Inji,   131.      Judge   Page    faid,    that    he 
thought  it  unqueftlonable,   that  the  bond   was   not 
aflignable   in   the   prefent  cafe,  if  it  did   not  clearly 
comply  with   the  intent  of  this   laft  a£t  of  parlia- 
ment ;  but  he  thought  It  did  for  the  reafon  juft  be- 
fore mentioned,  and  compared  it  to  the  cafe  of  the 
Acetiam.     The  reft  of  the  court  were  of  opinion, 
that  the  bond  was  not  within  the  a£b,  as  the  intent 
of  bail-bonds  is  not  to  fecure  the  debt,  but  the  ap- 
pearance of  the  party  ;  and  therefore  whatever  the 
pra£lice    might    have   been    before  of    the  (heriff's 
taking  double   the  fum  in  the  Acetiam^  they  thought 
that  was  not  a  regulation,  which  he  was  confined  to 
by  the  law,  but  merely  a  voluntary  one  chofe  by 
himfelf  to  be  a  guide  to  his  discretion  ;  for  before, 
if  the  (heriff  had  held  the  party  to  bail  in  any  fum, 
he  was  only  puni(hable  for  his  oppreffion,   but  the 
bond  could  not  be  avoided.     As  this  then  is  to  be 
taken  to  be  a  bond  not  within  the  meaning  of  this 
laft  ftatute,  they  thought   it  was  not  aiTignable,  no 
more  than  a  bond  not  regulated  according  to  the  re- 
ftriaions  of  the  firft  aft.     Barnard,   K.  B.  188. 

Motion 
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Motion  for  the  judgment  of  the  court.  They  faid, 
that  fince  this  caufe  has  been  depending  here,  there 
have  been  actions  of  the  fame  fort,  both  in  the  Com- 
mom  Fleas  and  Exchequer^  wherein  this  fame  point 
has  come  in  queflion  ;  both  of  which  courts  have 
been  of  opinion,  that  bail-bonds  may  be  taken  in 
double  the  fum  contained  in  the  Acetiam,  All  the 
court,  except  judge  Page  faid,  that  in  their  private 
opinion  they  were  not  fatisfied  with  the  reafons  of 
thefe  refolutions;  however  that  there  might  be  a 
uniformity  in  the  judgments,  they  were  willing  to 
give  judgment  for  the  plaintiff;  efpecially  too,  be- 
caufe  when  actions  come  here  by  original,  the  party- 
will  have  opportunity  of  bringing  a  writ  of  error 
immediately  in  parliament  ;  and  then  this  queftioii 
may  be  finally  fettled  at  lefs  expence.  Accordingly 
that  judgment  was  given.     Barnard.  K.  B.  "^ib. 

An  action  was  brought  by  the  executor  of  an  af-  By  executor  of 
fignee  of  a   bail-bond  ;  it  was  objedled  the  adl  fays,  aflignce.  ^ 

the  affignee  (hall  bring  an  adlion.  Judgment  pro 
^uer^y  it  is  an  intereft  vefled,  which  will  go  to 
the  executor.  Fortefc.  Rep.  367.  Frac.  Reg.  C, 
P.  68. 

Here  the  ftatute  of  H.   6.    and  ftatute    12  Geo.  Aaion  by 
c.  29.    were   pleaded,   and  judgment  pro  quer';  and  affignee. 
here  the  indorfement  of  writ  was   fet  out,  different 
from  th&  Jcetiam.     Fortefc.  Rep,  367. 

Debt  by  affignee  of  WtUiam  Morris^  bailiif  of  the  The  like, 
liberty  Decani  ^  Capital*  Ec  cleft  a  Collegiat'  of  l^'e/l- 
minjier,  in  (lead  of  Capituli  Ecclefia^  (sfc.  and  judg- 
ment pro  quer\  Objedted,  not  faid  ailignment  under 
hand  and  feal,  Anfwer,  it  is  faid  in  the  declara- 
tion, the  affignment  was  Sigillat*  ^  atteftat*\  it 
was  held  well,  becaufe  in  the  very  words  of  the 
ftatute.      Fortefc.  Rep,  367. 

Nil  debet  pleaded  to  an  affignment  of  a  bail-bond;  The  like, 
held  not  a  good  plea.      Fortefc.  Rep.  367. 

The   procefs  was  an  action   of    trover  ad  dam*  What  Bail  bond 
100/.   and  the  condition  of  the  bond  was  to  appear  "   ^^^^  ' 
ad  refpond*  d^  placito  tranfgr*  fuper  cafum  fuper  ajf* 
ad  dam^  100  L  this  was  urged  to  be  a  variance. 

But 
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But  per  Mam  curiam,   (the   ftatute  H.   6.   being 

pleaded)   there  were  only  three  things  required, fo  as 

to  make  the  bond   good,    i.  e.    ifl-.  It   muft  be  by 

the  name  of  office.     2dlv,  To  appear  at  a  proper 

Time.     3dly,  At  a  proper  place.     The  ad  re/pond' 

is  only  Turpi ufage,  and  (l:iall    be   rejected.     Fortefc, 

Rep.  368. 

What  amounts        On  error  from   the  Common  Pieas   in   a£lions  of 

tofhewingabail-jjgijj  OD  bail-bonds,  it  was  exception  was  taken  that 

bond  taken  by.  -  iiii  ,/i 

the  name  of        ^t  ^as  not  Ihewn,  that  the  bonds  were  to  the  Ihe- 

office,  rifF  by  the  name  of  office,  as  the  ftatute  23  //.  6. 

c.  10.  requires.  And  the  court  held,  that  it  fhould 
fo  appear  ;  but  they  thought  it  did  fufficiently  ap- 
pear on  the  whole  declaration,  it  being  laid  fqlvend* 
e'tdem  vicecomiti  et  ajjignatis.  Judgment  affirmed. 
2  Stra.  893. 

This  was  a  writ  of  error  on  a  judgment  in   the 
Common  Pleas,   given  there  by  default   in   an   a<^ion 
brought   by   one  as   affignee  of  a    bail-bond.     The 
error  affigned   was,   that  there  was   a  defecl  in  the 
declaration,  in  as  much  as   it  appears  to  be  a  bail- 
bond,  that  was    given   to  the  {herifF,  and   yet  the 
bond   itfejf  does  not  appear,  to  be  given   to  him  by 
the  name  of  his  office ;   for  the  obligation  is  only  to 
Edward  Perfin    generally.      And    firft   it  vras   faid, 
that  it  was  not  a  clear  point,   v*?hether  this  ftatute  of 
23  H.  6.  on  which  this  bail-bond   was  given,  was 
not  a  general  law,    which   the  court   is   bound  to 
take  notice  of.      And  if  fo,  he  faid  it  was  clear  they 
might    take  advantage  of  this  error,    though   they 
have  not  pleaded  the  ftatute.     But  what  was  chiefly 
relied  upon,  was,  that  this  a£tion  is  founded   upon 
ftat.  ^An.  c.  16.  f.  20.    which  is  a  general  ftatute; 
and   no  action  can   be   brought  by  an  affignee  of  a 
bail-bond  upon  this  ftatute,  unlefs  the  bail-bond  is  a 
good  one  ;    fo  that  now  by  a  mean  the  court   is 
bound  to  take  notice  of  the  firft  ftatute,  to  fee  whe- 
ther this  is  a  bail-bond,  within  that  law,  or  not. 
To  the  firft  of  thefe  points,  the  court   faid,  it  has 
been  held,  that  the  ftatute  of  23  H.  6.  is  a  private 
law  ;  and  therefore  if  the  fecond  does  not  help  you, 
it  is  clear  you  cannot  take  advantage  of  it.     Now 

as 


i 
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as  to  that,  the  court  faid,  that  the  words  of  the  fta- 
tute  for  the  amendment  of  the  law  are,  that  any 
plaintifF  may  take  an  affignment  of  a  bond  given  to 
any  fheriff  or  other  officer  for  his  appearance  ;  here 
the  plaintifF  has  (hewn  himfelf  to  be  fuch  affignee ; 
and  confequently  he  may  recover  upon  it.  If  indeed 
the  words  of  this  ftatute  had  been,  that  any  plaintifF 
might  take  an  aflignment  of  a  bail-bond  given  to  the 
(herifF,  the  court  feemed  to  think,  that  there  might 
be  a  good  deal  in  the  objection,  But  as  they  were 
not,  the  court  affirmed  the  judgment  «///.  Barnard, 
K.  B,  72. 

In  debt  on  bond  for  18/.  the  defendant  demanded 
cyer  of  the  condition,  fet  forth  the  {i:atute  of  Hen.  6. 
and  farther  pleaded,  that  a  plaint  was  laid  in  the  pa- 
lace court  in  Southwark  againft  one  for  20  /.  that 
thereupon  procefs  ifTued  to  a  virger  and  minifter  of 
the  court,  who  did  arreft  the  parry,  apud  TVeJimo- 
najler''  infra  jur if diSlion  cur' pradiii';  and  according- 
ly took  the  faid  bond  of  her  in  thjs  name  of  the 
plaintifF,  for  her  appearance  foreafeand  favour.  The 
plaintifF  replies,  that  the  plaintiff  was  under  marfhal 
and  keeper  of  the  prifon  of  the  fa'd  palace  court, 
erected  by  letters  patent  in  the  reign  of  King  Charles 
the  Second,  vigore  &'  fecundurn  formam  Jtatuf  infra 
W eft mon after'*  pradi^''^  and  that  the  bond  was  made 
to  the  plaintiff,  ahfque  hoc^  that  the  bond  was  taken 
in  the  name  of  the  plaintiff,  in  the  manner  men- 
tioned by  the  defendant.  Upon  this  ifTue  was  joined, 
and  a-  verdift  found  for  the  plaintiff.  Motion  in 
arreft  of  judgment.  The  objection  relied  upon  wa?, 
that  the  bond  does  not  appear  to  have  been  given  to 
the  plaintiff  in  the  name  of  his  office.  Agreed  that 
the  defendant  did  not  demand  oyer.  But  then  the 
plaiiUiff  ought  to  have  fet  it  forth  in  his  replication  ; 
and  prayed  that  the  bond  might  be  inrolled.  To 
which  purpofe  Carth.  301.  Liitw.  680.  were  cited; 
it  was  likewife  obferved,  that  the  plaint  fet  forth  in 
the  plea  is  for  a  greater  caufe  of  a6tion,  than  the 
fum  mentioned  in  the  bond  ;  and  therefore  the  caufes 
of  action  could  not  be  intended  to  be  the  fame.  To 
this  it  was  aafwered,  that  the  palace  court  appears 
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by  the  record  to  have  been  ere£ted  long  fince  the  fta- 
tute  of  Hen.  6.  and  therefore  that  ftatute  could  not 
extend  to  the  cafe  in  queftion.    To  this  purpofe  was 
cited   the  opinion  of  the  eleven  judges  againft  one 
in   Salk.  373.    that  the  ftatute    of   21  Jac.  c.    re- 
quiring informations  to  be   brought  in   the  proper 
touttty  where  the  offence  arifes,  does  not  extend  to 
offences,  for  which   informations  lie   by  fubfequent 
a6ls  of  parliament.     Befides,  the  bond  on  which  the 
prefent  a£i:ion  was  brought,  does  not  appear  to  have 
been   a  bail-bond;    and  if  fo,  there  was   no  colour 
for  either  of  thefe  exceptions.  Now  as  to  that,  where- 
ever  a  defendant  may  plead,  that  the  bond  was  taken 
by  durefs^    the   bond   (hould   not   be  confidered,    as 
taken  by  virtue  of  the  ftatute.     And   that  where- 
ever  it  did  not  appear,  that   the  bond   was  taken 
■within   the  officer's  jurifdi(£t!on,  fuch   bond  may  be 
pleaded  to  have  been  taken  by  durefs.    For  this  pur- 
pofe were  cited  Cro.  745.     Cro.  —  309.     Dy.  120. 
Now  in  the  prefent  cafe  the  bond  did  not  appear  to 
have  been  taken  within  the  jurifdi6lion  of  the  court. 
Agreed  that  the  defendant  had  alledged  in  lis  plea^ 
that  bond  was  taken   at  Weftm'injier  within  the  ju- 
rifdidlion  of  the  court.    But  that  fa£l  is  found  againft 
defendant  by  the  verdict.     And   nothing  of  this  is 
admitted   in   the   plaintiff's   replication.     It   is  only 
admitted  there,   that  the  bond  was  given  infra  IVeJi^ 
monafler''* pradi£i\    But  one  part  of  Wejiminjier  may 
be  within  the  jurifdi<5i:ion,  and  one  part  out  of  it. 
And  for  this  purpofe  was  cited  the  i^d)  cafe  of  Darby 
and  Reydock.     The  Chief  Juftice  faid,  that  he  took 
it  clear  that  the  Weflmonajier''  pradiil'  in  the  plain- 
tiff's replication,  and  the  Wejimonojier*  infra  jurif 
di^ion*  cur*  alledged  in  the  plea,  muft  be  underftood 
to  be  the  fame  place.    2  Barnard.  K.  B.  67.    It  muft 
be  agreed  even   by  the  other  fide,  that  the  plaintiff 
might  well  declare  upon  the  bond  generally,  with- 
out fetting  forth   that   it  was  given    to  him  in  the 
name  of  his  office,  and  when  the  defendant  would 
avoid   this  bond  by  the  ftatute  of  Hen.  6.   plaintiff 

(a J    Here  at  large  P. 
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might  well  reply,  that  it  was  given  to  him  in  the 
name  of  his  office;  and  this  will  be  no  departure. 
The  queftion  therefore  for  the  confideration  of  the 
court  is,  whether  the  plaintiff  by  his  replication  has 
fufficiently  (hewn,  that  this  bond  was  given  to  him 
in  the  name  of  his  office.  He  has  averred,  that  it 
was  given  vigor e  inf  fecundum  formam  Jfatut^',  and 
that  was  a  fufficient  averment  after  a  verdicfl:,  that 
this  bond  was  given  to  him  in  the  name  of  his  office. 
However,  if  this  fhould  not  be  taken  to  be  a  fuffi- 
cient averment  after  a  verdi£l  ;  yet  the  plaintiff  ' 
ought  to  have  judgment  j  by  reafon  that  tlie  ifTue  is 
joined  upon,  a  collateral  matter;  and  thereby  the 
averment  made  unneceffary.  This  latter  part  of  the 
argument  was  inforced  by  two  cafes  out  of  Lev,  254. 
Saund.  156.  where  fuch  averment  is  not  in  the  re- 
cord;  and  yet  the  plaintiff  had  judgment.  It  was 
conceived  that  neither  the  want  nor  infufficiency  of 
fuch  an  averment  would  be  cured  by  a  verdict,  and 
2  Saund,  177.  was  relied  upon.  Judge  Lee  faid, 
the  difficulty  with  him  was,  what  fcnfe  (hould  be 
put  upon  the  words  vigore  ^  fecundum  formam  fia- 
tut\  he  did  agree,  that  if  the  fenfe  of  it  was,  that 
the  plaintiff  took  the  bond  exa6lly  according  to  the 
precife  terms  and  directions  of  the  flatute,  this  would 
be  good  after  a  verdift,  without  fhewing  in  parti- 
cular, what  thofe  dire(5^ions  were,  that  he  followed. 
But,  confidering  that  the  defendant  had  pleaded  that 
this  bond  was  taken  in  the  plaintiff's  name,  he  took 
the  fenfe  of  that  claufe  to  be  nothing  more,  than  that 
the  plaintiff  took  this  bond  under  the  ftatute,  ahfq^ 
hoc^  that  Birley  took  it.  For  which  reafon,  he 
thought  that  the  plaintiff  had  intirely  omitted  fnew- 
ing,  that  he  purfued  the  direcftions  of  the  fl-atute  in 
taking  the  bond  ;  which  he  took  to  be  neceffdry  for 
the  plaintiff  to  have  done,  as  the  cafe  comes  out 
upon  the  defendant's  plea,  in  order  to  maintain  his 
aftion.  To  this  purpofe  he  put  the  cafe  of  a  man's 
declaring  in  a  general  manner  i;i  debt  upon  bond,  as 
the  plaintiff  has  done  here^  and  the  defendant's 
pleading  the  ffatute  of  H.  6.  as  he  has  done  here 
likewife;  fuppofe,  he  faid,  the  defendant's  plea  is  ill 
3  in 
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in  fome  point  of  form,  and  the  plain tIfF  demurs  fpe- 
cially.  He  took  it  in  that  cafe,  it  has  been  held, 
that  the  plaintiff  in  his  replication  mufl  fet  forth,  that 
the  bond  was  given  to  him  in  the  name  of  his  office, 
otherwife  the  demurrer  will  be  bad.  For  which 
reafon  he  thought  the  judgment  ought  to  be  arrefled. 
However,  the  reft  of  the  court  was  of  a  different 
opinion,  and  faid,  they  thought  the  words  Secundum 
forma?n  Jlatut*  would  after  a  verdict  imply,  that  the 
bond  was  given  according  to  the  directions  and  form 
of  the  ftatute  ;  though  judge  Probyn  agreed,  if  the 
words  had  been  vigor e  Jlatut'  only,  it  would  have 
been  otherwife.  Accordingly  judgment  was  given 
for  the  plaintiff,  2  Barnard  K.  B.  199. 
AflignmcBt  to  Cafe  on  an  affignment  of  a  bail-bond,  and  it  was 
«fe  of  plainiifF.  fet  out  in  the  declaration  that  the  bond  was  affigned 
to  the  ufe  of  the  plaintiff,  whereas  the  a6t  is,  (hall 
be  affigned  to  plaintiff. 

But  per  Cur',  It  is  all  one,  and  held  well.    For- 
tefc.  Rep.  369. 
Aaion  by  admi-      The  plaintiff  brou2;ht  debt  upon  an  affignment  of 

•fbaiT-boiSf''  *^^  ^^"^  ^^  ^^'''  ^e  fuing  in  the  original  adion  as 
adminiftratrix  for  a  debt  of  20/.  and  there  was  a  de- 
murrer generally  to  the  declaration.  It  was  obje6ted 
for  the  defendant,  that  this  was  an  affignment  to  her 
in  her  own  right,  and  fhe  muft  fue  in  her  own 
jiame,  and  not  as  adminiftratrix,  ergo  it  is  wrong; 
becaufe  the  action  is  brought  in  the  detinety  and  not 
in  the  debet  and  detinet.  2dlv,  It  is  not  faid  to  be  a 
bail-bond,  only  faid  that  bond  was  given  to  fberiff  to 
appear,  ^c.  and  it  has  no  date,  and  the  bond  is  in 
the  penalty  of  24/.  and  the  writ  but  20/. 

Yet  per  Cur\  Judgment  pro  quer\  for  it   muft 

purfue  the  nature  of  the  original  a6tion,  becaufe  it 

will  be  affets,  and  is  not  fhewn  for  caufe  that  it  was 

Bond  good  with-  in  the  detinet  only,  and  a  bond  is  good  without  a  date, 

cut  a  date.         ^^^^  ^^  ^^  ^^^  ^^^  -^^  ^^^  ^^^^j  above  the  Acctiamy 

that  makes  not  the  bond  void.     Fortefc.  Rep.  370. 
Aaion  by  Objected,  here  is  no  breach  afligned,  becaufe  it  is 

aflignee.  averred  only  that  the  money  was  not  paid  to  the 

plaintiffj  but  it  is  not  averred,  that  the  money  in 
the  bond  was  not  paid  to  the  (heriff. 

But 
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But  per  totam  Curiam^  It  is  well  enough  ;  for^ 
the  (herifF  had  affigned  it  over,  fo  the  judgment  of 
K.  B.    was  affirmed.     Fortefc.  Rep.   3/1. 

In  the  declaration  the  affignment  of  the  bail-bond  Tv/o  A^'ltneftcs 
was  fet  out  to  be  attefted  in   the  prefence  of  one  J'^^ment  of  *  * 
witnefs,    naming   him,    'J ohn  Weaver  \   ot\  Nil  debet  ^d^iY-honi, 
pleaded,  and  demurrer,  it  was  held  wrong;  it  fhould 
be  in  prefence  of  two  witnefles  by  ftatute  ;  on  this 
the  plaintiff  did  difcontinue.     Fortefc.  Rep.  371. 

A  fpecial  original  was  taken  out  returnable  coram  Bail-bonds  need 
domino  repe  uhicunque  tunc  fuerit  in  Andid.  and  the  "°'^  P"''^!:'^,^^^ 

•     -1   I         1  •  L  u  J        7-  c^  ,  words  of  the  re- 

oail-bond  was  without  the  words  ubicunque^  Cffc.  and  ^^^^  of  procefi. 
in  an  action  upon  it,  it  was  objedled,  that  by  the 
ftatute  of  Hen.  6.  (which  was  pleaded)  the  fherifF 
could  take  no  bond,  but  fuch  as  was  to  appear  at 
the  place  in  the  writ  mentioned;  whereas  this  might 
be  to  compel  an  appearance  out  of  England,  if  the 
king  (hould  happen  fo  to  be.  Sed  per  Curiam^ 
There  are  no  fet  forms  of  words  for  thefe  bonds, 
,  but  if  in  fubftance  they  are  to  appear  according  to 
the  defign  of  the  writ,  it  is  fufHcient.     2  Cro,  286. 

2  Fent.   237.      2  Show.   51.      2   Lev.    180.      Trin, 

3  Geo.  2.   in  Scaccarioj  upon  a  ^uo  minus^  the  bond 
was  to  appear  in  the  office  of  pleas  in  ihe  court  of 

,  Exchequer  at  Wejlminfter.,  and  that  was  held  well 
enough,  though  the  procefs  was  to  appear  before  the 
barons;  we  will  underftand,  that  by  appearing  be- 
fore the  king  is  meant  before  the  king  in  his  courts 
and  not  before  the  king  in  perfon;  the  plaintiff  muft 
have  judgment.     2  Stra.  1155.     See  Id.  153. 

In  an  a6lion  brought  by  the  plaintiff  a?  affignee  What  fhall  be  a 
P    of  a  bail-bond,    the  defendant  oleaded   a    frivolous  S°°^  ^^*='^"'"'-'" 
plea;  and   upon  that  there  was   a  demurrer,      -t-^-  a  bail-bond.* 
ception  to  the  declaration,  that  the  plaintiff  had  not 
fet   forth   the   time,    when    the    bill  of  Middlefex^ 
which   the   bail-bond    was   given   upon,    was   taken 
out ;  and  he  faid,  thefe  writs  have  no  [a)  tejle^  and 

[a]  A  bill  of  Middle/ex  has  only  a  return,  np  TeJIe  ; 
and  the  reafon  given  why  it  has  no  Te^^e,  is,  becaufe  it 
fuppofes  a  plaint  entered,  z  Sid.  1^9.  2  Ld.  E.ajm. 
772. 

S  therefore 
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therefore  the  time  it  was  fued  out  is  necefTary  to  be 
fet  forth,  for  by  that  it  would  appear,  what   time 
there  was  for  the  return  ;  and  if  there  was  a  term 
(a)  intervening,  the  writ  was  a  void  writ ;  and  of 
confequence  the  bail-bond  taken  without  authority; 
the  court  faid,  that  the  defendant  has  pleaded  ^od 
bene  &  verum  e/I,  he  was  arrefted  by  this  writ,  which 
(hews,  that  the  writ  was  not  void  ;  for   if  it  was, 
he  could  not  have  been  arrefted  by  it.    Befides,  they 
fay,  if  there  was  fuch  a  fault  in  the  writ,  the  defen- 
dant ought  to  have  (hewn  it  in  his  plea.    According- 
ly judgment  was  given  for  the  plaintiff.     Barnard, 
K  B.  347. 
What  fiiall  not        In  debt  Upon  a  bail-bond  the  plaintiff  declares  that 
goocf  dedaradon  ^  P^Gcefs  iffued  out  of  the  palace  court,  and  that  by 
iji  an  adion  upon  virtuc  of  it  the  defendant  was  arrefted  in  Weft^\  upon 
a  bail-bond.        which  the  defendant  gave  this  bond  for  his  deliver- 
ance.   The  defendant  pleads  the  ftatute  of  23  Hen.  6. 
and  fhews  many  particulars  in  which  the   bond  is 
void   by  virtue  of  it.     Upon  this   the  plaintiff  de- 
murs generally.     Exception  to  the  declaration,  that 
WeJV  docs  not  appear  to  be  within  the  jurifdi£tion  of 
the  palace  court,  and  of  confequence  this  bond  can- 
not be  taken  to  be  upon  that  ftatute,  but  at  Com- 
mon law-;  and  therefore  the  plea  was  not  good.    To 
fupport  this  exception  he  cited  Dy.  120.    Lutw.  680. 
The  court  feemed  to  think  there  was  a  good  deal  of 
weight  in  it;  and  therefore  gave  judgment  for  the 
defendant  unlefs  caufe  the   fecond  day  of  the  next 
term.     Cro.  309.     Barnard.  K.  B.  336. 
When  aperfonis      j^^  ^^  ^q^^^^  ^        ^  bail-bond  the  defendant  prayed 

taken  upon  an       _  r      i        i         i  i  i •   •  i  i        i  •        i 

attachment  out    ^j'^?'  OF  the  bond  and  Condition  ,  then  by  his  plea 
of  the  court  of    fet  forth  the  ftatute  of  23  Hen,  6.  and  averred,  that 

Chancery,  and  a 
tail-bond  is  given 

upon  it,  how  far      («)  A  writ  may  be  fued  out  on  the  firft  day  of  Trinity 

■fuch  bail-bond    term,  and  made. returnable  the  laft  return  of  Michaelmas 

ihall  be  faid  to     term ;  but  it  cannot  be  fued  out  in  Michaelmas  term,  and 

e  goo   or  not.    ^^^^  returnable  in  Eajier  term,  becaufe  then  all  Hilary 

term  will  intervene,  which  is  irregular,  and  the  caufe  is 

ont  of  court.    Salk.  273.     2  Bac.  Jbr.  234.     2  Rol.  Rep. 

442,443,444.     Cro.  Eliz.  467.    pi.  17.      2  hd.  Raym, 

77 S'     '9  ^^"'  ^^*'*  ^^5-  /^'  3'  ^"'^  notes. 
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the  bond  was  g^iveh  by  him  for  cafe  and  favour  cif 
one  yojhua  Draper^  or  to  be  dlfcharged  from  his  im- 
prifonment.  The  plalntifFs  by  their  replication  fet 
forth,  that  an  attachment  iflued  out  of  Chancery 
againfl:  one  yojhua  Draper  in  a  certain  fuit  there  at 
the  irtftancS  of  a  private  perfon,  that  thereupon  the 
faid  yojhua  Draper  was  arrefled,  and  for  his  deh'- 
verance  the  prefent  bond  was  given,  ahfque  hoc,  that 
it  was  given  for  eafe  and  favour  of  the  faid  Jojhua 
Draper^  or  to  be  difcharged  from  his  imprifonment. 
To  this  replication  there  was  a  demurrer,  and  the 
caufes  fpecially  (hewn,  that  the  traverfe  contains 
matter  uncertain  and  untraverfable,  and  that  the 
plaintiffs  have  not  fufficiently  averred  their  traverfe; 
Argument  in  fupport  of  the  demurrer ;  that  though 
the  conclufion  of  the  defendant's  plea  v/as  in  the 
words  of  the  plaintiiFs  traverfe;  yet  it  contained  in 
it  double  matter,  and  was  uncertain ;  and  therefore 
the  ifTue  ought  to  have  been  joined  in  fuch  a  manner 
as  that  the  traverfe  fhould  have  been  of  fuch  matter 
only,  as  fhould  have  made  it  Tingle,  and  likewifei 
certain.  That  -  the  traverfe  was  not  fufficiently 
averred  ;  for  it  is  in  the  fingular  number  &  hoc  pa- 
raius  eft  verlficare,  whereas  it  ought  to  have  been  in 
the  plural,  by  reafon  that  there  were  two  perfons 
joint  plaintiffs;  fo  for  the  fame  reafon  the  beginning 
of  the  replication  was  bad  likewife,  for  it  is  ah  ac- 
tione  fud  praecludi  non  debet.  For  Vv'hich  purpofe 
was  cited  2  Lutw.  1529.  and  the  cafe  of  the  ^eeri 
and  Ingram,  'Trinity  1 1  An.  There  two  were  in- 
di6ted  for  an  affault  and  battery  ;  in  arreft:  of  judg- 
ment, it  was  moved,  that  the  indidiment  was  uti-- 
certain,  it  being  infuttum  fecit  &  verberaver' .  The 
court  held  they  could  give  judgment  for  the  battery, 
by  reafon  of  the  word  verberaver'';  but  Lord  Mac- 
clesfield agreed  it  was  bad  for  the  affault.  He  ob- 
ferved  farther  the  bond  fet  out  upon  the  Oyer  varied 
from  that  {ct  out  in  the  declaration;  for  in  the  de- 
claration it  is  alledged,  that  the  defendant  was 
bound  by  the  name  of  George  StevenSy  Mercator  in 
Holborn  in  Com  Afid'y  whereas  upon  the  Oyer,  the 
words  in  Ccm^  Mid'  are  omitted.     But  befides  thefe 

S  2  e;;ceptious      ' 
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exceptions,  which  went  to  the  form  only  of  the 
proceedings,  the  bond  was  void,  as  being  againft  the 
ftatute  of  23  H.  6.  for  as  he  apprehended,  no  fuch 
bond  could  be  taken  upon  an  attachment ;  and  for 
this  purpofe  cited  3  Leon.  208.  2  Ander.  122.  and 
the  cafe  of  Beel  v.  Watford.,  Mich.  4  Geo.  in  the , 
court  of  Common  Pleas.  There  Mugg  was  taken 
upon  an  attachment,  wherein  v/as  the  very  fame 
form  of  words  as  in  the  prefent  one,  to  anfwer  fuch 
matter  as  fnould  he  oh'jeSled  againji  hlm\  a  bail-bond 
given  upon  that,  and  the  court  held  it  to  be  void  ; 
cited  Dy.  364.  ^aik.  608.  to  (hew  that  the  bond 
was  legal.  And  judge  Page  faid  he  remembered  in 
the  Exchequer  a  man  was  held  to  be  bailable  upon  it. 
However,  as  this  caufe  was  too  fpecial  for  the  iaft 
paper  day,  it  ftood  over.     2  Barnard.  K.  B,  268. 

Though  the  bail  taken  by  the  (hcrifF  be  ever  fo 
good,  yet  the  plaintiff  may  refufe  an  affignment  of  it, 
and  proceed  againft  the  Jheriff"  by  Amercements ;  there- 
fore it  behoves  him  to  take  good  bail.  It  is  true, 
the  {heriff  ihall  not  be  brought  in  contemptfor  not 
bringing  in  the  body,  but  the  only  way  is  to  amerce 
him,  and  (heriff  may  proceed  on  the  bail-bond;  and 
the  plaintiff  by  23//.  6.  c.  10.  has  eleSfion  of  bail  or 
amercement  ;  by  Court  12  Mod.  447.  Lord  Raym. 
^23.     Bac.  Abr.  206. 

The  way  upon  taking  affignment  of  bail-bond  is 
to  indorfe  a  promife  upon  it,  to  fave  the  f:)eriff  harm- 
lefs  agairi/i  amercements.,  and  yet  the  bond  continues 
ftill  in  the  (heiifF's  cuftody.      12  Mod.  516, 

The  Jheriff  upon  allignment  does  not  part  with 
the  pofTeflion  of  the  bond^  becaufe  if  the  plaintiff  be 
nonfuited  the  (herifF  muft  be  indemnified  \  but  he 
mujl:  produce  it  at  the  trial -^  by  Holt  Ch.  J.  12 
Mod.  527. 

Debt  upon  a  bail-bond  as  afHgnee  of  the  (heriff  of 
Suffex.,  according  to  flat.  4  Ann.  c.  16.  f  20.  and 
declared  generally  without  /hewing  matter  fpecially, 
that  it  was  a  Jheriff  s  bond,  which  by  faid  a£i:  is  af- 
fignable  ;  to  which  there  was  a  demurrer  ',  by  Court 
it  (hould  have  been  (hewn  that  it  was  a  bond  afllgn- 
able  i  and  when  Mr.  Salkdd  found  the  opinion  of 
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the  court   agafn^ff  him,    he  prayed   to  difcontlnue, 
which  was  granted  on  payment  of  cofts.      11  Mod, 

170.  pi.  7. 

Holt  Chief  Juflice  faid,  that  upon  an  at^ion  by 
an  affignee  of  a  (herifF's  bond,  it  is  enough  to  fet 
forthf  that  the  bond  was  Pro  co?nparentia  of  the  de- 
fendant, and  there  is  no  need  of  fetting  out  the 
matter  at  large.      1 1  Mod.   237. 

Holt  Chief  Juftice  made"  it  a  rule  of  court,  and 
ordered  it  to  be  fcreen'd  up  in  the  office,  that  no 
bail-bond  fhall  be  ajfigned  in  town  till  four  days  after 
the  tvrit^  and   not  till  fix  days  after  the  return  in  a  - 

country  caufe.      11  Mod,  253.  pi.  4. 

In  debt  by  affignee  of  a  bail-bond;  it  was  ob- 
je6led  to  the  declaration  on  a  demurrer,  that  the 
breach  of  the  condition  was  fet  forth  to  be,  his  not 
appearing  fecuv^dum  exigent  tarn  brews  ^  nor  fet  forth 
on  what  day  the  writ  was  returnable.,  and  then  A^^f^ 
con/iat.y  whether  he  did  appear  or  not  fecundmn  exi- 
gentiam  brevis^  and  fo  whether  the  bond  was  forfeited 
or  not ;  and  Parker  Cnief  Juftice  held  the  not  fet- 
ting forth  the  return  of  the  writ  to  be  a  fatal  objec- 
tion ;  adjourned.      10  Mod.  190,  191. 

H.  a  high-Jheriff  did.,  by  a  legal  inftrument,  make  Under- /herifF 
L.   his  under-flmiff  in  trufl  for  A.   who  had   been  ^"^  ^^^'^'f  ""^* 

-  .  alii£n  2  bail- 

under- fherifF  the  year  before  ;  neither  L.  nor  A.  took  ^^^^^^ 
I  the  oaths  required  by  27  El,  c.  12.  /^fter  H.'5  year 
\  was  expired.,  and  before  a  new  fl^eri^  was  appointed.^ 
E  A.  makes  an  affigmnent  of  a  bail-bond -^  and  the  quef- 
tion  was,  whether  A.  was  fuch  a  perfon,  as  that  his 
affignment  of  trie  bail-bond  was  a  good  affignment 
within  the  ftatute  4  An.  c.  zb.  f.  20.  (N.  B.  A. 
t  always  a£ted  as  under-lherifF,  and  L.  not  at  all.) 
10  Mod,  288. 

Parker  C.  J.  faid,  he  had  the  advice  of  all  his 
brothers,  and  they  were  of  opinion,  that  an  under- 
ftierifF  himfelf  might  affign  a  bail-bond  in  the  name 
of  the  high- fherifF,  it  having  been  the  conftant  prac- 
tice ever  fince  the^  ftatute  4  Ann.  but  that  if  the 
affignment  was  neither  by  the  high-ftierifF  nor  his 
under-fherifF,  it  would  not  be  good  ,  and  that  be- 
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ing  the  prcfent  cafe,  the  defendant  had  judgment. 
Stra.  60. 

An  action  of  debt  was  brought  upon  an  aflign- 
ment  of  a  bail-bond  taken  by  the  fherifF,  who  had 
arrefted  the  defendant  upon  a  Capias^  isfc.  and  upon 
a  demurrer  to  the  declaration  it  was  objecfted,  that 
the  plaintiff  bad  not  fet  forth  the  Capias^  or  the 
Tejle^  or  return  of  any  Capias^  as  he  ought  to  have 
done,  and  the  court  of  C.  B.  being  of  that  opinion, 
•^  writ  of  error  was  brought  in  KB.  but  the  judg- 
ment of  C.  B,  was  aiHrmed  ;  for  it  is  the  Capias 
which  gives  life  to  the  bond.      8  Mod.  78. 

Aflignees  of  a  bail-bond  by  the  fheriff  brought  dehty 
and  had  judgment  by  Nil  dicit,  whereupon  error  was 
brought,  becaufe  it  was  not  fhev/n  that  the  ftierifF 
cffigned  the  bond  to  them  by  indorftng  the  fame^  and 
attejiing  it  under  his  hand  and  feal  in  the  prefence  of 
two  or  more  credible  witnejfes^  as  the  ftatute  4  Ann, 
c.  16.  par.  20.  directs,  but  only  alledges  that  the  Jhe- 
fiff  at  the  cojis  of  the  plaintiff  in  the  fuit,  according 
to  the  form  of  the  Jlatute  in  that  cafe  lately  made  and 
provided,  did  affign  to  the  plaintiffs  the  faid  bond; 
but  the  court  unanimoufly  over-ruled  the  exceptions ; 
*'  All  defe£ls  (which  would  have  been  aided  by  ver- 
dI6l)  being  aided  after  judgment  by  Nil  dicit.^  by  the 
fame  a6t  of  4  Ann.^^  And  it  being  exprefly  alledged 
that  the  bond  was  affigned  fecundum  formam  Jlatuti\ 
and   judgment   was  affirmed.     2   Ld.  Raym.   Rep, 

1564. 

The  IherifF  cannot  bail  one  committed  for  felony, 

except   it   be  by  the  king's  fpecial  writ  diredted  to 

him  for  that  purpofe. 

A  man  indi61:ed  for  trefpafs,  or  any  the  like  of- 
fence, before  juftices  of  the  peace,  and  thereupon' 
committed  to  prifon,  may  upon  the  king's  writ  be 
bailed  by  the  (lierifF  to  appear  at  fefTions. 

Upon  a  Superfedeas  the  ibprifF  may  bail  a  man 
fued  or  indided,  i5fc.  whereupon  a  Capias  or  Exigent 
{hall  be  awarded  againft  him,  and  the  party  there- 
upon imprifoned. 

He  may  take  bail  upon  an  attachq;ie.nt,  pro  pace^ 
by  the  exprefs  words  of  the  writo 

If 
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If  he  take  infbiKcient  bail  for  an  appearance,  and 
the  plaintifF  refufes  it,  he  is  liable  to  an  a<ftion,  and 
alfo  to  be  amerced.     Salk.  99.     Ld.  Raym.  425. 

But  in  either  cafe,    if  the  plaintifF  take  an  af- 
flgnment  of  the  bail-bond  (though  the  ball  be  infuf- 
ficient)  the  (heriff  is  not  to  be  amerced.     Salk.  99.  Amerced. 
12  Mod.  447,  527. 

The  fheriff  cannot  take  bail  on  an  attachment  for 
a  contempt,  becaufe  it  is  in  nature  of  an  execution. 
CG?n,  Rep.  264.  pi.  145.  Barnes's  Notes  C.  P,  53. 
Caf.  of  Praci.  C.  P.  14,  100.  5  Vin.  Abr,  450. 
pi.  29.  3  Leon.  208.  Dy.  264,  2  Vent.  237.  Gilb, 
Eq.  Rep.  84.  unlefs  at  a  judge's  chambers.  Stra, 
479.     Ld.  Raym.  723.     See  12  Mod.  557. 

The  defendant  being  fheriff,  and  having  taken  up 
a  man  upon  an  attachment,  took  a  bail-bond  from 
a  fufficient  bail  for  his  appearance.  It  was  moved  by 
Raymond^  that  the  profecutor  fhould  be  impelled  to 
take  an  ajjignment  of  the  bail-bond ;  and  this  he  faid. 
was  frequently  granted  in  the  Common  Pleas.,  where 
obligee  was  a  fufficient  perfon ;  but  the  court  denied 
the  motion.      12  Mod.  579. 

The  plaintiff  may  either  accept  an  aflignment,  or 
proceed  againft  the  fheriff  by  amercements,  and  the 
(heriff  may  reimburfe  himfelf  by  fuing  the  bail-bond, 
but  if  the  bond  is  not  fufficient  he  is  without  re- 
medy. 2  Salk.  608.  pi.  I.  Ld.  Raym.  Rep.  722. 
J 2  Mod,  SI 9' 

See  Chap.  4.  Arreft,  Title  by  reafon  of  the  caufe 
of  action. 
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CHAP.      VII. 

3^eturn  of  Wixit%. 

AHeturn  is  but  a  certificate  made  by  the  fherlfF' 
or  bail'ff  to  the  court,  from  whence  the  writ 
iflued,  of  that  which  they  have  done  touching  the 
execution  of  the  fame  writs.  Dalt,  Sher.  662.  See 
2  Lil.  Jbr.  583. 

A  return  may  be  on  the  EJfo'in  day,  A  writ  (hall 
not  abate  if  the  return  be  ^arto  die  poji. 

If  a  man  be  bound  to  appear  the  f^rft  day  In  term 
in  courCj  he  may  appear  the  firft  c^y  of  the  EJfoin, 
and  then  have  his  appearance  recorded,  and  this  is 
good.     2  BulJ}. 

IF  on  a  Fieri  facias  all  the  money  is  not  levied, 
the  writ  muft  be  returned  before  a  fecond  execution 
can  be  taken  out,  for  that  muft  be  grounded  upon 
the  firft  writ,  and  recite  that  all  the  money  was  not 
levied  upon  the  fir.ft  ;  but  if  upon  the  firft  all  the 
money  had  been  leviedj  the  writ  need  not  have  been 
returned,  for  no  farther  procefs  was  necefiary.  Salk, 
318.  pi  I. 

Upon  the  irregularity  of  a  Scire  facias  againft  bail's 
being  referred  to  the  mafter,  he  reported,  that  a 
Scire  facias  was  returned  upon  it ;  but  that  it  did 
not  lie  in  the  office  four  days  before  the  return.  And 
whether  this  was  requifite  or  not,  was  the  queftion. 
Argued,  that  it  was  not,  and  [a)  2  Salk,  599.  re- 

[a)  A  Capias  ad  Jatisfaciendum  againft  the  principal,  in 
order  to  charge,  the  bail  mull  lie  four  days  exclufive  in  the 
fheriffs  office,  but  there  is  no  fet  time  for  a  Scire  facias: 
fame  rule  laid  down  Mich.  10  W.  3.  B.  R,  but  a  Scire 
facias  againft  bail  muft  lie  a  convenient  time,  and  the 
firft  Scire  facias  may  be  antedated  even  in  term  time, 
per  Clarke  fecondary.  Sed  per  Holt  Chief  Juftice,  It 
cannot  be  antedated  where  it  ifTues  by  rule  of  court,  z 
Salk,  599, 

iie4 


Chap.  7.     Ecttltn  of  CKHtltlSt  265 

lied  on.  However,  the  other  fide  fald,  they  had 
two  cafes  dire^lIyVith  them  later  than  this  in  Salk, 
One  was  that  of  Olgar  and  Staples,  Trin.  1724.  the 
other  that  of  Gilbert  and  Billingjley.  The  mafter 
faid  too,  that  in  the  book  of  practice  left  him  by  his 
father,  there  is  no  diftin6lion  between  two  Nihils 
and  a  Scire  feci  in  this  refpecfl ;  and  conftant  expe- 
rience is,  that  each  of  the  Scire  facias's  muft  lie  in 
the  oiEce  four  days,  where  two  Nihi/s  are  returned. 
The  court  thought  this  the  moft  reafonable ;  but 
however  ordered  this  matter  to  be  farther  inquired 
into.     Barnard.  K.  B,  364. 

Where  the  writ  or  procefs  is  dire«5led  to  the  bifhop, 
there  the  bifliop  is  to  make  return  thereof:  and  fo 
where  the  writ  is  dire(?ced  to  other  perfons  (as  coro- 
ners) they  are  to  make  returns.     Dalt,  Sher,  162, 

Deputies  are  allowed  in  minifterial  oiEces:  but  all 
returns  made  by  them  are  to  be  made  in  the  name 
of  the  principal  officer.     3  Bulfi.  78. 

'The  flieriff  muft  return  true,  and  not  contrary  to  the  The  defendant 
record',  if  he  do,  it  falfifies  all  his  proceedings.  L^rr^^rxp^tn^mz 
brought  trefpafs  againft  J.  G.  widow  j  hanging  the 
fuit,  (he  takes  D.  to  hufband;  judgment  was  againft 
y.  G.  and  a  writ  was  diredled  to  the  (herifF,  quod 
caperet  J.  pr^edi^am  per  nomen  J.  G.  ad  fatisfaciend', 
i^c,  the  {her iff  cannot  now  return  that  (he  was  mar- 
ried.     Cro.  jfac.   323. 

The  return  mujt  not  he  contrary  to  the  former  return.  Return  of  jurors. 
If  the  preceding  fhenff  return  upon  the  Venire  fac* 
twelve  jurois,  the  fucceeding  one  upon  the  Dijlringas 
cannot  return  that  one  juror  had  nothing,  for  this 
Is  againft  his  former  return,  19  i/.  6.  38.  for  If  he 
had  at  firft,  and  alien  fmce,  yet  is  chargeable  with 
ifTues.  But  if  the  land  be  recovered  by  Eign  title 
in  the  mean  time,  he  may  return  it  with  this  conclu- 
fion,  Et  ijjint  nihil  habet.  Id.  ibidem.  So  if  he  had 
land  in  the  right  of  his  wife,  and  flie  is  dead  in  the 
mean  time. 

The  return  of  the  Nihil  was  by  a  fucceeding  (he-  Nameof  theflie* 
riff,  and  by  the  whole  court,  he  was  amerced ;  for  ''^'  ^^®  ^^'"' 
he  muft  enfue  the  £rft  return.    For  if  any  juror  has 

iftaU 
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t6/!aie  conditional^  and  the  condition  is  performed,  and 
the  feoffor  enters,  or  fuch  like ;    in   thefe  cafes   the 
(herifF  ought  to  return  the  fpecial  matter,  and  con- 
clude, and  fo  Nihil  hahet,  and  if  he  was  never  fuf- 
ficient,  he  fliall  have  Action  of  deceit  againft  his  pre- 
deceflbr.    Bro.  Abr,  tit.  Retorn  de  briefs^  pi.  49,  cites 
19  //.  6.  38.     But  Fort,  and  Markham  agreed,  that 
^f  the  defendant  he  returned  fuffcient,  and  after  nihil^ 
this  is  well ;   for  the  party  may  have  Capias  and  Exi^ 
£ent  againft  him  ;  contra  againft  the  juror.    Bro.  Abr, 
tit.  Retorn  de  briefs,  pi.  49.  cites    19  //.  6.  38.  Id. 
Tit.  ASiion  fur  le  cafe,  pi.  53.  cites  S.  C, 

"  For  returns  delivered  to  fhenffs  by  bailliFs  of 
f ranch Ifes,  an  indenture  fhall  be  made  between  the 
bailiff  of  the  franchife  and  the  (heriff  by  his  proper 
name  ;  and  if  the  (heriff  change  the  return  fo  6e* 
livered  to  him  by  indenture,  and  be  thereof  convi6t 
at  the  fuit  of  the  lord,  or  of  the  party  that  hath 
fuftained  lofs,  he  (hall  be  puniftied  by  the  king  for 
his  falfe  return,  and  fhall  yield  unto  the  lord  and  to 
the  party  double  damages ;  alfo  fheriffs  and  other 
bailiffs  that  receive  the  king's  writs  fhall  fend  their 
own  name  with  the  returns,  fo  that  the  court  may 
knov/  of  whom  they  took  fuch  returns,  and  if  any 
(heriff  or  other  bailiff  leave  out  his  name  in  his  re- 
turns, he  (hall  be  grievoufly  amerced."  Stat.  12  Ed. 
2.  r.  5. 

This  flatute  wills  exprefly,  that  the  (heriff  (hall 
put  his  name  to  the  returns ;  fo  that  it  feems  it  was 
otherwife    before.     Bro.   Abr.    tit.    Retorn   de  brief, 
pi.  81.  cites  41  Ajf.  29.     Exception  was  taken  that 
no  name  was  put  to  the  certiorari  returned  out  of  the 
ireafury  into  the  chancery,  and  non  allocatur;  for  no 
minijier  Jhall  put  his  name  by  the  Common  law,  but  by 
*    the  ftatute  the  Jheriff  Jhall  put  his  name  to  his  returns, 
and  does  not  fpeak  of  any  other  officer  ;  nota  Bro. 
Abr.   tit.   Retorn  de  brief,  pi.  48.  cites  8  H.  6.  27, 
If  a  Mittimus  be  returned  with  fine  in  K.  B.  by  th£ 
ireafurer  and  barons  of  the  exchequer;    this  is  well, 
though  they  do  not  put  their  names  to  it ;  contrary  of 
the  (heriff  by  the  ftatute.     Bro.  Abr.  tit.  Return  de 
brief  pi.  129.  cites   ll  H,  6.  44, 

In 
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In  debt  upon,  the  Exigent^  a  writ  of  proclamation 
ifTued  according  to  the  Itatute,  and  it  was  returned 
ferved^  but  the  Jheriff  had  not  put  his  name  to  the  re- 
turn ;  and  for  this  caufe  the  outlawry  was  challenged. 
Dyer^  Brown^  and  Wejlon  thought  this  was  no  caufe 
to  reverfe  the  outlawry,  it  appearing  by  the  return 
that  he  was  lawfully  demanded  ;  for  the  words  are 
Ad  comitatum  meum  tentum^  and  proclamari  feci ;  fo 
as  it  appears  that  he  was  made  by  the  (herifF,  and 
thisjiaiuie  only  impofes  a  penalty  upon  the  Jheriff-,  if  he 
puts  not  his  name  to  the  return  of  the  writ,  but  that 
the  want  thereof  is  not  errors  but  if  upon  the  back 
of  the  writ  nothing  be  writ  nor  returned,  this  will  be 
error.  iVelJh  and  Harpur  e  contra.  And  that  26 
H.  8.  3.  an  Exigent  was  returned  ferved,  and  the 
name  of  the  fherifF  omitted  in  the  return  -,  and  this 
held  error.  And  the  clerks  faid  that  there  were  many 
precedents,  where  there  turns  for  this  caufe  were  ad~ 
judged  infufficient.  Whereupon  Dyer  faid.  We  will 
be  advifed  of  it.     Mo.  65.  pi.  176. 

The  name  of  the  fherifF  was  not  to  the  Dijlringas^ 
nor  to  the  Tales  awarded  upon  it,  and  it  was  tried 
by  Niji  prius.  It  was  infifted,  that  the  (herifF  not 
putting  his  name  does  not  make  the  return  ill,  and 
that  it  Is  helped  by  32  H.  8.  c.  which  helps  infuf* 
ficient  returns,  and  no  writ  returned  ;  but  court  con- 
tra, for  of  neceflity  the  name  of  the  fherifF  is  to  be 
to  the  return,  otherwife  it  appears  not  by  what  war- 
rant it  came  in  ;  and  otherwife  any  man  without 
the  fherifF  might  return  writs,  which  would  be  a 
great  inconvenience,  and  the  ffatute  does  aid  only 
InfufHcient  returns,  or  when  the  writ  cannot  be 
found  ;  fo  it  may  be  intended  it  is  imbeziled  :  but 
here  it  appears,  and  that  it  was  never  returned, 
wherefore  ic  cannot  be  good.  And  it  was  faid  it  was 
fo  ruled  in  C.  B.  35  Eliz.  and  alfo  in  K.  B.  and 
for  this  caufe  the  judgment  was  flaid.  Cro.  Eliz. 
310.  pL  20. 

Dijlringas  directed  to  the  coroners  was  returned  by 
them  with  their  names  fubfcribed,  but  leaving  out  the 
name  of  office,  viz.  Coronaiores,  iffc.  and  this  was  ad- 
judged erroneous  5  but  if  they  bad  not  put  their  pro- 
per 
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per  names,  the  return  bad  been  good,  becaufe  coro- 
ners and  the  chamberlain  of  Chejier  are  not  within 
this  Jiatute^    which    requires   fneriffs    to    put   their 
names  to  returns.     The  Common  law  required  the 
name  of  office  to  be  fubfcribed,   whether  it  was  fhe- 
rifF,  coroner,  chamberlain,  ^c.  fo  at  this  day  the 
flieriiF  is  bound  to  put  his  furname  and  name  of  of- 
fice,   but  other   perfons   only   their   name  of  office. 
Mo.  548.  pi.  734.      Cro.  El  703.  pi.  23.  and  that 
the  Ven.  fac.  was  returned  by  them  and  their  name;?, 
^/z.  A.  and  B.  were  writ,  and  alfo  the  word  Co- 
ronatores  added,  which  was  omitted  upon  the  Habeas 
corpora.,  on  which  was  indorfed  A.  and  B.  only.     It 
was  moved  not  to  be  error,  becaufe  before  this  fta* 
tute  the  (heriff  need  not  have  put  his  proper  name 
nor  name  of  office  to  his  return,  and  this  ftatute  ex- 
tends only  to  the  (heriffs  and  bailiirs  of  franchifes ; 
for   the  coroners  to  this  day  are  out  of  the  ftatute  : 
and  at  the  Common  law  it  is  well  enough,  for  it 
was  not  ufual  to  put  the  ftieriff's  name  to  returns ; 
and  for  proof  thereof  divers  precedents  were  ftiewn  by 
Agar  deputy  chamberlain  of  the  Exchequer^  many  of 
which  were  writs  of  affife ;   the  one  was  in  5  Ed.  2. 
affife  againft  the  abbot  o'i  Ahbingtcriy  and  one  J.  S.  his 
commoigne,  and   in  none  of  the  writs  the  fheriff^s 
proper  name  or  office  was  returned.     And  upon  thefe 
precedents  (hewn  the  court  conceived   it   to  be  well 
enough,  and  no  error ;   for  when  a  writ  is  returned, 
it  is  intended  to  be  by  the  very  officer  of  the  court, 
who  ought  to  do  it,  which  is  the  reafon,  that  at  the 
Common  law  the  Sheriff's  name  needed  not  to  be 
put  to  any  return;  and  this  reafon  holds  here.     But 
they  all  held,  that  if  their  names  ought  to  have  been 
here,  then  it  is  not  aided  by  the  ftatutes  32  ii/.  8.  c, 
nor  iSEliz,  c.  S-    And  they  held,  that  the  ftatute  of 
12  Ed.  2.  c.   did  not  extend  to  coroners ;  but  they 
would  advife. 

Venire  facias  was  returned  thus :  viz.  Per  Thomam 
Ravenfcroft  vicecomitem^  ijlud  breve  cum  Panello  an- 
nexo  inihi  deliberatum  fuit  per  Hanmer  7mlitem  nuper 
vicecomitem^  in  exitu  ah  officio  fuo^  &  fic  indorfatur 
^Tho.  Hanmer  nuper  vicecomes.     It  was  objected,   that 

it 
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it  appears  that  it  was  returned  by  one  who  had  no 
authority;  for  the  faying  [nuper  vie.)  excludes  him 
from  being  IheriiF,  when  he  made  the  return.  But 
three  juftices  held,  that  the. return  was  good  enough; 
for  he  needs  not  alledge  his  name  of  office  :  and  by 
the  ftatute  the  adding  his  name  is  fnfficient^  and  that 
need  be  only  his  Chrijiian  and  Sir-name.^  and  the  addi* 
tion  o(  nuper  vicecomes  fliall  be  intended  that  he  re- 
turned it  when  he  was  fherifF,  and  made  that  addi- 
tion when  he  delivered^  it  to  the  new  (heriff;  and 
fo  fhall  not  make  the  return  void.  But  IFhitlock 
juftice  feemed  to  doubt,  for  which  reafon  the  court 
would  further  advife.  Cro.  Char.  189.  />/.  9.  570, 
/»/.  7,  2  Rol.  Rep,  219.  [notwithftanding  the  dif- 
ference of  the  years,  ^^.]  But  I  do  not  obferve  that 
the  court  gave  any  opinion  as  to  the  nuper  vicecomi- 
tern.  Palm.  1^1.  And  D^^i^r/i^^  Juftice  faid,  the 
fubfcribing  his  Chriftian  and  Sir-name,  without  (?iy-- 
ing  vicecomes,  is  error;  and  Mountague  held,  that  it 
ought  to  appear  by  the  return  that  he  was  fherifF  at 
the  time;  and  thereupon  they  and  Haught on  agreed 
the  return  void,  and  not  ,aided  by  the  ftatute:  but 
Mountague  doubted  if  the  return  be  erroneous  upon 
the  flatute  of  IVi,  becaufe  the  Common  law  w^as, 
that  a  return  without  a  name  was  good  ;  and  the 
ftatute  of  York  [ays^  That  the  fmriff  Jhall^  Id'c.  and  if 
he  doth  not,  then  it  injiilh  a  penalty  upon  him.  And 
fo  it  feems  that  the  return  is  not  void,  but  only  that 
the  fherifF  fhall  be  punifhed.  But.  all  the  other  juf- 
tices faid,  that  the  Common  law  is  changed  by  the  firfl 
words.,  viz.  "The  fieriff  Jhall.,  Sic.  and  the  penalty  is 
in  ierrorem  of  the  fherifF,  and  that  the  flatute  was 
always  expounded  fo,  and  that  the  pra6lice  has  been 
accordingly.  Rd.  Rep.  2ic.  And  Chamberlain  J. 
faid,  that  the  judges  of  C.  P.  would  caufe  the  fhe- 
rifF's  name,  before  the  judgment  given,  to  be  fub- 
fcribed  to  the  return,  though  it  was  omitted  before 
at  the  time  of  the  return.  But  the  Reporter  fays, 
that  5  Rep.  41.  is  againfl'this  opinion  of  Chamber- 
lain.    Palm.  191.     See  2  Ld.  Raym.  886* 

Returns  muji  be  made  according  to  antient  courfe.,  ^^f^Returns  accord- 
(Sccording  to  precedents  -y  as  wafle  was  aiTigned  in  S.  the  ing  to  anuent 
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return  muH:  not  be  quod  accejfit  ad  S.  but  ad  locum 
vajlaium. 

So  a  return  of  non  invent  partem^  for  non  eft  tnveH- 
tus^   is  error,  and  not  amendable.     9  H.  6.  fol.  12. 
Mercer  was  outlawed  at  the  fuit  of  H,     It  was 
moved  to  avoid  the  outlawry,   becaufe  the  fherifF re- 
turned  the  exigent  on  the  back  of  the  writ,   thus, 
(viz.)  fuperdi£lus  Mercer^  where  it  ought  to  be  infra 
nominatus  Mercer ;   for  nothing   was  written  above, 
but  within.     But  by  all  the  Juftices  the  return  was 
good.     So  if  he  had  writ  the  return  on  the  inner  fide 
of  the  writ.     Dalt.  164. 
Surplufage.    See      Surplufage  is  no  hurt  to  the  return  of  a  writ,  as  in 
zittvDalt.j-jz.   elegit^  and  the  (her  iff  returns  that   to  be  executed; 
the  extent  of  the  church   of  St.  Andrews^  alias  di^* 
St.  E desy  2ind  the  true  name  is  Andreivs^  yet  good. 
Winch  27.     In  fcire  fac*   returnable  in  B.     If  the 
fheriff  return  fcire  fac\   &c.  qd'  Jit  coram  vobis  ad 
faciend\  qd^  breve  requirit :  although  vobis  had   rela- 
tion to  the  Xing,   where  the  garniftiment  ought  to 
be  coram  jufticiariisy  yet  good  ;   for  thefe  words, ^^ 
faciend*  qd'  breve  requirit,  comprehend  all.      29  Ed, 
3.  33.     Adjudged,  every  return  muji  exactly  anfwer 
the  writ. 

Statutes  aid  m'lfreturns  and  infufficient  returns^  hut 
not  where  there  is  not  any  return.     Cro.  Car.  587. 

None  can  make  the  return  of  a  writ^  but  fuch  a  per- 
fon^  who  at  the  time  of  the  return  remains  an  officer  to 
the  court. 

The  fiierifF's  return  cannot  be  falfified  by  affidavit. 
Comb,  255.  Nor  is  his  return  of  a  refcue  traverfa- 
ble.  Ibid.  295.  For  againit  the  return  of  the  (he- 
lifF  there  is  not  any  traverfe,  averment,  or  anfwer. 
But  this  feems  intended  only  of  returns  of  refcues. 

By  Maynardy  in  Mod.  Rep.  248.  it  is  a  great 
abufe  in  officers  to  return  feigned  names ;  the  firft 
caufe  of  which  was  the  ignorance  of  the  fberiffs,  who 
being  to  make  returns,  and  looking  into  the  prece- 
dent books  for  the  form,  and  finding  yohn  Doe  and 
Richard  Roe  put  for  examples,  made  iheir  returns 
accordingly,  and  took  no  care  for  true  fummoners 
and  true  manucaptors ;  and  cited  the  following  cafe. 

Judgment 


Officer. 


Feigned  returns 
anifchievous. 
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Judgment  was  entered  in  B.  in  a  plea  of  qUare  judgment  vaca- 
impedit,  upon  non-appearance  to  the  grand  diftrefs ;  ^^d. 
but  there  the  party  was  fummoned,  and  true  fum- 
moners  returned.  Upon  non-appearance  an  attach- 
ment iflued,  and  real  fummoners  returned  upon  that ; 
but  upon  the  diftrefs  it  was  returned,  that  the  de- 
fendants djjii'i^i  fuere  per  bona  ^  catalla^  isf  manu- 
capf  J.  Doe  &  R.  Roe  :  and  for  that  caufe  the  judg- 
ment was  vacated. 

When  the  grand  diftrefs  is  awarded,  it  is  that  the  Grand  diftrefff^ 
fherifF  is  commanded  to  feize  the  thing  in  queftion. 

If  the  defendant  be  taken,  then  at  the  return  of  R"^e  to  the  fhe'- 
the  writ,  the  plaintiff's  attorney,  at  the  day  of  the '^^j^^^'*  ^"'^"^"  ^*'' 
return  of  the  writ,  may  give  a  rule  at  the  clerk  of 
the  rules  for  the  ftieriff  to  return  his  writ ;  or  if  he 
go  out  of  office,   then  a  dijiringas  to  the  new  (herifF 
to  diftrain  the  old  (heriff  to  return  his  writ :  but  if 
the  defendant  be  arrefted  by  a  bailiff  of  a  liberty,  who 
•hath  the  execution  and  return  of  writs,  then  he  muft 
return  his  warrant  back  to  the  fheriff  by  rule  of  court, 
or  dijiringas^  dire&d   to  the   fheriff  to  diftrain   the 
bailiff,  and  fo  amerce  the  bailiff  that  way.     Compl, 
Sher.  148. 

Motion  for  a  rule  en  the  under-fheriff  of  the  conn-  when  rule  is 
ty  Q\  Northampton^   to  (liew  caufe  why  he  did  not  de-n^^'^euponaflie- 
liver  to  the  plaintiff  the  money  levied  on  a  7^^^'^  Z^- writ°how7ar*it 
iias^    upon  an  a^davit,  that  the  defendant's  goods  fhall  be  with 
being  taken  in  execution,  the  under-fheriff  wrote  z^^^^^* 
letter  to  the  bailiff  to  deliver  them  up,  becaufe  he 
had    received    the  debt  and  cofts  ^  fince  which  the 
money  had  often  been  demanded  of  the  under-fheriff, 
but  he  had  not  paid  it.      The  court  declared   they 
Ihould   willingly  grant   the  motion,  if  it  had  ever 
been  granted   before,  Cc^mh,  25.  for   they  have   ob- 
yferved  of  late,  that  under-fheriffs  make  it  a  pradice 
to  delay  plaintiffs  their  fuits,  and  to  ftand  out  till  the 
attachment.     However,  they  laid,  they  would  think 
of  fome  way  to  make  under-fheriffs  pay  cofts  for  their 
delay.     The  rule  made  atprefent  was  only,  that  the 
fheriff  fhould  return  his  writ.     2  Barnard.    K.  B, 

33- 

3  Motion 
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Motion  for  a  peremptory  rule  upon  a  JfherifF  to. re- 
turn a  writ.     The  court  fald,  that  there  appeared  (o 
manifcft  an  oppreffion  in  (herifFs,  by  their  not  ex- 
ecuting the  procefs  duly  as  it  ought  to  be,  that  they 
had  refolved   to  grant  thefe  peremptory  rules  with 
cofts :  accordin2;]y  they  did  (o  in  the  prefent  cafci 
2  Barnard.  K.  B.  88. 
When  a  rule  is        The  fherifF  had  made  a  return  of  Cepl  corpus^  but 
String  in^he^^'^"^^   not    bring  in  the   body.     Upon  which  the 
body,  what  is     plaintiff  had  obtained  feveral  rules  upon  the  (heriff 
the  proper  me«    to  bring  in  the  body  ;  but  the  fiieriff  ftill  flood  out 
fuk  o7that°fort!  '^  Contempt ;  and  therefore  the  plaintiff  prayed  now. 
an  attachment  againft  him.     But  the   court  upon 
hearing  the   rules  read   faid,  there  was  not  one  pe- 
remptory rule  ;  and  therefore  the  motion  for  an  at- 
tachment was  irregular  at  prefent.     However  upon 
a  peremptory   rule   being   then   deflred,    the  court 
granted  it.     And   in    another  cafe    they    faid   that 
amercements  only  ufed  to  be  the  method  of  inforcing 
thefe  rules,  but  lately  they  have  granted  attachments. 
Barnard,  K.  B.  246. 
Rule  for  flieriff        Defendant  was  protected  by  baron  Hoffman^  z.  pub- 
dtfch^ar"ged,^de-    ^^^^  minifter,  and  the  protedion  was  regiflered  in 
fendant  being      the  flieriff  *s  ofEce,  according  to  the  a£l:  of  parlia- 
proteaedbya     ^^^^^     [j  Jn.- c,      f.      1     K  Cafias  ad  refpofidend, 

public  rDiniucr  .  •/  j  i  ji 

and  proteaion'  was  delivered  to  the  flieriff  of  Dorfetjhire^  who  durft 
yegiftered.  not  execute  it,  by  reafon  of  the  protedlion,  and  the 

penalty  in  the  a6l.     Plaintiff  ferved  the  fherifF  with 
a  treafury  rule  to  return  the  writ,  which  rule  was 
difcharged  by  the  court.     2  Barnes  332. 
Sheriff  muft  re-       Rule  for  Amhrofe  late  flieriff  of  EJfex  to  fhew  cauf^ 
madeTo  plain°    ^^7  ^^  fliould  not  return,  feveral  writs  of  Fl.  fa. 
tiff 's  own  bailiff,  and  Venditioni  exponas,     Caufe  fhevvn,  that  all  the 
warrants  on  thefe  writs  were  granted  to  fpecial  bai- 
liffs of  plaintiff*s  nomination ;  and  that  indemnities  to 
the  fhcriff  were  indorfed  on  all  the  writs,  and  figned 
by  plaintiff  and  his  attorney.     Per  Cur,  The  rule 
muft  be  abfolute.     The  indemnities  are  necefTary, 
becaufe  plaintiff  may  call  for  returns,  though  war- 
rants were  made  to  his  own  bailiffs.     Barnes  302. 
See  2  Barnes  331. 

Treafury 
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Treafury  rule  for  the  late  fherifF  of  Devonjh'ire  to  R"le  for  late  flie- 
return  a  writ  of  ^Capias  ad  refpondendum  difcharged.  ^f  c°/^7'dir'' 
Terryy  late  under-fherifF  (as  ufual  in  Devonjh'ire)  had  charged,  it  r^ot 
intrufted  plaintiff's  attorney  with  blank  warrants,  to  having  been  car- 
be  directed  to  bound   bailifFi  only;  and  he  had  filled  "ffice^iiiiTyear 
up  a  warrant   on   this  writ,  and  directed   and  deli- after  it  was  re- 
vered it  to  a  bound  bailiff,  purfuant  to  his  truft.    But  tuJ^i^aU^* 
it  appearing  that   this  writ,    though  returnable  in 
Eajler  term  1751.   was   not  carried   to   the  {heriff's 
office,    or    tendered    to  the   under-fheriff,  till  April 
1752.  the  court  thought  It  unreafonable  to  oblige 
the  (heriff  to  make  a   return.     2  Barnes  341.    and 
fee   now  ftat.  20  Geo.  2.  r.  37.  f.  2.  whereby  fhe- 
riff  is  not  obliged   to  return  writs  fix  months  after 
expiration  of  his  office. 

The  under- fiieriff  of  Hampjhire  (hut  himfelf  up,  How  to  ferve 
and  could  not  be  perfonally  ferved  with  a  rule  to  re-  ^"3^°?/^^"!^ 

^       .         ■'  who  ablconds* 

turn  the  writ  of  Capias  ad  refpondendum.     Rule  that 

leaving  a  copy  at  his  houfe  (hall  be  good  fervice.     2 

Barnes  31. 

Motion  for  an  attachment  againft  the  (heriff  of  Service  on un^er. 

•n/T'jji  re  ^       ^        '  -^     c    /^   J.'  J  Iheritt  iufficient. 

Middlejex  for  not  returnmg  a  writ  or  Capias  ad  re- 
fpondendum^ upon  affidavit  of  fervice  of  the  rule  on 
ihe  under-(heriff :  Per  Cur\  Be  it  (o,  the  attach- 
ment muff  be  againft  the  (heriff,  and  the  fervice  is 
proper  upon  the  under-fheriff.     Barnes  22. 

The  court  granted  a  rule  for  an  attachment  againft  Servkz on Benfon 
the  (heriff  of  Mtddlefex^  for  not  returning  a  writ  ^°°^' 
purfuant  to  a  peremptory  rule,  upon  an  affidavit  of 
fervice  of  fuch  rule  on  Benfon^  who  was  fworn  to 
a6l  as  under-fheriff,  and  not  to  be  under-(heriff. 
Barnes  23,  293.  Rep.  and  Caf  of  Pra6f.  C.  P, 
23.     Pra^.  Reg.  C.  P.   381. 

An  under-fheriff  returned  a  Fi.  feci,  and  a  Fen-  Court  will  not 
ditioni  exponas  fued  out,  after  two  or  three  rules  upon  "?^^u- Vj!^  °% 

,       n       -rr  i  i   r  -i  ,         .       ^^        the  high-fhenft 

the  Inerin:  to  make  a  return,  and  failure  therejn;  an  to  return  a  writ* 
attachment  was  granted  againft  him,  the  court  de- 
claring; they  never  would  grant  it  againft  the  high- 
(heriff  for  not  returning  the  writ.  And  fuch  a  rule 
the  fame  term  in  the  like  cafe  againft  the  under-(he- 
riff  of  Tork.  12  Mod.  454.  See  Rep,  and  Caf  of 
PraSf,  C.  P.  8'^.     March  54.  pL  81/ 

T  Rule 
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Attachment  Rule  Ni/t  for  an  attachment  againft  the  fherlfF  of 

•^i^*  Merioneth/hire  for  not  returning  Teji.  ca.  fa,     Barnes 

27.     Praa.  Reg,  C.  P.  381. 
Of  returns  in  re-      The  ftierifF  that  begins  an  execution  fhall  end  it, 
fpea  to  the  old    ^^^^  confequentlv  make  the  return)  thoueh  his  office 
and  new  Ihenff.    ,  •     j      ^  t  j     d  o    ;; 

be   expired,  2  Ld.  Kaym.  1073.    ^^^f^-  3^3'  except 

the  writ  indorfed  with  the  faid  return  be  delivered 

over  to  the  new  flierifF. 

Zangutdus  in pri-      Upon  the  Cap^  the  (herifF  returns  Languldus  in 

fona.  ^^^^'  5'-^'  prifona,  and  a  diftrefs  iflues   to  the  new  fherifF  to 

make  the  former  (herifF  to  have  his  prifoner ;  and 

the  new  fheriff  returns  iilues  on  the  former  (heriff. 

What muft  come  and  an  Jiias  dijirlngas  iflues  againft  the  (lierifF.    And 

*«^'^y°^"^"'"-after  one  of  the  counfel  would  have  furmifed,  that 

the  ftierifF  againft  whom    the  diftrefs    ifiued   was 

dead. 

But  by  the  court,  he  (hall  not  have  this  by  way 
of  furmife,  but  it  ought  to  come  in  by  return  of  the 
ftieriff.     by.  25.  a. 
New  fheriff  not       The  return  of  the  old  (herifF  fhall  not  conclude 
concluded.  ^|^g  ^^^  ftierifF.     On  a  Fi'  fa'  the  ftierifF  returned 

quod  cepit  bona  ad  valent'tam  10  1.  and  non  invenit  emp- 
iores ;  whereupon  there  went  out  to  the  new  iherifF 
a  Venditioni  exponas^  who  returned  that  his  predecef- 
for  non  cepit  hona^  &  ideo,  ^c,  and  held  good.     34 
H.  6.     Cro.  Jac.  73. 
Bailiff  of  a  liber-      \^  ^afe  againft  a  bailifF  for   the  falfe  return  of 
iheriff^s^rewrn^  iV«//«  bona   upon  a  Fieri  faciasj    the  queftion   was 
upon  the  evidence  at  the  trial,  whether  the  baiJifF  of 
a  liberty  fhall  be  concluded  in  point  of  evidence  by 
the  return  of  the  (herifF?  And  per  Curiam^  he  is 
concluded.     And  if  the  (herifF  makes  any  other  re- 
turn than  that  which  the  bailifF  makes  to  him,  he 
may  have  his  ailion  againft  the  ftierifF.     And  it  was 
faid  that  Holt  Chief  Juftice  was  of  this  opinion.     See 
36  Hen.  6.  40.     Ld.  Raym.  184. 
Cd,  fa.  Habere         General  writs  of  execution  (except  Elegit)  as  Cap* 
fon'r{%lntf  ^^  fitisfaciend\    Habere  fac'  feifinam.    Habere  fac' 
"'*  '  poffeffionem^   Fieri  fac* ^  Liberate^  &c.  which  are  the 

final  procefs,  and  after  which  no  judgment  is  given, 
nor  further  procefs ;  and  when  matters  en  fait  are 
only  to  be  done,  as  land  to  be  delivered,  feiftn  bad, 

goods 
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goods  foM,  &c.  are  good,  though  the  words  be  not 
returned  or  filed  (if  the  execution  be  duly  made.) 

B'l,    in  cafe  of  an  Elegit  otherwife,  becaufe   the  £%V  mnft  be 
extent  is   to   be  made  by  inquifition,   to  the  intent  ^^^"^"^^»  ^'^^^ 
that   the  court  may  judge  of   the  fufHciency  of  it. 
And  every  inquifition  ouy:ht   to  be  of  record. 

Capias  in  procefs  muft  be  returned.     4  R^p,  67.^^/  in  procefs 
In  other  cafes  the  party  is  at  the  end  of  the  fuit  j  "^"     ereturne  , 
otherwife  of  a  Cap'  in  procefs^  for  the  end  of  the  ar- 
reft  is,   that  the  defendant  fhall  appear.     5  Rep, 

The  writ  of  RetorrC  habend*  is  not  returnable.     2  Retorm  habend^i 
Rol,  Abr.  434. 

The  (heiiff  was  ordered  to  return   an  Hal/  fac*  ^^^^^^  f^^ 
feijinam^  the  executioa   is  good,   if  he  do  not  return •'^^^"'*'"* 
it.     But  perhaps  a  writ  of  error  in  parh'ament  may 
be  brought ;  and  if  he  will  not  return  it,  the  court 
(hall  amerce  him:     Rol.  Rep. 

The  writs  of  Redijfcifin  and  Poftdijftifm  are  Vi-  -R^^#i/?»>  Po^- 
countiehy  and  not    returnable;    and   the  IherifF  {hall  ^'^''^' 
hold  the  plea,  and  give  judgment.      2  hift.  82. 

So  writs  of  Admeafurement  ofpajiure^  and  of  dower ^  Admeafur' depaj^ 
and  the  parties  may  thereupon  piead  before  the  fhe-^*'''  d^iu^u 
rifF  in  the  county.    But  thefe  pleas  may  he  removed 
out  of  the  county-court  by  Pone.      2  Inji.  369. 

Where  the  (herifF  returns   Cepi  corpus  &  paratum  Duces tecum^ 
habeo,  and  brings  him  not  in,  then  the  writ  of  Duces 
tecum  (hall  be  awarded,  to  have  the  body  in  court 
fub  poena.     Bulji.  82. 

^cire  fac*  iffues  out  of  Chancery  to  the  (heriff  of  Security  of  the 
H.  and  the  juftices  of  peace,   to  call  L.  before  them  IJJg^Jj^g^.^  ^^^ 
to  take  fecurity  of  the  peace.     L.  enters  into  a  re- to  return /f^d- 
cognizance,  and  the  (herifF  returns;  this  matter  i^ratim^ 
not  good,  the  juftices  (houid  have  returned  too.    For    - 
the  vifcount  does    not  meddle  with   them   as  (herilF, 
but    by  virtue  of  his   corrimillion  only.      21  H,   7. 
20,   21,  ^c.     1  Rol.  Rep.  257.      . 

If  a  writ  be  diredled  to  a  place  where  there  are  two  Where  there  are 
(heriffs,    as  London.,  Briftol^  l^c.    and  one  of  them  ^""'^  Aeriffs,  and 

,1  .  •         -^    •      •     r    rr    •       .         r        •  n  one  retuias  tii§ 

doth   return  the  writ,  it  is  mlufticient ;   for  it  muft  ^jit. 
be   returned   in  both  their  names,  though  one  (ac- 
cording to  cuftom)  may  execute  it.     Bro,  Ahr,  tit. 
Office  and  Officer^  pi.  22. 

T  2  But 
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Two  bailiffs  of  a      But  If  a  Warrant  be  directed  to  two  bailifFs  of  a 
fi-anchife.  franchife  to  execute  a  writ,  the  return  of  one  of  the 

bailiiFs  in  the  name  of  both  is  fufficient..  Cro.  Eliz. 
512. 
How  thefnenff  jf ^  ^^jj.  direded  to  the  (herifF  be  executed,  and 
the  writ  executed  ^fter  a  ncw  fheriff  is  chofen,  the  new  (herifF  ought 
in  the  time  of  the  to  fCtum  the  writ  in  this  manner,  (fcil.)  Recepi  hoc 
©Id  iheriff,  Ireve  prcsdecejfori  meo  directum  fie   indorfatum^    &c. 

19  Fin.  Abr,  176.  (C)  pi.  i. 
So  of  a  bailiff  of  gj  [f  upon  a  warrant  directed  to  the  bailiff  of  a 
a  rrancii!  e.  franchife  to  execute  a  writ,  it  be  ferved  ;  and  after 
and  before  the  return  of  it,  the  bailiff  is  removed, 
and  a  new  bail  ff  chofen,  the  return  to  the  fheriff 
fhall  not  be  in  the  name  of  the  old  bailiff,  but  of 
the  new  bailiff  in  the  manner  aforefaid  ;  for  the  old 
bailiff  is  now  a  nieer  ftranger.     Ibid.  pi.  2. 

^cere^  for  no  doubt  he  is  ftill  liable  for  his  own 
neglects,  ^c.~  Compl.  Sher.  152. 
Kow  If  it  be  not      g,jt  jf  a  writ  dire6led  to  the  flieriff  is  not  executed 
oiriheriff/  ^  ^  ^Y  ^^'^^  before  he   is  removed,  and  another  chofen, 
and  after  the  writ  is  executed  ;  this  (hall  be  returned 
generally  in  the  name  of  the  new  (heriff,  without 
any  mention  of  his  predeceflbr.    Dalt.  517.     2  Roll, 
Abr,  548.  pi  3. 
5;W/,?  of  a  bailiff.      The  fame  law  is  of  a  bailiff  of  a  franchife.     Id. 
pi.  4.     If  a  writ  be  executed  by  one  fheriff,  and  be- 
fore  the  return  of   it  a  new  (heriff  is  chofen,    he 
ought  to  return  the  writ,  and  not  the  old  fheriff,  be- 
caufe  the  new  fheriff  is  now  the  officer  of  the  court. 
19  V'ln.  Abi\  177.  pi.  2. 
Error  that  J.  S,      The  record  Is,  that  the  Venire  fac*  to  try  the  iffue 
was  not  thca       ^^^  returned   by  7.  S.  fheriff  of  the  county  of  D. 
It  was  affigned  for  error,  that  /.  y.  was  not  then 
(heriff  of  the  faid  county.      And  it  was  certified  by 
a  record  under  the  feal  of  the  Exchequer^  [viz.)  that 
he  was  (heriff;  upon  which   the  judgment  was  af- 
firmed.    But  fome  are  of  opinion,  that  this  cannot 
be  affigned  for  error  againft  the  record  of  the  courj. 
Compl.  Sher.  153. 
Where  appear-         jf  j.}^g  ^^jj  bg  returned  bv  one  that  was  not  (he- 

a  nee  cures  the         .n-     •     •  -en  1         -r     1       1   r     j      ^ 

return.  ^ i">  It  IS  a  manifelt  error  ;  but  ir  the  defendant  ap- 

pear 
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pear  afterwards  and  plead,  it  is  not  material ;  for  his 
appearance  hath  made  it  good.     Cro.  El.  582.  ^ 

If  the  fherifF  fhall  return  Mandavi  hall'ivo  llherta-  Return  to  M^n- 
//i,  and  fliall  not  therein  fet  down  the  proper  name  da^uihalli^o^^c, 
of   the    baih'fF,    this  is   good.      19  V'm.   Jbr,    185. 

The  (herifF  cannot  ferve  a  writ  In  part,  and  write  Not  part  by  /he- 
to  the  bailifF  of  a  liberty  to  execute  the  other  part ;  ^'^^>  and  part  by 
as  a  writ  ferved  as  to  part  of  the  juror?,  but  if  the  ^^'^'^'  liberty. 
fherifF  upon  a  Capitis  in  debt   againft  three,   return 
that  he  had  taken  two,  and  as  to  the  other  Mandavit 
hallivo  liheriaiu^  &c.   good. 

The  common   form  of  Fic^  ret*   is.   Feci  quoddam  Common  form. 
warrant' \  but  to  the  baihfF  of  a   liberty,  Mandavi^ 
l5c.     2  Rol.  Rep.  263. 

Principe  quod    raddat    was    awarded  Ficecomitibus  Sheriff czunot re 
Ghuc'  verfus  A.  B.  and  C.    The  (herifFs  return,  that  '"' JJj^^re'^tT""" 
the  faid  C.   was  one  of  the  (herifFs  of  the  faid   city.  ^ 
Ideo  ego  prafaf  C.  iffc.  alter  vicecom''  civitaf  pr^diff 
meipjum  fecundum  exigentiam  brevis  ijlius  Jumwonere 
non  pojfum.     It  was  adjudged  a  good  return.     BendL 
pi.   160. 

The  return  was  in  this  form,  upon  a  writ  of  Entry 
againft  Edw.  Mytchell^   Thomas  J-Vykes  and  others. 

Summ*  infranominat*  Edward  Mytchell,  R.  Fenn  simile. 
and  J.  Denn,  ^  quoad  fumm*  praidiSi*  Tho' 
Wykes,  jufticiar*  infrafcript*  certifico  quod  idem  Tho- 
mas, £5^  ego  Thomas  Wykes  jam  unus  vicecomit' 
civitatis  pradi^\  fum  unus  ^  idem^  non  alius  neque 
diverf\  ideo  ego  prcefat*  Thomas  ^  Hugo  Hyde 
alter  vic^  civit*  pra:di£f  meipfujn  fecundum  exigentiam 
brevis  ijlius  fumni  non  pojfumus.  Refponf.  pradici, 
Thomse  Wykes  and  Hugonis  Hyde  vie,  Anderf, 
no.  pL  21. 

If  a  writ  to  inquire  of  damages  be  dire£led  to  the  The  fheriff  can- 
fherifF,  he  ought  not  to  make  fuch   a  return,  that  ""^  return  a 
he  had  commanded  fuch  a  bailiff  of  fuch  a  liberty,  witt' oT/w^r^tv, 
i^c,    Cui  executio  praedict^  brevis  totalit^  rejiat  penda^  direaed  to  him- 
l:j  quod  alibi  infra  com*  prcsdict*  per  fe  fieri  non  potuit^  ^'^'^  ^^  ^^  ^^^~ 
qui  quidcm  ballivus  fic  fibi  refpondet^  and  fo  fets  down 
an  inquifition   before  the  bailifF,  and  40/.  damage. 
This  return  is  erroneous,  untrue,  and  againft  law ; 

T  3  becaufe 
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becaufe  the  warrant  was  dire£led  to  the  (heriff  him- 
felf  to  be  executed  in  any  part  of  his  (hire,  and  no 
Venue  contained  in  this  inquefl  of  office,  as  there  is 
in  other  writs,  which  intitles  the  bailijfFs  of  liberties. 
But  becaufe  there  were  divers  precedents  of  this  form, 
the  court  would  not  reverfe  it.  19  Vin.  Abr.  194. 
^l.  2. 

If  the  (heriff  return,  that  the  bailiff  of  a  fran- 

chlfe  (who  had   return  of  writs)  had  returned,   ^c, 

this  is  good,  although  he  doth  not  fhew  of   what 

place  he  is  bailiff.     29  Ed.  3.  i.  ^. 

Ne^^procefs,  te-      if^  ^^^  ^  Q^p^  ^^  fatufac.  to  the  fberiff  of  Mid- 

czufe  the  return     ,,  r  ,  ,  11     'i-n-     r    i        i         i 

was  miftaken.  dlejex,  and  makes  precept  to  the  bailiit  or  the  dutchy, 
and  the  precept  was  ad  capiend'  H.  ad  refpond^  W. 
where  it  fhould  be  ad  fatisfaclend^ ^  and  the  bailiff 
returns  the  precept  ferved,  and  the  {heriff  returns  to 
the  court  Cepi  corpus  fecundum  exigentiam  hrevis  ;  it 
was  moved  to  have  a  new  Cap'  ad  fatisfaciend* 
again  ft  H.  for  though  the  (heriff  by  his  return  had 
charged  himfelf  to  the  plaintiff,  fo  that  he  may  de- 
mand execution  againft  him  5  yet  where  in  truth  the 
defendant  was  never  taken  in  execution  for  the  debt, 
as  here,  but  only  taken  ad  refpondend\  there  the 
plaintiff  is  at  liberty  to  take  new  procefs  againft  the 
defendant;  which  the  court  granted.     Teh.  52. 

Mandavi  ballivo  qui  nullum  dedit  refponfum,  2 
Saund.    99. 

Mandavi  ballivo  upon  Fieri  facias ^  and  upon  A^« 
omittas  awarded.    Vic^  ref  Nulla  bona.    Saund.  305. 

^'^''^  Sometimes  the   return   is  infufficient  for  omiilion 

of  words  :  as  where  the  return  was,  Reftduum  hujus 
brevis  apparet  in  quadam  fcheduld^  for  Reftduum  exe- 
cuticnis  hujus  brevis,     Fitzherb.  Abr,  tit.  Ret.  14. 

Safe  fac"  khool'      And   tiie  (heriff  is  bound   to  take   knowledge  of 

"^  ^^'  the  law  in  making  his  return  ;  therefore  in  a  Scire 

facias  to  L.  B.  mafter  of  the  Grammar  School  of  S. 
i^fc,  and  to  the  fcholars  of  the  fame  be  returned  that 
Scir.  fecit  to  the  mafter,  and  doth  not  fay  to  L,  B. 
mafter.     Bro.  Abr.  tit.  Ret.  88. 

In  a  Scire  fac,  the  (heriff  returned  Scire  feci  A.  B. 
modo  iff  forma  prout  ijlud  breve  exigit  &  requirity  and 
faid  not  infranominaC  A.  B.  yet  per  Cur*  it  is  good, 

for 
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for  thefe  words  prdiit  hoc  breve  exigit  are  tantamoun-t. 
Bro.  Ahr.  tit.  Return  de  Briefs^  pL  64.  Ld.  Raym. 
(Rep.  21.)  fays,  if  there  is  the  fubftance  it  matters 
not  if  there  is  not  the  exprefs  form. 

The  (lierifF  returned  non  invent^  for  non  eji  invert-  Return  h'on  in* 
tus,  and   the  party   thereupon   was   outlawed;    jhij^w  is  error, 
was  affigned  for  error,  and  not  amendable.    FUzherb, 
Abr.  tit.  Return  19. 

A  return  by  the  fheriiF  in  the  third  perfon  is  not  A  return  in  the 
a  good  return.     The  flier  iff  returned,  quod  pracepit^^'^^'^^^^^^^^^^ 
ballivo  de  S.  for  pracepi  ballivo^  and  he  was  amerced  ^°°  ' 
for  it.     21  Ajf.  17. 

The  tefte  of  a  writ  was   2  Martli  ii  EViz,   the Pro;^' /«'«»•' how 
return  was   In  quart  a  feptimana  quadragefimee  prox'  ^o  "^^f^"^* 
futur*.     The  words  prox*  futur^  refer  to  quarta  fep- 
timana^ not   to  quadrageftmis.     Mo.  365.  pi. 

In   trefpafs   the  ftierifF   returned   in  the  Common  That  the  defen- 
Benchy  that  the  defendant  was  attached  per  catalla^^^^'^^y^^^^^' 
ad  vakntiam  de  10 1,     It  is  a  void   return,  for  ^^llhQlQtMxntdr 
ought  to  return  he  was  attached  by  one  beaft  or  chat- 
tel certain,  and  name  them,  that  fo  they  may  be  for- 
feited.    Cro.  Eliz.  13.     Ander.  51. 

In  outlawry  of  murder  the  fheriff  returns,    ^^ Return  in  outJ 
comit*  meum  tent'  apud  D.  en  le  county  de  Northum-iawry. 
berland,  and  faith  not  in  comitai'  meo  Northumbrics 
tent\  ^c.  it  is  error,  for  one  may  be  fheriff  of  Cam- 
bridge and  Huntingdon,  and  of  Surry  and  SuJ/ex,     2 
RoL  Rep.  52. 

A6lion  of  the  cafe  upon  efcape  of  one  taken  by  Time, 
Ca,  fa.  ret.  Pcfcha  16  Car.  2.  on  a  judgment  fen- 
tered  in  Mich.  16  Car.  2.  which  is  repugnant  and 
impoffiblc}  and  this  moved  in  arreft  of  judgment  on 
the  return  of  a  writ  of  Inquiry.  But  the  tefte  ap- 
pearing to  be  fan.  16  Car.  2.  ret*  craji*  Afcen\  and 
that  virtute  brevis  pojiea  &"  antea  retor?i\  viz.  fuch  a 
day  of  May  16.  which  (hou Id  be  17.  Courts  This 
is  a  void  return,  [viz.)  being  expofitive  only.  2 
Keb.  Rep.  10 1,   pi.  29. 

In  a  replevin  on  the  Caufam  nobis  figni fees  ^  if  the  Return  void  foj: 
fheriff  return,  that   the   beads  cannot   be  delivered,  """^"^^'""^y  ^^'^ 
quia  vifum  inde  habere  non  potuit.     This  is  not  good, 
becaufe  he  doth  not  fay  acceffit  ad  kcum  3  for  per- 

T  4  tiaps 
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Simile. 


Return  on  affets. 


Uncertain, 


280  Eetittn  of  flBtit&.    Chap.  7. 

haps  he  could  not  have  the  view,  becaufe  he  did  not 
go  where  the  beafts  were.     2  Ed.  3.  54.  B. 

tjncertain  return      Outlawry  was  reverfed,  becaufe  the  exigent  had 

of  the  exigent,    ^n  uncertain  return.     2  Rep.  14T. 

Proutfibicenjiare  If  a  Cap'ias  comcs  to  the  ftierifF  to  take  a  man,  it 
is  no  return  that  he  was  found  within  his  bailiwick 
after  the  delivery  of  the  writ,  prout  fibi  conjlare  po^ 
terh.  This  is  not  good,  but  he  ought  to  return  ex- 
prefly,  quod  non  eft  inventus,     9  H.  6.  57. 

So  in  a  Fieri  fac*  de  bonis  tejiatoris  againft  exe- 
cutors, if  the  (herifF  return  that  they  have  not  any 
goods  in  halliva  fua^  after  the  delivery  of  the  writ 
prout  ei  conjiare  poterit :  This  return  is  not  good  ; 
for  he  ought  to  take  notice  whetl  er  they  had  goods 
or  not,  and  fo  return  it.     9  H.  6.  57.  b. 

But  in  debt  againft  an  executor,  who  pleads  Pleng 
adminiftravit^  and  aflets  are  found;  upon  a  Fieri  fac\ 
the  fherifF  returns  that  he  had  nothing  within  the 
fame  county;  it  is  a  good  return.     Bendl.  p.  91, 

Upon  Habere  fac .  feifinam  the  (heriiF  returns,  that 
the  party  who  ought  to  take  the  feijin^  non  profecutus 
eft  breve.  This  is  not  good  ;  for  the  uncertain  in- 
tendment of  it,  and  the  coming  of  the  (herifF  to 
have  feifin,  is  not  properly  a  profecution  of  the  writ, 
Compl.  Sher.  158. 

On  entry  fur  dijfeifin  of  two  acres,  Hab^  fac^  fei- 
finam was  awarded.  The  flier ifF  as  to  one  acre  re- 
turns Habere  feci^  as  to  the  other  Tardea  the  fherilF 
(hall  be  amerced  for  fuch  a  return,  as  being  contrary 
and  repugnant  in  itfelf.  As  in  C^.y^.' againft  two, 
the  fherifF  returns  as  to  one,  Cepi^  and  as  to  the 
other,   Tarde  y  he  fhall  be  amerced.     2  Leon,  175. 

Debt  againft  the  heir:  if  the  defendant  pleads,  No- 
thing defcended  to  him  but  an  houfe  in  B.  upon 
which  judgment  is  given  for  the  plaintifF;  fed  quia 
ignoratur  of  what  value  the  houfe  was,  a  writ  iflues 
to  the  fherifF  to  inquire  of  the  value,  and  according 
to  that  to  make  execution  ;  and  the  (herifF  returns, 
that  the  heir  fold  the  houfe  before  the  writ  came  to 
him.  This  is  not  a  good  return.  19  Fin.  Ah\ 
180.  (G)  pi  2. 

If 


Repugnant, 


In  ^eljt  againft 
the  heir. 
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If  in  adion  of  debt  againft  the  executors  the  de-  ^n  ^«^t  ^g^'nft 
fendant  acknowledgeth  the  a6lIon,  on  which  a  7?/^^.^' ^^^  ^^''ecutor, 
fac^    iflljes,  the  (heriiF  may  return  Nulla  bona,  &c. 
for  this  ftands  with  the  judgment,  in  as  much  as  he 
confefTed  the  acftion  ;  but  not  that  he  had  goods.     2 
RoL  Mr.  459.  pL  3. 

Upon    Habere  fac*  feifinam,    upon    a  judgment  Ha' /a' /^///k^ot. 
againft  y.  S.   it  is  no  good  return  for  the  (heriff  to 
return,  that  J.  S.  had  nothing  in  the  land,  nor  was 
tenant.      17  Ed.  3.  66.  b. 

The  fherifF  on  Levari  returns,  that  he  had  levied  Sheriff  pleads. 
the  faid  fum  (which  was  2000 /.j  and  in  debt  he 
pleads  as  to  308  /.  Nil  debet,  and  as  to  the  reft  a  re- 
leafe  from  the  plaintifF;  the  plaintiff  demurs.  Now 
the  plea  of  Nil  debet  is  ill,  and  the  {heriff"  is  eftopt  Eftoppel. 
to  plead  it ;  for  it  is  contrary  to  the  return.  But 
per  Cur\  fince  they  have  not  relied  upon  the  eftop- 
pel, but  taken  iflue,  that  could  give  them  no  ad- 
vantage.    Hob.  2q6, 

What  Jhall  excufe  the  jheriff  for  his  not  re- 
turning.^  and  what  pall  not. 

The  flierlfF  returned  a  refiftance  on  Habere  fac'  ^^^^  ^'^'^"^^  ^o>f 
feifinam,  and  he  was  amerced  20  marks;  becaufe  he  ^^jj.^ 
did  not  take  the  PoJJe  comitatus,  and  an  Alias  award- 
ed.    Hil-    19  Ed.  2.    Execution  147. 

On  Habere  fac^  feifinam,  it  is  a  good  return  to  That  none  came 
excufe  the  flieriff",  that  he  at  all  times  was  ready  to  ^"'^  ^  ^^^^* 
deliver  Seijin,  and  appointed  divers  times  in  certain 
for  the  party  to  come  to  the  land  to  take  Seifin ;  but 
none  comes  for  the  party  to  receive  it.     2  Rol.  Abr, 
459.  (H)  pi  I.     Rol.  Rep.  51.  pi.  21. 

So  he  ought  to  excufe  himfelf  from  the  time  be- 
fore the  day  aforefaid,  otherwife  the  return  is  not 
good  ;  for  peradventure  he  was  requefted  before,  and 
would  not  perform  it.  19  Vin.  Abr.  182.  (I)  pi.  I, 
Id,  183.  pL  2. 

It  is  no  good  return  for  the  (herifF  to  fay,  that  the  That  he  is  n«t 
party  will  not  pay  his  fees,  and  therefore  that  he  ^^"^  ^^^  ^^"' 
will  not  execute  the  writ.     Bro,  Mr,  tit.  Retom  de 

Briefs 
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Brref,  pi.  lo.  The  very  words  of  the  writ  do  en- 
join the  fherifF  to  make  return  of  it ;  and  if  he  be 
not  paid  his  fees  where  he  is  allowed  to  take  them, 
he  may  recover  them  by  aftion.  CompL  Sher,  160. 
TTi^ugh  mferior      j^  ^  ^^^^  ^^^  ^^  tht  King's  Bench  be  direaed  to  an 

court  be  not  .    ^     .  ,  •   l     i       •    r     •  •  ,  i 

bound  tc  allow    inferior  court,  which  the  inferior  court  is  not  bound 

awrit,  vec  they  jq  allow,  but  may  proceed  notwithftanding  the  writ 

BUI    retuirn,       clirefted  to  them  ;  yet  they  ought  to  make  a  return 

upon  the  writ,  and  in  the  return  to  fliew  the  caufe; 

for  the  writs  from  above  ought  to  be  obeyed.    2  LiL 

Jbr.  583. 

Slieriff  cannot         Sheriff  returned  a  proteaiion  on  arreft.    It  was  fet 

S'^Mi^Mseffi.^"  ^^^^^  ^y  ^^^  court,  in  regard  the  ftierifF  can  return 

nothing  but  Non  ejl  inventus  or  Cepl  corpus^  at  his 

own  peril,  and  it  is  in  his  difcretion  to  allow  or  dif- 

allow  any  prote£^ion,  and  the  ftieriff  was  ordered  to 

return   bis   writ   on   a   pain.      2   Keh.  Rep.  681. 

May  retarn  a  If  a  man  be  taken  in  execution  at  the  fuit  of  the 
BuferfedeaiW'^h  king;  aftcrwards  a  Superfedeas  comes  to  the  ftierifF, 
tliebody.  by  2  H  7.  fol.  7.  he  may  return  the  Superfedeas  with 

the  body. 
Wliat  if  tlse  par-      So  the  ftierifF  is  to  return  the  Capias  and  the  body 
tj  difclur^  him.  ^t  the  day  ;  but  if  the  party  difcharge  him,  this  is  a 

good  excufe.     3  Bulji.  96,  97. 

And  note,  if  a  writ  cannot  legally  be  executed 

the  day  on  which  it  is  returnable,  it  fliail  not   the 

following   day,    or,   at   any   time  after.      6  Mod, 

Fsoperty,  In  replevin  if  the  ftierifF  returneth,  that  the  de- 

fendant claimeth  property,  it  is  a  good  excufe.     19 
Vin.  Abr.  183. 
Ciia©33.  The  ftieriffs  of  London  may  return  their  cuftom. 

Dalt.  r.  73. 

Mandavi  hallivQ  libertatls,  qui  nullum  dedit  refpon- 
.    fum,  is  a  good  return  to  excufe.     Bro.  Abr.  tit.  Re- 
Uirn  de  Briefs   pi.  46,  89. 
Tarda  is  an  excufe. 

So,  that  the  plain lifF  non  inuenit  plegios  de  profe^ 
quendo, 
^nr.n<f incut  of        Xhis  was  an  information  for  a  libel.     And  \t  W29 
^^"^^  jaow  moved  for  a  new  tiialv    The  reafon  given  for 
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it  was,  that  the>ver(ii<5l  was  ill;  inafmuch  as  it  ap* 
pears  that  the  jury  was  not  returned  by  the  proper 
officer.  And  to  (hew  this,  they  faid,  that  the  Dif-- 
tringas  was  returned  by  John  Grofvenor  Mil'  and 
Thomas  Lome  Mic\  whereas  there  was  no  fuch  fhe- 
rifFof  London  as  Thomas  Lome  Mic\  but  Thomas  Lome 
Mil^i  and  this  was  verified  by  affidavit.  The  court 
faid,  Unlefs  fomething  farther  appears,  this  is  a  good 
exception ;  for  they  murt  take  it  upon  what  lays  be- 
fore them,  that  Tho.  Lome  MW  is  a  difFerertt  perfon 
from  Iho.  Lome  Mil\  and  if  it  was  a  different  per- 
fon that  made  the  return,  from  the  perfon  that  was 
(herifF,  it  would  certainly  be  ill ;  and  there  is  no 
other  way  to  take  advantage  of  it  but  this,  by  mov- 
ing for  a  new  trial,  and  making  affidavit  that  fuch 
an  one  was  (herifF  at  the  time  of  the  return,  who 
appears  to  bear  a  difFerent  name  from  him,  whofe 
name  is  annexed  to  the  return.  U  on  which  the 
attorney  general  faid,  that  the  fherifF's  adding  his 
title  of  knighthood  at  all  to  his  figning  the  return  is 
furplufage;  and  therefore  his  doing  it  in  an  improper  See  before, 
manner  (hall  not  make  ill  what  was  good  before. 
He  admitted  indeed,  that  this  addition  was  neceffary 
in  declarations,  deeds,  ^c.  for  it  is  part  of  the  de- 
fcription  of  the  perfon,  as  it  was  determined  in  the  * 

cafe  of  the  biftiop  of  Chejier  %  but  when  a  man  fub- 
fcribes  his  name,  thofe  additions  are  always  omitted. 
But  the  Chief  Juftice  faid.  That  there   is  no  fuch 
thing  as  furplufage  in   the  names  of  perfons ;  and 
therefore  unlefs  fomething  elfe  appears,  they  mufl  in- 
tend that  a  difFerent  perfon   made  the  return  than 
ought  to  have  done  it.     Then   the  attorney  general  How  far  tfic 
defired  time  of  the  court,  that  he  might  be  able  ^o^xZlT^lt^r^ 
verify,  that  Tho.  Lcme  MiP  did  ad^ually  make  the  turn 'to  a  writ 
return  ;  and  prayed  that  a  rule  might  be  made,  upon  may  be  amended.' 
Tho.  Lome  Mil\  one  of  the  (herifFs  of  London,  to  at- 
tend   and    inform   the  court,    whether    he  did   not 
jnake  this  return,  and   that  upon  his  fo  informing 
the  court  the  return  might  be  amended.     This  pro- 
ceeding, the  attorney  faid,  was  warranted  by  9  Rep, 
31,     The  court  faid,  that  this  was  a  jiew  point; 
2  and 


Vealrs, 


Ve  itov9. 


Mifp*ifioa» 


Ven.  fac. 

By  one  iBeriff 
©nly. 
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afid  therefore  ordered  it  to  be  fpoke  to  again  next 
term.     Barnard.  K.  B.  37.     Fitzgib.  5.   pi  i. 

On  a  Venire  fac'  no  return  was  indorfed,  nor  any 
name  of  the  (herifF  on  the  back  of  the  writ,  nee 
quod  executio  brevis  patet  in  quodam  panello,  (s'c. 

Stat.  18  EL  c.  aids  infufficient  returns  ;  and  it 
could  not  be  amended  after  verdid,  and  a  new  Fe- 
nire  fac"  iffued.     5  Rep.  41. 

8  H.  6.  c.  12.  extends  to  returns  5  but  yet  mif- 
prlfion  of  clerks  are  only  to  be  amended.  But  it  ex- 
tends not  to  a  return  by  the  (heriff  where  it  fhould 
be  to  a  coroner ;  nor  doth  18  EUz^ 

Nor  to  a  return  of  a  Venire  fac^  without  the  name 
of  the  fiierifF.      Co.  8  Rep.  162. 

The  Venire  fac\  and  other  procefs,  is  direcf^ed 
Vicecomitibus  de  Canterbury^  and  the  return  is  made 
by  one  (heriff  only.  The  court  amended  this  at 
Common  law,  and  not  upon  the  ftatute  of  'Jeofails. 
And  they  fwore  the  jury  there,  that  there  was  but 
one  (heriff  in  Canierbwj.     Sid.  244. 

jflbum  breve  returned  is  not  amendabfe.  Mo.  Rep. 
1 196. 

Where  the  return  of  the  (heriff  (hall  be  amended, 
as  well  after  verdict  as  before.      10  Rep. 

Having  now  treated  largely  of  the  infufficiency 
and  validity  of  returns  in  general,  I  (hall  conlider 
how  the  law  is  in  cafes  where  the  (heriff  doth  not 
return  the  writ;  or  what  a(S^,  procefs  or  appear- 
ance, (hail  be  good  before  the  return,  and  the  pe- 
nalty on  the  (heriff  for  not  returning. 
Inheritance.  Where  a  man  is  to  lofe  an  inheritance  if  he  do 

not  appear,  he  (hall  appear  without  the  return  of 
the  (heriff  gratis,  by  day  in  the  roll.  10  H.  j.  i  r. 
Corporal  pain.  Where  a  man  is  to  have  a  corporal  pain  if  he  doth 
not  appear,  he  may  appear  without  the  return  of  the 
ihtnf^  gratis.  Id.' ibidem, 
^xigatti  jj^  trefpafs.    If  after  the  Exigent  is  iffued,  the  de- 

fendant renders  himfelf,  and  had  a  Superfedeas,  he 
may  appear  by  the  roll,  although  the  (heriff  doth 
not  return  the  Exigent  at  the  day.  38  Ed, 
3.  20.  b. 


^huTn-hreve, 


Where  the  flie- 
rilTs  return  no 
writs. 


In 
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In  a  writ  of  debt,  if  no  original  be  returned,  nor  Debt. 
any  return  made,  yet  the  defendant  may  appear  by 
the  roll.      29  Ed.  3.  19. 

In  a  writ  of  debt,  if  the  fheriff  return  the  orlgi-  Upoa  a  NihiL 
nal  nihi/y    i^c.    yet   the  defendant  may  appear  for 
fear  of  a  Capias. 

The  court  will  difcharge  prifoners  on  common  Penalties  on  the 
bail  in  two  terms.  (2. J  They  will  inflict  penalties  ^"'^®  ^'^'^  "'^^ 
on  (herifFs,  for  not  making  deputies}  and  will  (whe- 
ther in  oiEce  or  not)  imprifon  them  for  not  return- 
ing of  writs  by  the  day,  and  not  leave  them  to 
amerciaments,  or  Dijiringas  nuper  vicecomlt\  2  Keb, 
Rep.  812.   pi.  14. 

In  Bulflr.  201,  202.  an  Habeas  corpus  was  dire6l- Warden,        ■* 
fd  to  the  warden  of  the  Fleets  to  bring  in  the  body 
of  a  prifoner  in  his  cuftody ;  who  refufing  to  make 
his  return,  another  day  was  given  him  upon  pain  to 
return  the  body. 

If  the  fheriff  takes  J.  S.   upon  a  Latitat  or  Ca-  Aaioa, 
f>iasy  and  doth  not  return  the  writ,  an  action   lies 
againft  him. 

Though  a  fheriff  be  out  of  office,  yet  if  it  ap- 
pears, that  during  his  being  in  office  he  has  made  a 
falfe  or  fraudulent  return,  or  wilfully  refufed,  neg- 
le&Qd  or  delayed  the  execution  or  return  of  a  writ, 
the  court  will  fend  for  him  into  cuftody,  or  order 
an  indi<fiment  or  information  againft  him.  See  Z 
Show.  87.  a  (heriff  laid  by  the  heels  for  not  return* 
ing  a.  Ft*  fa*.     See  Indidfments  againji  Jhsriff's,  Tre-  , 

main    123. 

In   partition,  or  other  real  aftion,  if  the  fiieriffAaions  againft 
return  the  tenant  fummoned,  when  in  truth  he  was^^erifFs  for  f^lfe 
not,  aaion  of  Deceit  lies  againft  him.     26  Aff,  48/^'"-'''* 
Brownl.   i^y. 

So  in  a  real  a6!:ion,  if  the  demandant  deliver  a 
writ  of  S/immons  to  the  (heriff,  and  the  fheriff  fum- 
inoned  the  tenant  accordingly,  and  after  does  not 
return  the  writ,  Aclion  on  the  cafe  lies  againfl  him. 

So  if  the  fheriff  return  one  fummoned  or  pro« 
.claimed,  which  is  not,  acSlion  on  the  cafe  lies  5  but 
this  is  not  affignable  for  error.     Mo.  349. 
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Peliverjr  on  Jn-       A(SIon  on  the  cafe  lies  againft  the  iherifF  for  re- 
^uifition.  turning,  that  he  had  delivered  to  the  plaintiff,  upon 

inquifition  taken,  where  he  refufed  to  deliver  it,  and 
fo  the  return  is  falfe ;  though  it  was  objeded,  that 
perhaps  the  poffeffion  is  kept  againft  him  manuforti. 
But  per  Cur\  that  is  but  mitigation  of  damages  ^ 
but  his  return  was  falfe,  and  therefore  the  action 
lieth.  RoL  Abr.  738. 
Mxigent*  If  the  (herifF  return  Exigent  3  aui  4  exaSi\  that 

there  were  not  more  counties,  where  in  truth  there 
was  a  fifth  county,  the  plaintiff  fhall  have  affcion  on 
the  cafe  againfl  him.  9  H.  6.  60.  b. 
Sheriff  may  dif-  Holt  faid,  if  a  writ  comes  to  a  fheriff,  and  an- 
^^adl  b '^ a^nother  ^^^^^  ^^^^  ^  return  to  it  in  his  name,  the  fheriff 
perfoninhis  may  come  and  difavow  it  the  fame  term,  but  not  in 
name  the  fame  ^  fubfequent  one.  12  Mod,  308.  2  R,  Raym, 
*^'"-  885. 

A£tion  againfl:         Upon  Writ  to  fheriff,  he  firfl  made  warrant  to  bai- 
murn/°' ^""^^^    liff,  who  arrefted   the  party,    and   fuffered   him  to 
efcape,  and  then  fheriff  returned   Mandaii  ballivo', 
upon  affidavit  of  fact  fheriff  was  ordered   to  attend, 
and  agreed  a£tion  lay  againft  fheriff  for  a  falfe  return, 
as  Non  eft  tnvent\  is'c.  and  his  amerciaments  were 
cflreated.      12  A^fod.  311. 
Noa  efi  inventus.      Sheriff  arrefts  the  party,  and  yet  returns  A^^w  ^'^ 
inventus-,  a6tion  on  the  cafe,  or  trefpafs  for  falfe  im- 
prifonment  lies  againfl  him ;  for  he  is  a  trefpaffer  ah 
initio.     Cro.  EL  jic^.     18  Ed.  4.   18. 
Cepi  Corpus  on         A(3ion  on  the  cafe  was  againft  the  flieriff,  for  that 
ilat,  asi/,  6.      he  arrefled  y.  5.  and  fet  him  at  large,  abfque  aliqud 
fecuritaie  inventd.  for  his  appearance,  and  at  the  day- 
returned  Cepi  corpus^  and  that  the  faid  y,  S.  did  not 
appear  at  the  day,  but  hid  himfelf;  and  that  upon 
an  Habeas  corpus  awarded,  he  returned  Paratum  ha- 
BeOy  which  was  Faux^  whereby  the  plaintiff  was  de- 
layed in  his  fu it,  ^c.    The  defendant  pleaded,  that 
J.  S.  being  arrefted,   put  liim  in   fureties  for  his  ap- 
pearance, y,  N.  and  y.  D.  who  are  perfons  of  fuf- 
ficient  eflate  within   the  county,  and  were  bound  to 
him  in  40  /.   for  appearance  of  y.  S.   at  the  day  in 
the  writ  mentioned,  and  pleaded    the  flatute  of  23 
H,  6.  €,  10.  by  reafon  whereof  he  let  him  at  large, 

and 
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and  traverfeth,  ah/que  hoc^  that  he  let  him  at  large, 
abfque  aliqua  fecurhate  inventa  prout^  iffc,  Cro,  EI, 
624. 

And  the  court  held  the  plea  and  traverfe  to  be 
good  ;  for  he  is  by  the  ftatute  compellable  to  take 
bail,  and  it  is  left  to  his  difcretion  what  bail  to  take: 
and  although  he  had  not  the  body  at  the  day,  and 
afterwards  at  the  day  of  the  Habeas  corpus  returned 
^od  paratum  habeo,  when  he  was  at  large,  that  is 
a  contempt  to  the  court,  and  finable ;  but  it  is  no- 
thing as  to  the  party,  nor  can  he  take  advantage 
of  it. 

So  that  the  law  which  has  been  difputed  is  fettled.  Upon  bail,  ihcrlff 
that  where  the  fheriff  takes  bail  according  to  the  "°'^  ^^^J^.  *"*" 
ftatute  of  23  H,  6.  and  returns  Cepi  corpus y  though  epicor^^ 

the  party  do  not  appear  at  the  day,  yet  the  fheriff 
(hall  not  be  charged  in  an  adion  on  the  cafe  for  a 
falfe  return.     Sid.  22,  23.     2  Sid.  28.    Mo.  590. 

For  the  flatute  of  23  H.  6.  is  a  general  flatutCj^s  ^•^-  *o, 
of  which  the  judges  (hall  take  notice;  but  if  it  <Joes.^^^^^^^^^ 
not  appear  to  be  a  return  within  the  ftatute,  but  at 
Common  law,  therefore  his  non-appearance  action- 
able. And  there  is  a  cafe  in  Si der fin  on  "this  point 
which  is  worth  obfervation,  as  to  laying  the  action 
and  pleading. 

Aftion  on  the  cafe  was  brought  for  a  falfe  return,  Qf/w^^.  on il^ 
i.  e.  Cepi  corpus^  and  yet  he  had  him  not  at  the  day, 
but  fuffered  him  to  efcape.  The  defendant  demurs 
.to  the  declaration.  Now  the  action  is  good,  becaufe 
the  declaration  (hall  be  taken  to  be  true  upon  this 
demurrer.  And  the  ftatute  of  23  H.  6.  is  in  part  a 
private  ftatute,  and  the  court  will  not  take  notice  of 
it  without  pleading  it.  But  had  the  defendant  plead- Pleaaiag  \t^ 
ed  it  fpecially,  or  had  he  pleaded  Not  guilty,  he 
might  have  had  advantage  of  this  ftatute,  and  have 
oufted  the  plaintiff  of  his  a6lion.  After  the  faid 
ftatute  the  fheriff  cannot  make  a  fpecial  return,  but 
Cepi  corpus^  or  Non  eji  inventus.  So  that  Sid.  22,  23, 
as  to  that  point,  is  good  law,  for  fuch  a6l:ion  lies 
not  properly  againft  the  fheriff,  becaufe  the  ftatute 
23  Hen,  6,  compels  him  to  bail  the  prifoner  %  and 

yet 
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yet  the  (heriff  ftiall  return  a  Cepi  corpus^  as  former- 
ly.    5/^.  439. 
How  private,  Now   it  is  faid   that  23  iif.  6.  r.  10.   is  a  private 

ftatute,  and  ought  to  have  been  pleaded.  ^  2  Saund. 

154. 
How  publick.         Now  that  ftatute,  is  a  private  law  as  to  fherifFs 

bonds  ;  but  as  to  extortious  fees,  it  is  a  public  law. 

2  Keb.  Rep.  626,  657.     Mod.  Rep.  33. 

pebt  ver/.  wV,       jf  a  fheriiF  levy  money  on  a  Levari  facias^  upon 

LneyonLUr/.a  Recognizance,  at  the  (uit  of  J.  S.  and  returns  the 

writs  ferved,  y.  S.   may  have  debt  againft  the  (he- 

rifF,  or  againft  the  fheriff''s  executors.     But  in  this 

cafe  the  plaintiff"  demurred   to  the  defendant's  plea, 

and  concluded  ill.     The  plea  vt^as  grounded  on  a  re- 

leafe,  and   he  (hould  have  demanded  judgment,  if 

the  defendant  ftiould   be  admitted   to  plead  a  releafe 

made  after  the  (herifF  made  his  return.     RoL  Jbr, 

518.    BrownL  57.    Hob.  206. 

Sheriff  accepts         Action  on  the  cafe  lies  againft  a  ftierifF,  wlio  ac- 

return  of  a        ccots  of  a   return   of  one   that   is  not   bailiff",  and 
itranger.  •    n   ,  •         1  1       .  -n  yr 

agamlt  him  that  made  the  return.     Ado.  431. 

Againft  bailiff  of      A6lion   on   the  cafe  lies   againft  the   bailiff  of  a 

a  franchife.       franchife  for  negligent  execution,  or  a  faife  return. 

Id,   ih. 
For  making  other      Adlion  on  the  cafe  lies  againft  a  (herifF  for  making 
return.  other  return  than  is  returned  to  him  by  a  liberty  or 

bailiff"  of  a  franchife,  who  had  Rciorna  brevium.   RoL 
.  Rep.  119. 
Where  the  ac-       Upon  a  Fieri  fac^   againft  an   adminiftrator,   the 
tion^ies  againft  (hej-jff  makes  a  warrant  to  the  bailiff  of  a  franchife 

the  ineriff  or  bai-  .  .       c  i       i     -i-rr    •  i  i 

liffof  a  franchife  ^o  execute  It,  and  after  the  bailitt  is  removed,  and 
©n  a  faife  return, another  bailifF  elected  ;  and  after  the  old  baiiifF  re- 
turns in  his  own  name  to  the  ftierifF,  that  the  admi- 
niftrator had  not  any  goods  praterquam^  ^c.  which 
is  faife,  and  after  the  ftjeriff  makes  return  accord- 
ingly to  the  court ;  yet  no  adfion  on  the  cafe  for  this 
faife  return  lies  againft  the  bailiff".  For  the  return 
ought  to  have  been  made  of  the  new  bailifF,  and  (o 
the  ftierifF  had  accepted  a  return  from  one  as  it  were 
a  mere  ftranger,  and  fo  void.  And  he  ought  to  tah 
cognizance  of  the  right  minlfters  of  law  i  and  therefore 
4  the 
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the  old  bailiff  for  his  falfe  return  is  not  punifhable  by 
the  law,  but  the  (heriff.      RoL  Mr.  99. 

If  the  (heriff  return  Mandavi  hallivo  liber t a tls^T^iUe  return  of 
i5fc.  qui  mihi  refponfutn  dedit,  &c.  If  the  matter  of  ^^'^'^"^  ^^^'^y- 
the  return  be  falfe,  no  adlion  lies  againft  the  (heriff, 
but  only  againft  the  bailiff:  for  tl  e  (heriff  ought  to 
accept  the  return  of  the  bailiff,  and  not  examine  the 
reality  of  it,  (if  it  be  fufficient  in  law).  RgI.  Abr, 
98,  29.     Cro.  El.  512. 

If  a  Venire  fac^  comes  to  the  (lieriff  in  a  ^uare  im-  Againft  the  /he- 
tedit.  and  the  (heriff  commanded  the  bailiff  of  {^q  r\^  ^or  ^  xtiu.r, 

r .       '  111-  ^y  one  who  is 

City  of  6.   to  return  tne  panel,   who  does  it  accor-  not  laihflF  of  a 
dingly,  where  he  had  not  any  warrant  to  do  it,  not  f»anchife. 
being  bailiff  of  a  franchife^   whereby    the  panel   is 
quafhed.     The  plainiiff  for  this  default  in  the  (he- 
riff, and  for  his  damages,  (hall  have  an  a£tion  on  the 
cafe.      38  AJftze  13. 

The  (heriff  upon  a  Fire  facias  againft  J.  P.  makes  Againft  the  fhe- 

-'  .  .  rill     anci   not 

a  warrant  to  J.  S.    to  execute  as  his  bailiff,  and  he  gg/inft  the  bailiff. 
does  it ;  and  afterwards  the  fheriff  makes  a  falfe  re- 
turn, [viz.)  that  the  writ  came  Tarde^  t^c.  by  which 
he  is  a  trcfpaffer.      2  RoL  Abr.  562. 

It  was  the  opinion  of  all  the  judges  that  the  fbe-  Sheriff fubmits to 
riff's   fubmiflion   to  a  fine,   is  no  conclufion   to  the  *    "  " 
parties  grieved,   to  bring  their  adiion  for  the  falfe  re- 
turn of  the  (heriff,  if  it  were  fo.      T.  y.  39. 

In  return  on  Elegit,  the  (heriff  returns,  that  he  Cafe,  and  not 
had  appraifed  the  goods  in  Jpecie  to  40/.  and  extended 
fuch  lands,  and  delivered  them  to  ihe  plaintiff.  Ubi 
revera  he  never  delivered  them  to  the  plaintiff.  Ac- 
tion of  debt  lies  not  in  this  cafe,  but  a£l:ion  on  the 
cafe;  for  it  is  no  debt  in  the  hands  of  the  (heriff. 
CrQ.  Jac.  566. 

And  it  is  not  like  to  Py^^'s  cafe,  which  was;  The  Debt, 
(heriff  on  a  Scire  fac'  returned,  that  he  had  fold  the 
goods  for  fo  much  money,  and  delivered  the  money 
to  the  plaintiff;  and  the  plaintiff  thereupon  averring 
that  he  had  not  the  monev,  maintained  an  action 
of  debt :  for  there  the  (heriff  confcffed  by  his  return, 
that  he  had  fold  the  goods,  and  delivered  the  monev  \ 
I  but  here  it  is  not  returned,  ihat  he  meddled  with 

y  the 
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the  goods,  or  the  value  of  them,  fo  as  there  is  not 
any  certainty  to  charge  him.     CompL  Shcr,  i6g. 

Adlion  for  a  fah''e  return  may  be  brought  in  the 
county  where  this  was,  or  in  Middlefex  where  the 
record  is.     Cro,  Jac.  532.      12  Mod.  408. 

So  efcape  at  D.  in  IVaUi^  and  the  return  was 
Non  eft  inventus^  and  it  was  tried  at  Wejttninfler^  the 
falfe  return  being  made  at  JVeftminJier^  which  is  the 
caufe  of  the  aftion.      2  Keh.  R.ep.  362.  pi.  10. 

If  a  (heriiF  on  Caf  utlagat^  will  not  arreft  the 
party,  but  return  Non  eft  inventus^  an  ad^ion  may 
be  brought  againft  him  in  the  county  where  he  re- 
ceived the  writ,  or  in  Mlddlefex^  where  the  record 
of  that  falfe  return  is,  at  eled:ion.  Hob.  209..  Sid, 
219. 

A  doubt  was,  whether  a£?l:ion  on  the  cafe  for  a, 
falfe  return  on  Elegit  lies  in  the  county  where  the. 
return  of  the  Exigent  was,  /.  e.  in  Middlefex,,  or 
where  the  land  lies  ?  And  the  court  inclined,  that 
it  lay  moft  properly  in  Middlefex.  Winch  1 00. 
pebtinCc/»'P^/,  One  brings  debt  againft  B.  flieriff"  of  the  county, 
"  palatine  of  Lancajler^  and   fues  him  to  outlawry  on 

msfne  procefs,  and  had  a  Capias  directed  to  the  Cham- 
herlain  of  the  County  Palatine^  who  made  a  precept  ta 
the  coroners  cf  the  county,  being  fix,  to  take  his 
body,  and  have  him  before  the  juftices  of  the  court 
of  Cornmcn  Bench  at  Wejlminjler ;  one  of  the  coro- 
ners being  in  fight  of  him,  and  having  a  fair  oppor- 
tunity to  arreft  him,  does  it  not,  but  they  all  return 
Non  eji  inventus.  The  plaintiff"  hereupon  brings  his 
action  againft  the  coroners  in  Middlefex -y  and  the 
court  inclined,  that  the  action  is  well  brought  in 
Middlefex',  becaufe  the  plaintifPs  damages  arife  here, 
by  not  having  the  body  here  at  the  day.    Dy.  159. 

The  chamberlain  returns  to  the  court  the  fame 
anfuer  that  the  coroners  return  to  him,  fo  that  the 
falfe  return  is  the  caufe  of  prejudice,  and  the  other 
thingsj  are  but  argurnents  to  prove  it.  And  the  court 
conceived  an  adlion  would  not  lie  againft  one  coro- 
ner, no  more  than  againft  one  fl:ierifFof  London.^  Tcrky 
^c.    Mod.  Rep.  J  98. 
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It  was  alledged  for  error,  that  the  declaration  was  Declaration, 
naught. 

1.  The  bond  was  made  for  20o/.  dated  29  Auguji^  Procefs  before 
13  'jac,  and  this  was  before  the  bond  made,  yet  be-  the  bond  made. 
ing  returnable  in  Mich,  term,  and  the  Latitat  upon 

it  after  the  bond,  it  is  fuflicient  to  maintain  the  ac« 
tion,  and  the  procefs  always  bears  tejie  the  laft  day 
of  the  term  before. 

2.  The  declaration  is,  the  flierifF's  bailifFi  arreft  the  It  is  not  /hewed 
party,  and  the  IheriiFfalfely  returns  Non  eji  inventus.  \^^IJ^-J^^^  "^^ 
It  was  alledged  for  error,  that  the  declaration  was  not 

good,  becaufe  he  doth  not  fliew  that  the  bailiffs  de- 
livered the  bond  to  the  {herifF,  which  they  had  talcen 
for  his  appearance ;  nor  Ts  it  (hewed,  that  the  de- 
fendant did  not  appear  ;  fed  non  allocatur ^  for  thefe 
ferve  but  for  aggravation  of  damages,  and  are  fup- 
plied  by  the  verdi6t.     Cro,  Jac.  561. 

Fieri  fac^   for  debt  was  delivered   to  the  flieriiFs  of 
N.  wiio  executed  it ;  after  which  the  (herifFs  were 
difcharged  of  their  ofEce,  and  new  ones  eledted.    The  isiulla  bona, 
old  (lueriffs  redeliver  to  the  party  his  goods  taken  in 
execution,  and   indorfed   nulla  bona   on    the  writ  of 
Fieri  fac\  and  deliver  it   to  the  new  (lierifF  fo  in- 
dorfed.    And  an   a6lion  on    the  cafe   was   brought  Aftion  againft 
againft  the  old  flier ilFs  for  this  falfe  return,  and  judg-  ihe  old  ihenffs. 
ment  pro  quer\     And   thefe  exceptions  were  taken. 

1.  The  plaintiff  in  his  declaration  does  not  fay, 
that  the  old  fheriffj  did  return  Nulla  hona^  but  only 
that  they  did  indorfe  Nulla  bona  which  Is  no  re-, 
turn. 

2.  He  faith  not,  they  delivered  this  writ  thus  fn-* 
dorfed  to  be  returned,  /.  e.   by  indenture. 

3.  It  appears  not  whether  any  return  of  the  writ  Though  it  appear 
were  made  by   the  old  (herifFs,  or   the   new.     Per  "ot  that  any  re- 
Glyn  Chief  Juilice:  He  conceived  it  to  be  well,  and  ;r/if,VX 
according   to  the  courfe  of  4:hat-ki».d,  for  the  old  by  the  old  faeA 
(heriffs  to  make  the  return,  and  to  deliver  the  writ^l^^- 

over  by  indenture  to  the  new  fheiifF;  and  here  was 
a  verdidt.  And  a  return  is  not  properly  a  re.turn 
till  it  be  fi'ed  here;  yet  it  is  the  return  of  the  fhcr 
riff  in  the  county  where  he  is  (lierifF;  and  yet  it 
fcems  judgment  was  reverfed.     ^i^rs.  Stile  474. 

U  2 '  ActiQis 
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Non  eji  inventus.  A£lIon  on  the  cafe  on  a  falfe  return  of  Non  eji 
inventus  by  the  {her iff  of  Galloway  in  Ireland,  It 
was  averred,  that  the  (herifF  at  the  time  of  the  de- 
livery of  the  Capias  had  the  perfon  in  cufiody  at  Gat- 
hivay  in  the  city  of  Dublin,  and  the  a(5lion  is  brought 
in  the  county  of  the  city.  Per  Saunders  :  On  a  Ca^ 
pias  delivered  to  the  (henfF  out  of  the  county,  he  is 
not  bound  to  hold  him  there.  So  upon  a  Latitat^ 
which  is  no  warrant  to  the  ftierifF  to  take  him,  but 
only  in  his  bailiwick.  Court:  This  may  be  by  Ha- 
beas corpus,  or  frefti  fuit,  and  being  after  verdift, 
that  finds  the  falfe  return  (for  the  return  was  Non 
eJi  inventus  in  balliva\  and  the  jury  find  that  he  was 
in  ballivd  at  the  return  of  the  writ,  the  court  will 
prefume  him  legally  in  cuftody.  3  Keb.  Rep,  557* 
pi.  70.     Id.  561.  pi.  74.     Id.  600.  pi  37. 

For  not  ^rrefiing      Plaintiff   declares,    he    had   profecuted   a   Capias 

*^?'^f^"^"'^  SL?zin{\:  Chapman,  who  was  indebted  to  the  plaintiff 
in  100/.  and  delivered  it  to  the  IheniF  at  Newport 
P.  and  that  the  (heriff  po/?ea  ^  adtunc  &  ibidem  po- 
iuijfet  arrejlar'  the  faid  Chapman;  but  that  the  de- 
fendant machinans  to  delay  the  plaintiff,  ^c.  arref- 
iare  the  faid  Chapman  &  adtunc  ^  ibidem  ab/iinuit 

Ret.  tion  eJi  in-  ^  recufavit,  and  had  falfely  returned  Non  eJi  inven- 
tus. Defendant  pleads  Non  culp^,  and  verdift  pro 
qUer\  Court:  After  verdid;  the  declaration  is  good 
enough;  and  though  poiuiffet  arrejiare,  without  (hew- 
ing how,  or  that  the  defendant  was  in  view  of  Chap- 
man,  &  potuijfet  denotes  a  pofTibility,  and  this  is  true 
if  he  were  in  the  county,  and  the  (heriff  is  not 
bound  to  attend  his  office  in  every  particular  cafej 
yet  it  fhall  be  intended  fuch  matter  was  given  in  evi- 
dence;  by  which  it  appeared  to  the  jury,  that  the 
(heriff  potuijfet  arrejiare,  and  the  declaration,  quod 
recufdvif,  doth  imply  opportunity  :  but  it  was  agreed 
to  be  good  caufe  of  demurrer.     T.   y.  40. 

In  cafe  againft  the  iheriff  of  Oxfordjhire,  for  a 
falfe  return  of  Non  eJi  inventus  to  an  alias  capias  ad 
fatisfaciendum  upon  a  judgment  of  the  Common  PleaSy 
recovered  by  the  plaintiff  againft  one  Edward  Jones 
for  21  /.  10  X.  and  upon  error  brought  in  the  King's 
Bmch  affirmed,  upon  which  the  whole  fum  amount- 
ed 


^jentus. 
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cd   to  43/.   upon  Not  guilty  pleaded,  the  caufe  was 
tried  before  L.  C.  J.  Raymond^  at  Nifi  prius  in  Mid- 
dlefex^  Mich,  term   12  Geo.    And  it   appeared  upon 
the  evidence,  that  the  fheriff's  bailiffs  upon  the  firft 
Capias  had  frequent  opportunity  of  taking  defendant; 
and  that  when  that  return  was  out,  the  under-ftierifF 
defired  the  plaintiff's  attorney  to  take  out  another 
Capias  ad  fatisfaciendum^  and   he  promifed  to  arreil 
defendant,   but  he  did  not,  though  he  had  opportuni- 
ties to  arreft  him  upon  that  writ.     And  tlje  defen- 
dant in  this  caufe  upon  the  trial  attempted  in  miti- 
gation of  damages  to  prove,  that  the  defendant  \n 
the  original  adl:ion  might  yet  be  taken,  but  failed  in 
that  proof,  it  appearing  yones  had  abfconded;    upon 
which  by  the  diredlion  of  the  Ch.  Jufl.  the  jury  gave 
the  whole  43/.   debt  in  damages.     And  the  defen- 
dant moved  for  a  new  trial  ;   firll:,  becaufe  the  Cb. 
Jufl.   refufed  to  adniit  the  flieriff's  bailiff  to  be  a 
witnefs  upon  the   trial,  to  prove  that  he  ofcen  en- 
deavoured to  have  arrefted  Jones  on  this  Capias  ad 
fatisfacienduTTi^  but  could  not.     Sed  non  allocatur',  for 
his  brothers  /agreed  with  him,  the  bailiff  was  no  legal 
Witnefs,  becaufe  he  is  interefted  in  the  caufe,  having 
given  fecurity  for  his  due  executing  procefs,  and  by 
confequence  could  not  be  a  witnefs  in  his  own  caufe. 
Then  it  was  infifted  upon  by  the  counfel  for  the  de- 
fendant, that  the  damages   were   exceffive,   becaufe 
'  the   jury   had   given   damages   for   the   whole  debt; 
whereas  they  faid  the  jury  ought  to  have  given  only 
I  the  charges  the  plaintiff  had  been  at  in  the  fuing  the 
'  Capias  ad  fatiifaciendum^  l^c.   in  damages,      ^ed  non 
allocatur ;  for  upon  the  circumftances  of  the  cafe  the 
court  thought  it  very  proper,  the  whole  debt  fhould 
be  given  in  damages.     Note;  upon  giving  the  ver- 
dict, the  plaintiff  entered   into   a  rule   by  confent^ 
that  the  fheriff  fhould  have  liberty  to  ufe  his  name, 
in  order  to  recover  the  debt  againfl  ^/ones^  the  fheriflf 
confenting  to  indemnify  the  plaintiff  againfl  all  cof^Sj 
i^c.     2  Ld.  Raym.  141 1.     Sir  a.  650. 

In  an  action  for  a  falfe  return,  the  plaintiff  de-  When  an  saion 
dared,  that  he  recovered  206 /.  of  Alexander  Urket,  It'illTfllfe 
and  that  the  fheriff  of  Mlddlefex  direded  his  war-  return,  v.hat  is 

U     o  rant  S*"^*^  evjdfnce  to 

lupport  fucb  ac- 
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rant  to  the  defendant,  as  high  bailiff  of  Tfejlmlnfter^ 
to  levy  this  money  whieh  he  had  recovered  of  the  faid 
Alexander  XJrkeU  ""^^  prafaf  Alexander  convt^lus  eji. 
The  defendant  returned  upon  the  back  of  the  virar- 
rznt  Nulla  bona,  ultra  i  /.  within  his  bailiwick.    For 
this  falfe  return  the    prefent   adion  was    brought. 
Upon  the  evidence  at  the  trial  this  warrant  was  pro- 
'    duced,  but  there  was  a  blank  left  for  the  name  of 
Alexander  Urkety  fo  that  the  warrant  required   the 
defendant  to  levy  this  206  /.   quas  Carolus  King  recu- 
perajfet  verfas  nobody,  unde  conviSfus  ejl.     A  verdict 
was  however  given  for  the  plaintiff,  fubje£t  to  the 
opinion  of  the  court  upon  this  variance,  which  was 
argued  was  not  material ;  as  this  warrant  is,  the  de- 
fendant would  have  been  punilhable  if  he  had  levied 
this  money  of  XJrht\  effeds,  provided   he  had  had 
any  in  his  bailiwick  ;  that  the  warrant  was  illegal 
upon  the  face  of  it,  to  require  an  officer  to  levy  the 
money  upon  A.   which  B.    has  recovered,  without 
faying  that  B,   has  recovered  of  A.    If  this  was  fo, 
the  officer  could  not  be  anfwerable  for  making  this 
return,  whether  the  return  be  true  or  falfe.    For  that 
would  be  to  puni{h  an  officer,   when   he  does  not 
execute  a  writ,  which  if  he  did  execute,  he  would 
be  punifhable  likewife.    On  the  other  fide  it  was  ar- 
gued, that  if  the  name  of  a  ftranger  had  been  filled  up 
in  the  blank,  he  did  allow  the  argument  would  hold, 
but  as  the  warrant  now  is,  it  could  have  no  other  .| 
reafonable  conftruaion,  but  that  the  money  was  re- 
covered of  Vrket.    And  this  cafe  was  refembled  with 
another,  that  is  well  known,  of  a  grant  being  made 
between  A,  and  B.  of  certain  lands;  Habendum  to 
B>   and  his  heirs.     This   grant  is  clearly  good  ;   and 
yet   the  lands  were  not  faid   in   the  premiffes  to  be 
granted  to  B,    The  Chief  Juftice  did  allow  this  cafe; 
and  in  the  prefent  cafe  too  inclined  to  think  that  the 
warrant  v/as   good,  and  would  fupport  the  declara- 
tion.     He  faid    in    the  prefent  cafe,  the  warrant  is 
not  fet  out  in  htec  'Oerha  in  the  declaration,  only  thei 
fubftance  of  it;  and  he  thought,  this  might  be  taken 
to  be  the  plain  fubftance  and  meaning  of  it.     Hovir^ 
ever  the  court  ordered  copies  to  be  given  them  of  thf- 

warran^^ 
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warrant,  and  likewife  of  the  declaration.  BarnarJ, 
K.  B,  364. 

Argued,  that  the  plaintlfF's  evidence  had  fupport* 
ed  his  declaration.  That  the  warrant  in  the  prefent 
cafe  was  fuch  a  one  as  the  hailifF  was  juftifiable  in 
executing.  Cro.  "Joe,  288.  relied  on.  If  this  was 
fo,  the  Tingle  queftion  would  be,  whether  the  plain-^ 
tifF ought  not  to  have  declared  upon  the  warrant  ac- 
cording as  the  form  of  the  warrant  was,  or  whether 
fuch  a  general  declaration,  as  in  the  prefent  cafe^ 
would  be  fufficient.  That  fuch  a  general  declara- 
tion would  be  fufficient,  and  that  the  evidence  does 
not  vary  from  it,  many  cafes  might  be  cited.  One 
Was,  where  piaintifF  declared  upon  a  note,  as  in- 
dorfee  to  him  or  order.  Upon  evidence  the  not6 
appeared  to  have  been  indorfed  to  the  plaintiff  only, 
without  faying,  to  him  or  order ;  and  yet  it  was  held^ 
that  the  evidence  maintained  the  declaration.  Again, 
upon  oyer  a  bond  appeared  to  have  been  given  to  R't^ 
chard  '   folvendum  e'ldem  Rkhardo  Bifoop',  and 

the  declaration  was  of  a  bond  to  Richard  B'lfoop  \  yet 
held  to  be  fufficient.  11  Mod.  275.  pi.  23.  So 
Mich,  10  Geo.  in  the  cafe  of  Lord  Vifcount  5"^^  and 
SeaU  an  indenture  was  produced  in  evidence  between 
Lord  8ay  and  ^eal  of  the  firft  part  ;  one  Knight  of 
the  fecond  part;  and  one  Johnfon  of  the  third  part; 
which  witnefTeth,  that  for  barring  an  eflate-tail  had 
granted  to  Knight.,  without  faying  who  had  granted, 
to  the  intent,  that  johnfon  fhould  bring  a  writ  of 
Entry  againft  him.  The  qaedion  there  was,  whe- 
ther the  name  of  Lord  oay  and  ^eal  (liould  be  fup- 
plied,  and  held  it  might.  10  Mod.  45.  2  Ventr. 
142.  where  a  v/ill  was  produced  at  a  trial  at  bar, 
witneffing  that  a  certain  parcel  of  land  was  devifed 
to  A.  and  his  ifiue,  and  another  parcel  of  lands  to  B. 
and  his  ifllie,  and  in  cafe  they  died  without  ilTue, 
then  to  another.  The  court  ordered  their  officer  iri 
that  cafe  to  read  it,  and  he  read  it  without  ifTue  ; 
and  held  good.  Accordingly  they  faid,  that  in  the 
prefent  cafe  the  blank  in  the  warrant  fhould  be 
fupplied,  or  the  word  verfus  rejected,  as  beinq;  in- 
fenfible  ;  and  therefore  they  hoped,  the  evidence  well 

U   4  fupported 
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fupported  the  declaration.  The  court  faid  that  this  is 
a  matter  of  fome  difficulty,  and  therefore  it  was  ad- 
journed for  farther  confideration.  Ibid,  418.  2 
Stra.  909. 

Error  brought  by  the  (herifF,  upon  a  judgment 
againft  him  upon  a  writ  of  Scire  fac\  for  an  ill  re- 
turn of  a  Fieri  fac\     2  Saund.  341. 

The  plaintiff  (hewed,  that  the  {heriff*  returned, 
tliat  his  officers  had  by  his  warrant  feifed  goods  to  the 
value  of  j6o/.  and  that  they  were  refcued  out  of 
•their  cuflody,  fo  that  he  could  not  levy  the  debt  5 
and  that  the  faid  S.  had  no  other  goods  whereupon 
to  levy  it,  and  then  the  plaintiffs  fuggeft,  that  the 
160/.  were  not  paid  to  them.  Defendant  demurred. 
Et  judic*  pro  quer\  And  the  defendant  brought  er- 
ror, that  (uch  Scire  fac^  did  not  lie,  but  rather  debt; 
and  alfo  that  the  (heriff  was  not  chargeable  upon  a 
Scire  fac\  if  he  did  not  return,  that  he  had  the  mo- 
ney in  his  hands.  Sed  nm  allocatur.  For  the  plaintiff 
upon  fijch  return  could  not  fue  out  a  new  execu^ 
tion,  tinlefs  for  the  furplus,  and  there  could  be  no 
Venditioni  exponas ;  and  therefore  the  plaintiffs  ought 
to  have  debt  or  a  Scire  fac\  or  otherwife  they  are 
without  remedy,  and  that  by  the  feizure  the  (heriff 
bad  property,  and  might  receive  the  goods  though^ 
out  of  his  office :  and  judgment  was  affirmed. 

If  a  Capias  ifTues  againft  /.  S.  and  the  (heriff 
doth  not  make  any  return  upon  the  fai<l  writ,  he  is 
a  trefpaffer  ah  initio.,  and  falfe  imprifonment  lies 
againfi  him.      Compl.  Sher.   174. 

Before  the  flat.  13  Edw.  Jh  i.  c.  19.  regularly, 
for  not  returning  a  writ,  the  (heriff  was  amerced 
quoufque^  ^c.  but  for  a  falfe  return,  or  imbeziling 
the  writ,  adtion  lay  at  Common  law.  2  Inji.  151. 
This  ftatute  prevents  the  return  of  a  'Tarde^  i.  e. 
^uod  breve  adeo  tarde  venit^  quod  praceptum  regis 
exequi  non  potuit. 

It  is  a  queftion  if  action  on  the  cafe  lies  againft  a 
(heriff  for  not  returning  a  Cap'  utlagat\  It  feems 
it  does;  for  the  party  has  lofs  by  not  returning  the 
writ,  though  the  queen  may  amerce  him  for  his  con- 
tempt.    Cro.  EL  873. 

A(5lion 
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A6lion  on   the  cafe  lies  againft  a  ftierlff  for  not  Summons. 
returning:  a  fummbas.     Leon,  146. 

If  a  Capias  be  returned  out  of  an  inferiour  court  c^^*  out  of  infe- 
to  an  officer  of  the  court  to  take  f.  S,  and  he  took  riour  court,  and 
him  accordingly,  and  does  not  return   the  procefs,  "°  "'^"'^"* 
he  is  a  trefpafTer  ab  initio,  for  as  much  as  he  is  the 
officer  that  ought   to  recurn   it,  and   he  is  a  (herifF 
within  his  jurifdiiSlion.      2  Rol.  Abr.  563. 

If  a  Capias  in    procefs  be  awarded   to  the  {herifF, 
and  he  makes  his  warrant  to  a  bailiff  errant,  who  is 
a  fworn  and  known   bailiff  within   the  county,    to 
take  him,  and  he  does  it  accordingly,   if  the  fheriir  Bailiff  errant  or 
does  not  afterwards  return  this  writ,  it  (hall  m'akQ^^^^^^ ^f  ^^^'^ 

r     rr         »    •    •   •        i  r      %        '      \  in         pumihed  for  the 

him  a  trejpajjer  ab  initio^  becaule  he  is  but  the  (he-  nocretu;nof  the 
rifF's  fervant ;  and  for  this  he  ought  to  be  fubje6t  to  ^^eriff* 
the  wrong  done  to  the  party,  as  his  mafter  is.  But 
if  the  bailifF  errant,  in  that  cafe,  return  the  body 
and  the  warrant  to  the  (herifF,  although  the  (he- 
rifF doth  not  return  the  writ,  yet  he  is  ex- 
cufed.  And  if  the  (heriff  upon  fuch  procefs  make 
fpecial  bailifFs,  and  they  take  the  party,  and  the  (he- 
rifF doth  not  return  the  writ;  although  there  is  not 
any  default  in  the  bailifts,  yet  they  are  trefpajfers  ab 
initio,  becaufe  they  are  but  fervants  to  the  fcerifF, 
and  by  his  appointment;  but  this  feems  a  forry  rea- 
fon  :  and  I  take  it  Cro.  Car,  446,  447.  is  good  law. 
For  the*  the  (lierifF  ought  to  return  his  writ,  other- 
wife  his  j unification  in  falfe  irnprifonment  is  not 
good  ;  yet  it  is  not  To  with  his  fervant,  for  he  has 
no  means  to  inforce  the  fljcrifr  to  make  return  there- 
of; and  if  what  he  does  is  legal,  it  fliail  not  be  made 
illegal  to  him  by  the  aci:  of  default  of  another.  Cro. 
Car,  446,  447.    ^  ^    _ 

Upon  a  Capias  in  procefs,  if  the  flierifF  makes  his  where  no  de- 
■warrant  to  a  baililFof  z  frarchife  to  execute  it,  who  ^^"^.'^ '^  \"  "^^ 
does  it  accordingly,  and   makes-return  of  the  body  ^.^'j-^   he  is  ex- 
and  warrant  to  the  (herifF,  and  the  (herifF  after  does  cufcd. 
return  t'ne  writ,  yet  this  (ball  not   make  the  (herifF 
a  trefpaffer  ab  initio^  becaufe  he  had  done   his  duty, 
and  no  default  is  in  him,  and  he  is  the  ofEcer  of  the 
franchife,  and  not  of  the  flier iiF.    Compl,  Sher.  11b. 

The 
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Sheriff  not  to  file  The  court.was  moved,  that  the  ftieriiF  may  not 
the  return,  de-  ^^  admitted  to  file  the  return  of  a  writ,  becauie  ac- 
pending  aition.      .  .    n    i-        r 

tion  on  the  caie  was  dependina;  againlt  nim   tor  not 

returning  it;  becaufe  then  the  action  would  abate j 

and  it  was  grant.ed.     Stik  408. 
Laying  the aa ion        Jn  a  writ  of   Entry  fur  di[feifin^    the  land  lying  m 
and  declaration,    ^j^^  ^^^^^.^  ^^  ^    jj:  ^^^  pJaJntifF  deliver  the  writ  of 

fummons   to  the  {heriff  of//,   in  London^  and  after 
the  (herifF  fummoned   the  defendant  upon  the  land^ 
and  after  doth  not  return  the  writ;   for  which  a£lion 
on  the  cafe  is  brought  in  London,  where  the  writ  was 
delivered   to  him  ;   and   the  defendant  pleads  he  did 
not  fumm  -n  him,  ^c.   unon  which  :hev  are  at  ifTuej 
this  may  be  tried  in  London.     2  Rol.  Abr.  807. 
For  not  return-        A(f^ion  on  the  cafe  againft  an   under- fherijfF,  and 
ing  the  fummons.  jg^lares,  whereas  the  plaintiff  had  brought  a  writ  of 
entry  againft  H.  C.   and  delivered   it  to  the  under- 
(herifF  to  be  executed  in  forma  juris,  and  gave  him 
two  {hillings  for   the   executing  of  it,  and    that   at 
fuch  a  day  he  caufed  the  faid  H.  C.  to  be  fummoned, 
yet  falfo,  ^c.  he  did  not  return  the  writ  of  fummons 
at  the  day  of  the  return.     Cro.  EL  I'JS-,  397. 
It  is  not  averrc(l,      It  was  moved  in  arred  of  judgment,  for  that  it  \s 
that  the  officer    ^^^  averred   he  ivaa  under- (herifF,  and  continued  in 
office.  his  ofEce  at  the  day  of  [he  return  ;  for  otherwife  the 

a^ion  lies  not  againfl  In'm.    Scd  non  allocatur.    Leon, 
146.' 
It  {hall  be  in-         It  (hall  be  intended  that  he  continued  in  his  office, 
tended.  ^^^  j^g  ^^g  under-fberifF  when  the  writ  was  delivered 

to  him ;  and  it  is  alledged,   that  he  caufed  fummons 
to  be  made,  and  did  not   return   it  at   the  day,  by 
which  it  (hall  be  intended  that  the  authority  was  in 
him.    The  declaration  was,   that  the  faid  Afirey  (de- 
fendant) intendem  ^  machinam  iffum  quereniem  in  ac- 
tione  fud  pradi^*  profequend*  impedire,  iffc.  did  not 
Saith  not  tunc     retum  the  fummons,  but  faith  not  tunc  exijlen'  un- 
exipn,  Qfc.       der-(herifF,  yet  it  is  good  ;  and  if  the  defendant  were 
not  under-iherifF,   the  fame  (hall   come   in  of   the 
other   fide. 
Aaion  againft         If  (hg  flierifF  levies  goods,  and  dies  before  fatif- 
executors,  '        fa6lion   to  the   plaintilF,  an   adiion  of  debt  will   lie 
againlt  his  executOK.  But  where  the  (henfF  is  charge- 
able 


Chap.  7.    JSctiirn  of  ffilfrit<j^  299 

able  in  his  life-time  for  a  fpecial  "Tort  or  Misfc-azance^ 
there  his  perfon  is  only  chargeable;  and  a^io  ?noriiur 
cum  pei'fona.      Cro.  Car,  539. 

At  Comrtion  law,  when  the  (herlfF  made  a  falfe  Concerning  tra- 
return  upon  a   writ,    an   action  mi2;ht   be  brought  ^^"^  ^^'  ^^j'"' 

■    n       '         r  ■       "    r  ••         o-  ments,  and   a- 

againft  him   for  this   falfitv ;  and   in  this  acrion  the  gainft  returns. 

{herifF*s  return  might  be  traverfed.    'Jenk.  Cent.  143. 

pL  98.  and    the  reafon  why  an  averment  did  not  lie 

againft  the  flieriff's  return  at  Common  law  is,   that 

he  is  a  fworn  officer  to  whom  the  law  gives  credit. 

Id.  ib. 

Error  becaufe  the  defendant  was  not  fummoned 
in  a  Pnecipe  quod  reddat^  at  the  church  door, 
according  to  the  ftat.  31  EUz.  c.  3.  and  by  reafon 
of  the  default  a  Grand  cape  was  awarded,  and  the 
iheriff  returned  him  fummoned  at  the  church  door. 

Court:  He  (hall  not  have  this  averment,  hut  hh  A^]on  far  de- 
a6lion  of  Deceit  againfl  the  ffteriff.     Cro.  Eliz.  9, '^">''  but  not  on 
10,  371.  pL  14,  397.     Mo.  349.  pi.  467.     Gold/b.^'''''''^''''' 
128.  pi.  22.     If  in  partition  the  flier  iff  return,  he 
was   there  in  proper  perfon,  and   this  return  be  re- 
ceived, and  the  writ  filed,   then  the  court  cannot  ex- 
amine it  ;   for  the  return  is  good,  and  the  party  can 
have  no  averment  a2;ainft:  the  return,  nor  error.    The 
jury  appeared  on   a  trial,  and    the  defendant  would 
have  challenged    the   array  ore  tenus^   becaufe  it  was 

returned    by  one  S.  Sheriff  two  days  after  he 

had  received  a  writ  o{  D  if  charge.  Court:  He  cannot 
challenge  it  for  that  caufe  ;  becaufe  it  would  be  a 
dIre<Sl:  averment  againft  the  record,  for  it  was  re- 
turned by  him  as  flieriff,  and  the  return  accepted. 
Cro.  Eliz.  369. 

The  King's  Bench  would  fuffer  a  traverfe  to  a  fhe- Traverfe  sl- 
riff's  return,   bscaufe  it  is  falfe.      And    In   the  Cj?/w- ^^^"^* 
mon  Bench  it   is  ufual,  and  precedents  ordered  to  be 
fearched.      19  Vin.  Ahr.  200.  pi.  28.    in  notes. 

Sed  dijllnguendum  eft.     And  I  (hall  (hew  in  what  Aver  nent. 
cafes    one    may    aver    againft    the    return    of    the 
iheriff. 

A  man  may  aver  againft  the  refurn  of  the  flieriff,  Matter  col- 
if  the  return  be  a  matter  collateral  lateral. 

As 
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As  if  the  (hsrifF  upQn  a  Capias  return  a  Refcous^ 
there  may  be  an  avernient  againft  it.     Owen  132. 

Averment  may  be  againft  the  return  of  the  {heriffy 
though  not  m  the  fame  acEtion  ;  for  falfe  return. 
Winch  100. 

If  the  return  of  the  (herifF  concern  my  inheri- 
tance, I  fhall  have  averment  againft  it.  2  RoL 
Rep.  54-         . 

In  a  Pracipe  quad  reddaf^,  at  the  fummons  re- 
turned, he  may  fay  that  his  name  is  T!  B.  arid  that 
he  was  fummoned  by  the  name  of  y.  B.  becaufe 
otherwife  he  fnail  lofe  his  land  by  default.  19  H* 
6.  10.  h. 

If  the  fherifF  return  a  man  outlawed  of  felony, 
he  may  aver  againft  this  return,  that  he  came  in  at 
the  fifth  county,  and  tendred  fureties,  and  fb  was 
outlawed  ;  for  this  is  in  cafe  of  life  and  member,  t 
Ed.  3.  24.  b.  Jenk.  Cent.  122.  pi.  47.  Dy.  223. 
This  cafe  was  denied  to  be  law.      12  Mod.  424. 

On  Scire  fac'  againft  the  tertenants,  the  defendant, 
after  the  return  of  the  (heriff,  pleads,  that  he  is  not 
tenant.  The  plaintiff  demurs,  becaufe,  as  Cro.  EL 
872.  he  Is  eftopped  by  the  fherifF's  return.  And  in 
RaJiaVs  Entries.^  tertenancy  is  traverfed  as  to  refcue. 
And  Cro.  El.  859.  it  is  agreed,  That  wafte  is  tra- 
verfable  on  the  return  of  the  fnerifF.  But  per  Cur*, 
A  general  Non- tenure  by  leflee  for  years  is  pleadable; 
for  elfe  his  pofleftion  would  be  difturbed  by  Eje6t' 
ment.  Cro.  El.  872.  Co.  Ent.  620,  622,  3,  4. 
Cro.  El.  859.      3  Keh.  Rep.  170.  pi.  6. 

So  by  Windham :  In  fome  cafes  one  may  plead 


Wafte. 
View. 


and  aver  againft  the  return  of  the  fheriff^,  as  to  a 
Scire  facias  that  there  were  other  tertenants  not 
named,  for  he  is  not  omnifcient.  And  though  the 
fheriff  return  that  fuch  are  tertenants,  yet  that  ftiall 
not  conclude  the  defendant,  but  that  he  may  fay  an- 
other is  tertenant  of  parcel,  who  is  not  warned. 
But  Rol.  is  exprefs,  that  Non-tenure  cannot  be  plead- 
ed in  error  againft  the  return  of  the  fherifF.  Keh, 
Rep.  55.      Cro.  Jac.  50.      2  Rol.  Rep.  202. 

In  wafte,  if  the  officer  return,  that  the  jury  had 
the  view  s  yet  if  the  contrary  appear  by  examina- 
tion 
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tion  at  the  trial,  the  return  fhall  not  conclude  any 
of  the  parties.     2  Saund,  255. 

Though  a  man  may  not  aver  contrary  to  the  (he-  Averment  that 
liPs  return;  yet  he  may  fay,  he  who  had  indorfed  ^^^^^"°^^^'' 
his  name  on  the  back  fide  of  the  writ  was  not  (he- 
rifF;  becaufe  by  the  Common  law,  until  flat,  of 
Ed.  2.  c,  no  fherifF  or  officer  ufed  to  put  their 
names  to  the  returns ;  and  this  averment,  that  he 
that  made  the  return  is  no  true  officer,  is  not  taken 
away  by  the  ftatute.     Teh.  34. 

If  bailifFs  of  franchifes  that  have  returns  of  writs.  Averment  ag; 
make  a  falfe  return,  the  party  (hall  have  averment  jj^^jj^l^gj^f^^gj 
againft  it,  as  well  of  too   little  iffues  as  of  other chifes. 
things,  as  well  as  he  (hall  have  againft  the  fherifF; 
but  all  the  puni(hment  (hall  be  againft  the  bailifFs. 

The  fherifF  returns  a  Refcous  pn  a  mefne  procefswrit  of  privilege, 
to  a  writ  of  Privilege^   and  attachment  awarded  Nijt 
caufa.     The  preignotaries  affirmed,  that  the  parties 
might  traver((2  the  return  ;  but  the  whole  court  of 
opinion  to  the  contrary.      T,  "J.  39. 

Though  it  appears  by  Dy.  212.  pi  36.  that  fuch 
return  was  allowed  in  C.  P.  to  be  traverfed,  yet  it 
had  not  been  pradtifed  of  late.     2  Vent.  175. 

Motion  to  traverfe  (herifF*s  return  of  a  refcue, 
denied  by  Holt  C.  J.  who  faid,  he  had  indeed  known 
it  allowed  in  one  cafe  j  but  there  are  many  authori- 
ties, and  the  conftant  praftice  to  the  contrary.   Comb, 

295- 

The  diftindlion  herein  laid  down   in   variety  of  Return  of  refcm 

books  and  cafes  is,  that  on  a  refcue  on  mefne  procefs^","^^*"  proccrs 
1      n        rr  ,  /•  i    •      y  t  •    o       and  on  execution, 

the  Ineriir  may  return  the  refcue,  and  is  lubjedt  to 

no  a(5tion  ',  for  that  on  a  mefne  procefs  he  was  not 

{a)  obliged   to   raife  the  Pojfe  Comitatus,  nor  would 

it  be  convenient  fo  to  do  on  the  execution  of  every 

mefne   procefs.     Cro.  Eliz,   868.     March    \.     W, 

Jo.  201.     2^"!fl'  198.    RoL  Rep.  389.    Mo.  852^ 

2  Lev.  144.     6  Mod.  141.     Lutw.  130,  131. 

[a]  But  the  (herifF  may,  if  he  pleafes,  take  the  PoJJe  to 
arreft  one  on  mean  procefs.     Noy  Rep.  40, 

2  But 
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But  if  the  ilieriff  takes  a  man  upon  an  execution, 
as  upon  (a)  a  Capias  ad  fathfaciend\  2iXv^  he  is  ref- 
cued  irom  him  before  he  can  bring  him  to  prifon, 
though  he  returns  the  refcue,  yet  this  fliall  not  ex- 
cufe  him  ;  for  when  judgment  is  pafTed,  and  he 
and  his  bail  do  not  furrender  him,  nor  pay  the  con- 
demnation money,  and  then  a  Capias  ifTues,  to  which^ 
there  can  be  no  bail,  there  it  is  prefumed  that  he  will 
not  be  forthcoming,  becaufe  neither  he  nor  his  bail 
have  fatisfied  the  judgment,  and  therefore  the  IherifF 
ought  to  take  the  Pojfe  Comltatus -,  and  confequently 
it  cannot  be  a  good  return,  that  he  took  the  body, 
but  that  it  was  refcued  ;  and  the  party  may  have  an 
a6tion  of  efcape  againft  the  (lieiifF  on  this  return; 
and  this  is  provided  by  the  Itatute  13  Edw.  Ji.  I. 
cap.  39.  which  was  made  to  prevent  fheriffs  from  re- 
turning refcuers  to  the  king's  writs.  Cro.  ^ac.  419. 
Rol  Rep,  388,  440.     3  Bulji.  198.     Mo.  852. 

In  an  action  on  the  cale  againft  the  fiierijfF  for 
an  efcape  upon  mefne  procefs,  tiie  defendant  pleaded 
a  refcue,  which  on  demurrer  w^s  held  a  good  plea, 
though  he  did  not  (hew  that  the  refcue  vi^as  returned. 
3  Lev.  46. 

But  if  one  taken  on  mefne  procefs  be  once  in  pri- 
fon, the  flierifF  cannot  return  a  refcous,  for  the  law 
prefumes  that  he  hath  [h)  power  to  keep  him  there. 
Rol.  Rep.  441.      3  Bujfi.    198.      Cro.  Jac.  419. 

If  a  felon  be  attaint,  and  in  [c)  carrying  hmi  to 
execution  he  is  refcued  from  the  fherifF,  the  (herifF 

is 

[a]  Or  upon  a  Capias  utlagatum  after  jadgrr»ent.  Cro. 
Jac.  419.      B.0L  Rep.  389. 

[b]  But  it  the  prifon  is  broke  by  the  king's  enemies, 
this  {hall  excufe  the  (her iff;  4  Co.  84.  Vent.  239.  but 
not  if  broke  by  rebels  and  traitors,  for  the  flierifF  or 
gaoler  hath  his  reintdy  over  againft  them.  4  Co.  84. 
Cro.  EUz.  815.      2  Mod   28.      Vent.   Z'^C). 

(f)  *'  If  any  perfon  (hall  by  force  refiue  or  attempt  to 

refcue  any  perfon  convicted  of  murder  going  to  execution 

or  during  execution,  he  fhall  be  deemed  guilty  of  felony, 

and  fliail  fuffer  death  without  benefit  of  clergy."     Stat. 

25  Gto.  2.  <:.  37.  /  9. 

..  If 
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is  puniftiable  notwithftanding  the  refcue  ;  for  there 
is  judgment  given,  and  the  (lierifF  fliould  have  taken 
fufficient  power  with  him  ;  and  therefore  in  that  cafe 
the  townfhip  is  not  finable.  H.  H.  P.  C.  602. 
and  there  faid  that  a  refcue  is  no  excufe  in  felony. 

It  hath  been  adjudged,  that  the  return  of  a  refcue  Return  quafhed. 
by  a  iherifF  muft  fhew  the  year  and  day  on  v/hich  it 
was  made,  fuch  return  being  in  lieu  of  an   indidl- 
ment.      3  H.  7.    II.    pi.  3.     Bro,   Ahr,    tit.  Return 
de  brief  ()'],     Fitz.  Abr.  tit.  Coro.  45.     Attach,  i. 

But  it  hath  been  held,  that  the  fheriff's  return  of 
a  refcue  on  a  Latitat^  without  mentioning  the  day 
of  the  caption,  was  fufficient;  all  the  clerks  in  court 
affirming   the   precedents  to  have   been   fo.     Palm, 

53^' 

The  fheriff's  return  of  a  refcue,  without  men- 
tioning the  place  where  it  was  made,  was  held 
naught,   and   the   party  difcharged.     Ma.  422.    pL 

585. 

S3  where,  upon  a  Latitat  awarded  againfl  y.  S.  the 
(herifF  returned  a  refcous  on  fuch  a  day,  but  did  not 
mention  any  place  where  the  refcous  was  made;  and 
adjudged  a  void  return,  becaufe  it  doth  not  appear 
that  either  the  arrefl  or  refcous  were  within  his  ju- 
rifditSion  ;  but  if  it  had  appeared  to  have  been  done 
in  the  county,  it  fliould  be  intended  within  his  bai- 
liwick  though  it  was  within  a  liberty  in  the  fame 
county  ;  and  even  in  fuch  cafe  the  refcous  had  been 
lawful,  becaufe  the  arreit  was  good,  nobody  being 

*'  If  any  perfon  after  execution  fhall  by  force  refcue^  or 
attempt  to  refcue^  the  body  of  fuch  oiFcnder  out  of  the  cuf- 
tody  of  the  fherifF,  or  his  officers,  during  the  conveyance 
of  fuch  body  to  any  of  the  places  hereby  directed,  or 
from  the  company  of  furgeons,  or  their  fervants,  or  from 
the  houfe  of  any  furgeon,  where  the  fame  is  depofited  ; 
every  perfon  fo  offending,  ihall  be  deemed  guilty  of  fe- 
lony, and  be  liable  to  be  tranfported  to  fome  ot  his  ma- 
jefty's  colonies  in  America^  for  feven  years,  and  be  fubject 
to  the  like  punifhment  and  conviction,  in  cafe  of  returning 
into  Great  Britain  within  the  faid  feven  years,  as  other  te- 
Ipns.**     Ibid,  f.  10. 

prejudiced 
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prejudiced  thereby  but  the  lord  of  the  liberty. 
Telv.  51. 

But  where  the  return  of  a  refcous  recited  that  a 
Latitat  was  directed  to  him,  iffc.  and  that  he  made 
his  warrant  to  his  bailfFs,  who  arrefted  A.  and  that 
he  was  refcued  by  jf.  S.  this  was  held  good,  though 
it  did  not  fhew  the  time  or  place  where  the  refcue 
was' made.     2  Rol,  Rep.  255. 

Upon  reading  the  {her  ff's  return  of  a  refcous, 
thefe  exceptions  were  taken  to  it  ;  firfl.  It  is  faid 
Feci  Warrantum  meum  Thoma  'Taylor^  and  doth  not 
fay  that  Thomas  Taylor  was  his  bailiff.  Secondly, 
He  doth  not  fay  for  what  caufe  he  made  his  warrant, 
and  fo  it  appears  not  whether  it  was  lawful  or  not; 
and  upon  thefe  exceptions  it  was  quaflied.    StiL  Rep, 

155. 

Exception  to  a  (herlfF's   return  of  a  refcue,  that 

it  was  not  alledged  that  the  party  was  in  cuftody,  it 

being  only  by  implication  that  he  v/as  refcued  out  of 

the  bailift's  cuftody ;  and  for  this  it  was  quaflied;  fo 

that  it  was  not   returned  who  refcued,  or   that  the 

party  refcued  himfelf.     Sid.   332.     Lev.   214. 

The  {herifF  returned  a  refcous  on  a  fpecial  bailiff, 
viz.  that  Cook  and  feven  others  made  an  afTault  on 
the  bailiff,  ^c.  and  the  party  arrefted  cepit  ^  ab- 
duxit^  when  it  ought  to  have  been  ceperunt  et  abduxe- 
runt ;  and  the  court  held  the  return  good  as  to  Cook, 
but  void  as  to  the  others;  and  he  was  admitted  to 
make  his  fine  by  [a)  attorney,  which  was  6  j.  ^  d. 
Lit.  Rep.   2. 

A  refcue  of  a  perfon  arrefled  on  mefne  procefs  was 
returned  againfl  divers  particularly  named,  and  the 
retLirn  was  that  they  refaijferunt.,  without  faying  et 
quilibet  eorum  refcujjit ;  and  held  well  enough,  it  be- 
ing in  the  affirmative.    Vent.  2.     2  Keb.  Rep.  436. 

{a)  An  indictment  of  a  refcous  returned  againfl  one  into 
B  R»  ought  not  be  quafhed,  although  it  be  erroneous, 
except  the  party  that  is  indicted  tor  it  do  appear  perfonally 
in  court,  for  he  cannot  in  fuch  cafe  appear  by  attorney, 
becaufe  the  offence  was  criminal  and  perfonal,  for  which 
he  muft  anfwer  in  perfon.     2  Lzl.  Abr.  573. 

Exceptions 
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Exceptions  tak.en  to  the  return  that  it  was  Feci 
lVarrant\  without  faying,  Subfigillo  officii^  but  over- 
ruled, for  it  cannot  be  a  warrant  unlefs  it  be  under 
feal,  and  the  faying,  Feci  vjarrant'  dire^\  implies 
it  was  fo.     T.  Jon.  197. 

The  flieriff  returned  a  refcous  thus;  Firft,  Non 
efl  inventus  in  haW  mea^  and  Executio  refidui  brevis 
patet  in  fchedula  huic  brevi  annex\  and  that  was  of  a 
taking  and  refcous ;  and  the  return  of  the  refcous 
was  quaflied  for  the  repugnancy  ;  for  per  Cur,  after  Repugnspt^ 
Non  ejl  inventus  all  the  reft  is  idle,  and  there  remains 
no  more  for  the  (her iff  to  do.  But  note;  Upon  the 
return  of  a  refcous  the  (heriff  always  concludes,  that 
after  the  refcous  made  the  defendant  iV^«  £/? /w-z^^w/. 
in  halliva.      6  Mod.  220. 

The  return  of  a  refcue  was,  that  the  party  was 
in  cuftody  of  three  of  the  bailiffs,  and  that  the  de- 
fendants infulium  fecerunt  upon  one.  Which  the  {he- 
riff called  Ballivos  meos\  and  for  that  reafon  it  was 
quafhed.     5  Mod,  218. 

It  hath  been  a  great  queftlon,  and  much  debated 
in  variety  of  cafes,  whether  upon  a  refcue  of  a  per- 
fon  out  of  the  cuftody  of  a  (heriff 's  bailiff,  the  (herifF 
is  to  return  the  xe{c\iQ  fecundumveritatem  fa£iiy  01  fe- 
cundum  veritatem  in  legCy  that  is,  that  he  was  refcued 
out  of  the  cuftody  of  the  bailiff,  being  the  truth  in 
fa6t,  or  out  of  his  own  cuftody,  being  the  truth  in 
law  ;  the  bailiff's  cuftody  being  in  law  the  cuftody 
of  the  (heriff  himfelf ;  and  it  feems  now  agreed,  that 
a  return  either  way  is  good;  and  i  erein  fome  books 
diftlngui(h  between  a  bailiff  of  a  [a)  liberty  and  a 
common  bailiff,  and  fay  that  the  return  of  a  refcue 
out  of  the  cuftody  of  a  bailiff  of  a  liberty  ought  to 
be  fo  expreffed,  becaufe  he  is  fuch  a  public  officer  of 
whom  the  court  takes  notice.  Others  diftinguifh 
(b)  between  an  action  on  the  cafe  and  an  indictment 
for  a  refcous,  for  that  in  the  firft  the  plaintiff  mu(t 
declare  as  the  truth  is,  vi%.  that  he  was  refcued  be- 
ing in  the  cuftody  of  the  bailiff,  but  that  in  an  in- 

{a)   2  RoL  Rep.  26^.     Stil.  Rep.  417.     Z«"i;.  214, 
[b]  Cro,  Jac,  242.     f.  Raym,  i6l.     ^  Mod,  217. 

^  diriment 
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dl£lment  It  muft  be  according  to  the  operation  it  hath 
in'  iaw.  Palm.  532.  't.  Jon.  197.  Cro.  Elzz. 
780.  Lev.  214.  i  Lev.  28.  T.  Raym.  161.  4 
Mod.  293.  5  M'i.  217.  Sid.  332.  5//7.  i^^/>. 
417: 
Return  of  refcue      Motion   to  quafli  the   return  of  a  refcue,   which 

of  a  man  in  cuf-  rz*   ^    ^      /         •  'A  '     j*      <^'    jr    • 

tody  of  the  <he-   ^^^^f    y^rtute  brevis   mini  direct  ject  a   warrant    to 
riff  out  of  the     J.  S.  and  J.  N.  my  baihfts,  who  by  virtue  thereof 
cuftody  of  the     ceperunt  et  arreftaverunt  the  defendant,  et  in  cvflodla 
nantandquafhed.  ^'^^^  hahuerunt^  quovfque  A.  and  B.  refcujferunt  the  de- 
fendant ex  cu/hdia  J.  S.  et  J.  N.  haUivorum  ?neorum  ; 
and  it  was  quaOied.     For  by  Holt  Chief  Jufttce,   the 
fheriff  (hould  either  have  returned,   that  the  defen- 
dant was  in  his  cuftodv,   and  refcued  out  of  his  cuf- 
t-ody,  or  that  he  was  in  cuftody  of  the  bailiffs   and 
refcued  out  of  their  cuflody,  either  of  which  returns 
had   been  good.     But  this  return  is  repugnant,  viz. 
that  the  defendant  was  in  cuftody  of  the  (heriff,   and 
refcued  out  of  the  cuftody  of  the  bailiffs.      Ex*  rela- 
tione  nCri  Jacob.     Ld.  Raym.  589.      2  Salk.  586. 
Ilcturn  of  refcue.      A  return  of  a  refcue,  and  four  exceptions  taken 
to  it. 

Firft,  That  it  faid  the  bailiff  by  virtue  of  the 
warrant  took  the  defendants,  and  arretted  them, 
when  by  law  it  is  the  arreft  of  thefheriff  j  but  it 
was  over- ruled  per  Cur^. 

Second  ;  Not  faid  that  the  defendants,  who  were 
man  and  wife,  were  in  the  poffeflion  of  the  bailiff; 
but  faid  only  that  the  bailiff  took  and  arretted  them, 
and  being  fo  arretted  and  being  in  my  cuftody  they 
were  refcued  out  of  my  cuftody  j  this  was  held  well 
per  Cur%  for  that  exijlentes  in  cuflodia  was  an  af- 
firmance. 

Third;  Objecf^ed,  that  in  the  return  it  is  faid  that 
Parker  and  M.ary\\\%  wife  non  funt  inventi  in  balliva 
Strfi,  215.  medy  but  do  not  fay  quod  uterque  eoru   non  eji  invent*; 

and  for  this  caufe  the  return  was  quaftied  ;  for  tho* 
k  was  urged  that  this  part  of  the  return  did  not  con- 
cern the  party  injured;  who  was  the  plaintiff,  yet 
per  Cur\  We  muft  judge  upon  the  whole  return, 
and  this  is  an  excufe  returned  why  he  did  not  exe- 
cute this  writ ;  and  the  excufe  is  not  compkat,  for 
4  he 
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he  might  not  be  able  to  find  the  wife,  and  yet  might 
find  the  hufband,  and  the  diiFerence  is  between  an 
affirmative  and  a  negative  in  the  nature  of  the  thing; 
if  you  affirm  of  many  you  affirm  of  each,  but  it  is 
the  contrary  in  negatives. 

Fourth  ;  That  it  is  not  faid  Ft  ^  armis  they  ref- 
cued,  but  only  Vi  b*  armis  to  the  aflault  ',  and  for 
this  I  held  the  return  naught,  filentibus  the  reft  of  the 
court.  To  fupport  the  firft  refolution,  the  cafe  of 
T!he  King  and  Mafcal  Cooks  wTis  quoted,  which  con- 
firmed my  opinion  alfo  as  to  the  Fi  ^  armis.  For- 
iefc.  Rep.  362. 

It  feems  that  antlently,  when  the  (herifF  returned  Whether  /he- 
a  refcue,  the  party  was  admitted  to  plead  to  it  as  to  '"'f '^  ^^^"''"  °^ 
an  mdictment ;  but  tnecourle  or  late  has  been  not  to  verfable. 
admit  any  plea  to  it,  but  drive  the  party  to  his  adion 
againft  the  (heriff  in  cafe  the  return  was  falfe ;  and 
hence  it  is  now  fettled  that  the  return  of  a  refcue  is 
not  traverfable,  [^Supl.  toLtl.Ahr.  33.    Barnes  307.] 
but  yet  it  hath  been  held  that  the  fubmiffion  to  the 
fine  doth  not  conclude  the  party  grieved  from  bring- 
ing his  a£lion  for  the  falfe  return,  if  it  were  fo.    Cro» 
Ellz.  781,     Dy.    212.      T.   Jo,  39.     Fentr,   224, 
2  Fentr.  1 75.     Comb.  295. 

The  fheriff  upon  a  Capias  returned,  that  he  a^-  Refcous  x%t\xxT^t^t 
refted  the  defendant  at  S.  and  would  have  carried 
him  to  the  gaol,  and  A.  B.  refcued  him.  This  re- 
turn was  infufficient,  becaufe  he  did  not  (hew  at  what 
place  A.  B.  made  the  refcue ;  for  it  (hould  not  be 
intended  the  place  where  the  arreft  was.  Bro.  Abr» 
tit.  Reiorn  de  briefs  pL  97.  Id.  tit.  Lieu,  pi.  57. 
Dy.  69.   pL  29.     Mo.  422.   pi.  585.     Palm.  563. 

Upon  a  Latitat  awarded  againft  PF.  the  iheriff  re- 
turned a  refcGus  on  fuch  a  day,  but  mentioned  no 
place  where  the  refcous  was ;  and  adjudged  void,  be- 
caufe non  conjtaty  whether  the  arreft  and  refcous  were 
within  his  county  andjurifdidion;  but  if  it  had  ap- 
peared to  be  done  in  the  county,  though  he  does  not  Joy 
■(infra  ballivam  meam)  it  fliall  be  intended  within  his 
bailiwick,  though  it  was  within  a  liberty  in  the 
fame  county  ;  and  even  in  fuch  cafe  the  refcous  had 
'been  unlawful  becaufe  the  arreft  was  good  and  no 

X  2  offence. 


Return  of  D<wtf/* 
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ofFencc,  unlcfs  to  the  lord  of  the  liberty.  Teh.  5  r, 
52,  cites  II  //".  4.  2.  14  //.  6.  ^^r^  Impedit, 
yenk.  125.  />/.  53.  5.  P.  that  the  return  is  void; 
becaufe  it  cannot  be  traverfed  for  want  of  a  place, 
out  of  which  the  jury  {hall  come. 

The  defendant  pleads  Plene  adm'inijiravit^  and  ver- 
A'lGt  is  for  the  plaintiff.  This  eftops  the  (herifF  of 
the  county  where  the  trial  was,  to  return  Nulla  hona^ 
for  he  is  concluded  by  the  verdict  to  make  any  re- 
turn contrary  to  it;  but  the  (herifF  of  another  coun- 
ty (hall  not  be  fo  concluded,  but  the  flier  iff  of  the 
county  where  the  writ  is  brought  ought  to  return  a 
Devajlamt^  and  thereupon  the  plaintiff  fliall  have 
procefs  into  another  county.  2  Leon.  pL  90.  An- 
derf.   32. 

And  the  queftlon  further  was,  if  a  Teftatum  (hall 
ifjTue  into  another  county,  before  the  (herifF  of  the 
county  where  the  writ  was  brought  had  returned  a 
Devajfravlt^  and  not  refolved  ;  but  without  doubt  it 
is  the  fafer  way  to  do  it  upon  the  return. 

The  principal  cafe  was  ;  debt  in  London  againft 
an  executor,  upon  Plene  admin'tjiravit  it  was  found 
for  the  plaintiff.  The  plaintiff  afEgned  the  fame  to 
the  ^een,  and  a  Scire  fac'  ifTued  out  of  the  Exche- 
quer againft  the  defendant,  ^c.  into  the  county  of 
D,  and  the  (heriff  returned  Nulla  bona^  ^c.  which 
was  not  good,  caufa  qua  fupra^  though  the  debt  was 
well  affigned.  And  upon  a  conjlat  of  goods  in  an- 
other county,  he  may  well  have  a  Scire  fac*  into  an- 
other county.  2  Leon.  pL  90.  Bendl.  23. 
AfTets  found  and  gut  where  executors  plead  Plene  adminijirav\  it 
»/i&//°^  cS^°  ^^^  found  they  had  affets,  and  a  Fieri  fac'  iifued  to 
the  (heriff,  who  returned  that  they  had  not  any 
thing  within  the  county.  Per  Cur* :  It  is  a  good 
return,  becaufe  the  jury,  it  may  be,  found  afFets  in 
another  county;  fo  the  verdidt  (hall  not  bind  the 
(heriff.  2  Brownl.  Rep.  116. 
When  the  fheriff      If  it  appear  by  the  defendant's  plea  that  he  bath 

may  return  £>..     ^^^^^   -^  ^^^  ^^^^       ^^^  jf  ^^^  ^^.j^  ^^^^^^  ^  ^^iQ    j 

debt  m  the  defendant's  hands,  he  may  upon  the  de-  * 
fcndant's  own  (hewing  (without  any  damage)  return 
a  Devfljlavit ;  and  if  judgment  be  given  againft  an 

executor 


Debt  foand  af- 
figned to  the 
gueen. 
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executor  on  demurrer,  and  execution  awarded,  the 
fheriff  cannot  return  Nulla  habet  bona  tejiatoris.  But 
it  is  a  Devajiavh  if  it  be  found  againft  the  executor 
by  verdict.     Cro.  Eliz.    I02. 

Judsment  was  given  in  Banco  de  bonis  ie/iaioris^  S^tcial Scire fac\ 
and  Fieri  fac*  iffiies  out;  the  IherifF  returns  Nulla 
bona',  the  plaintiff  may  have  a  fpecial  Fieri  fac\  that 
the  (heriff  (hall  levy  the  debt  of  the  goods  of  the  dead, 
and  ft  fehi  conjlare  poterit^  that  the  executors  have  paux  return  and 
wafted  them,  then  de  bonis  propriis ;  and  if  the  (he- a^ion  lies, 
riff  makes  a  falfe  return,  the  party  may  have  an 
action  on  the  cafe.  But  if  upon  the  return  of  Nulla 
bona,  and  a  ^uia  tejlatum  eji^  that  they  have  wafted, 
a  writ  of  inquiry  is  awarded  what  goods  were  wafled, 
and  it  is  found  that  goods  ad  valentiam  of  the  debt 
were  wafted,  and  upon  that  Scire  fac*  to  have  ex* 
ccution  de  bonis  propriis  upon  two  Nlchils  returned  ; 
this  is  erroneous,  and  if  the  inquifitlon  be  falfe,  the 
party  hath  no  remedy ;  and  upon  two  Nichils  re- 
turned, the  defendant  (hall  be  condemned :  yet  per- 
haps he  had  not  notice.     5  Co.  32. 

To  that  purpofe  is  a  cafe  in  Lit.  Rep.  Judgment  A  like  cafe, 
was  given  againft  the  executor,  and  execution  award- 
ed ;  and  the  plaintiff  informs  the  (heriff,  that  the 
executors  have  wafted  the  goods  of  the  teftator ;  but 
the  (heriff  would  not  return  a  Devajlavit,  Hendon 
ferjeant  moved  for  a  commiftion  to  inquire  whether 
the  goods  were  wafted  ;  and  if  it  be  found,  then  the 
fheriff  might  return  a  Devajlavit  without  peril.  But 
the  judges  faid,  they  would  not  advife,  becaufe  it 
was  a  new  courfe.     Lit.  Rep.  47. 

But  in  Aldworth  and  Peelh  cafe  it  was  refolved.  Scire faede Unit 
There  debt  was  brought  againft  Feel  as  executor,  the  /'^/"'"j  fliaiJ  no? 
plaintiff  had  judgment  to  recover  de  bonis  tejiatoris  \  the^J^rmife  0?°" 
and   thereupon   a  Scire  fac*  was  awarded,   and   the  the  party,  but  on 
(heriff  returneth,  quod  nulla  hahuit  de  bonis  iejiatonis:  J^?'2"f"  ^^^^^ 
and  the  plaintiff  furmifeth,  that  he  had  wafted  the  ^J^avlt,  * 
teftator's  goods,  whereupon   he  prayed  a  fcire  fac^ 
why  he  (hould   not  have  execution  de  bonis  propriis. 
And  per  cur* :  This  writ  (hall  not  be  awarded  upon  the 
furmife  of  the  party  of  a  devaftation,  nor  in  any  cafe 
where  the  j^udgment  is  de  bonis  propriis^  unlefs  it  be 
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on  return  of  the  (her iff,  where  he  returns  zDevafta- 
vit,  Cro,  Eliz.  530. 
fponafpecial  1(  J.  recovers  zga'mO:  B.  debt  and  damages,  and 
return  the  huf-l  ^^^^^  ^  ^Ijgj^  ^^^  adminiftratlon  is  granted  to  C  his 
thrconverfionofwife,  who  waftes  the  goods,  and  after  takes  D.  to 
husband,  and  2i  Fieri  fac*  is  awarded  de  bonis  tejiatoris 
in  the  hands  of  D.  and  C.  and  the  (herifF  returns 
Nulla  hona^  &c.  and  upon  this,  on  furmife  that  they 
have  wafted  the  goods,  another  writ  was  awarded  to 
the  {beriff,  _y?y?^/  conjlare  peterit  per  inquiJition\  that 
they  have  wafted  the  goods,  then  to  warn  them  to 
(hew  caufe  why  execution  fhould  not  be  de  bonis  pro- 
priis,  and  fo  an  inquifition  is  taken.  And  the  (he- 
rifF  returned,  that  they  had  not  in  their  hands  any 
of  the  goods  of  the  inteftate  ;  but  that  the  femey  be- 
ing admlniftratrix  of  her  firft  husband,  had  goods  of 
the  value  of  lOo/.  of  the  faid  inteftate's,  and  had 
wafted  them  during  her  widowhood,  and  the  huf- 
band  had  not  wafted  any  of  them.  Et  fi  devaftaverunt 
according  to  the  v/rit,  the  jury  pray  the  dlredlion 
of  the  court.  Per  cur^ :  This  fpecial  return  of  the 
(heriff  is  good,  and  by  this  the  husband  is  to  be 
charged  for  the  converfton  of  the  wife.  Cro.  Car. 
600. 

The  (heriff  returns  a  Deva/iavit  (no  affefs  over 
being  in  queftion)  on  Non  eji  fa£ium  againft  an  ad- 
miniftrator  hy  Fieri fac'  with  2i Scire fac\  Per  cur*'. 
Though  it  be  a  falfe  return,  wexannot  help  it,  but 
it  is  at  the  (heriff 's  peril.  3  Keb.  Rep,  530.  pL 
20. 

On  Fieri  fac'  with  2i  Scire  fac\  and  affets,  the  (he- 
riff returned  wafte  ;  and  the  defendant  pleaded  P/ene 
adminifiravit.  The  plaintiff  demurred,  becaufe  the 
point  of  the  inquifuion  is  not  traverfed  ;  and  judg- 
ment pro  querent e. 

Debt  againft  an  executor,  and  a  recovery  by  ver- 
dict, and  judgment  upon  this,  and  2,Fierifac*  de  bonis 
of  the  inteftate;  upon  which  z  Devaflavit  was  re- 
turned, Tia  Elegit  iSiits  de  bonis  propr lis.  Mo.  299. 
pi.  446. 

If  A.  recover  againft  B.  and  execution  de  bonis 
tejiatoris^  ft  non,  de  bonis  propriis^  and  the  (heriff  up- 
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Fieri  fac*  to  whom  dire(5^ecl,  returns  a  Devaflavtt ; 
and  upon  this  a  Scire  fac^  is  granted  againft  ^,  to 
fliew  cauTe,  &c.  ^.  riiay  dlfcharge  himfelf  of  this 
Devaftavit  by  plea,  that  the  (herifF  levied  the  money 
upon  the  fiffi  Fieri  fac*.     Rol.  Abr.  903. 

An  aflion  was  brought  againft  a  (lierifF  for  a  faJfe  Judgment  againft 
return  of  a  Fi-  fac.  ai^ainft  an  adminiftrator,    de  bonis  3'"  executor,  &V. 

n      •  !  HT  »  -r      r  I  1    ■       ■  rr      '^y  f^onieflion  or 

iniejtati^  and  on  Aw?  cul^   verdict  for  the  plaintiti  ;  dptauit,  isanad- 
and^  cafe  was  made  for   the  opinion   of  the  court,  miflion  of  affets, 

, -^  and  heis  eftopped 

'T^'  1    •      -rr-        •  •      n  f      \^       to  %  the  con- 

Tiie  plaintifr  being  an  admmiitrator,   was  liied  by  trary  on  Dw^/- 
A,  and  pending  the  fuit,  let  judgment  be  againft  him  '^'^^^J'^,^"5P^^>t 
by  B.   but  did  not  plead  that  judgment  in  bar  of  the  ^"       ^'^..*.;^^!v^ 
adion,   vet  fold  tlie  inteftate*s  o;oods  to  oav  ^.     A. 
recovered  judgment,  and  fued  2.Fi.  fa.  on  v/hich  the 
flierlfF  levied  part,  and  as  to  the  reft   returned  a  De-^ 
vafiavit. 

Argued  pro  quer.  That  the  fufFerins:  judgment  by 
default  was  no  confeilion  of  affets,  and  that  the  fiie- 
rifF  ought  not  to  have  rtturned  2iDevq/Iavit  on  the 
Fi.fa.  but  a  Nulla  hona^  and  that  thereupon  there 
ought  to  have  been  a  Scire  fieri  inquiry  :  But  per 
curiam^ 

r.  The  fheriff  may  return  a  DevaJIavit  on  the  firft  De-vafiavh  may 
Fieri  fa.  if  he  will  ;  'tis  at  his  peril,  if  falfe,  and  the  tf.^"^"^!*^"  * 

y      .  irT'/--  F;./fl.  without: 

inquiry  is  only  for  his  latety.  inquiry. 

2.  If  an  executor  confefTes,  or  fuffers  judgment  by 
his  default,  he  admits  affets,  and  is  eftopped  to  fay 
the  contrary. 

3.  That  he  mij,ht  have  pleaded  the  Hrft  judgment 
obtained  by  B.  againft  the  a£lion  of  A.  M  riens  ultra ^ 

but  having  not  done  it,  he  has  confeiled  he  has  affets  ,   - 

to  anfwer  the  judgment  in  this  as  well  as  the  iirft 
a^^ion  ;  and  if  a  Scire  fac^  inquir*  had  been  awarded 
on  the  faid  judgment,  and  a  Devajiavit  returned, 
and  Non  devajiavit  pleaded,  the  adminiftrator  could 
not  have  given  in  evidence  the  firft  judgment,  bs- 
caufe  he  had  not  pleaded  it  when  he  might,  fo  no 
occafion  for  an  inquiry  ;  nor  is  he  injured  by  the  le- 
turn  o\  DevaJIavit  on  the  Fi,  fa,  fince  it  could  not 
have  been  avoided^   if  there  had  been  an  inquiry, 
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4.  The  admIniftrator*s  not  pleading  the  firft  judg- 
ment, and  nihil  ultra^  when  he  might,  is  an  admif- 
fion  of  aflets  as  to  the  fecond  judgment,  fo  that  he 
has  flipped  his  time,  and  he  is  eftopped  j  and  To  are 
the  jury,  and  their  verdi6l  is  void,  and  the  ftierifF 
(hall  take  advantage  of  all  eftoppels  between  the  par- 
ties :  as  if  an  action  be  brought  againft  a  feme  fole, 
and  (he  marries,  and  judgment  is  againft  her  as  fole, 
and  execution  thereon,  and  the  (herifF  takes  her  by 
that  name,  (he  is  eftopped  to  fay  the  contrary.  Salk, 
310.  pi.  14.  2  Ld.  Raym.  589.  See  Dy.  57,  222. 
2  S>id.  70. 
The  modem  But  now  the  pra£iice  Is  more  nimble  than  by  the 

praaice.  tcdious  inquifitions,  and  that  is,   by   bringing  a£lion 

in  the  Debet  &  detinet  againft  an  executor,  fuggefting 
2i  Devajiavit  \n  his  declaration,  without  any  return 
of  the  {herifF.  Sid.  397. 
Plea  of  Devafta-  SheriiF  returns  upon  inquifition,  that  the  defendant 
vk  to  Scire ja-  ^adminiftrator)  habuit  bona  &  catalla  in  manibus  fuis^ 
qua  fuerunt  del  intejlate  tempore  mortis  fua  ad  valen-- 
tiam  debiti  &  damnorum  recovered  by  the  original  judg- 
ment j  and  that  the  defendant  bona  ii  catalla  ilia  ad 
valenc*  debiti  ^S  damnorum  pradiSf  vendidit  &  elongavit 
ac  in  ufum  fuum  proprium  convertit  iff  difpofuit.  De- 
fendant at  the  return  of  the  writ  comes  in,  and  pro- 
iejiando  that  he  had  fully  adminiftred,  for  plea  he 
faith,  non  vendidit  feu  elongavity  iffc.  et  hoc,  ^c. 
Plaintiff  replies,  that  the  defendant  vendidit^  elongavit^ 
^c.  and  found  for  the  plaintiiE  Percur^:  Tho'  this 
is  no  apparent  iftue,  (but  whether  Devajlavit  vel  non) 
for  the  defendant  might  pay  debts  with  his  proper 
monies,  and  that  he  might  difpofe  of  the  goods  to 
his  own  ufe;  yet  it  is  good  after  verdlft.  For  the 
writ  of  Scire  fac*  fuggefts,  that  the  defendant  bona  & 
catalla,  i^c.  difpofuit  ea  intentione  quod  diSla  executio 
non  fieret.  Saund.  306.  And  it  is  the  defendant's 
own  fault  to  take  fuch  an  iflue;  for  he  might  have 
taken  ilTue,  that  he  had  not  goods  of  that  value,  or 
that  he  had  paid  any  fpecial  debt. 


CHAP. 
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.  habeas 
urato^um ; 


STAT.   8  H,  6.  c.  12.  extends   to  any  record,  Statutes  of  J^a- 
fpecialty,  copy,    ^c.     2.   Parol.      3.  PJea;     4./«'^'5« 
Warrant  of  attorney.     5.  Writ  original  and  judi- 
cial.    6.  Panel.     7.  Return,     But  by  it  mifprilion 
of  clerks  are  only  amendable;   but  it  extends  not  to 
an   infufficient  trial,   where  the  Fenue  is  miftaken. 
It  extends  not  to  a  return  of  a  fherifF,  where  it  fhould 
be  by  a  coroner:  Nor  to  a  trial  by  one  not  returned 
in  the  Venire  fac* ,     Nor  to  a  return  of  a  Venire  fac*^ 
without  the  name  of  the  fheriff.     Now  thefe  mifpri- 
fions  are  not  remedied  by  8  H.  6.  c.  12.   32  (a)  i/.  Mifprifions  not 
8.  c.  30.  nor  18  El'i'z.  c.  14.  (vl%.)  where  the  re-''"''^^^- 
turn  is  by  the  (herifF,  where  it  ought  to  be  by  the 
coroner:    when  the  (herifF  does  not  put  his  name  to 
the  return  of  the  jury;  when  no  return  is  on  the 
Ventre  fac^ ;  nor   when  one  gives  a  verdi6^,  who  is 
not  returned  ;  nor   to   infufficient  trials,  where  the 
Venue  is  miftaken.      8  Co.   156. 

After  verdiSf^  judgment  JJmll  not  be  arrejied^  for  that 
the  Venire  fac',  Hab.  corpora,  or  Diitrifigas,  was 
awarded  to  a  wrong  officer^  upon  any  infufficient  fug- 
gejlion^  or  that  the  Venue  was  in  foine  part  mifaward- 
ed^  or  iffued  out  of  more  or  fewer  places  than  it  ought 
to  be,  fo  as  fame  one  place  be  right  named.  Or  for  ' 
mifnaming  any  of  the  jurors,  either  in  the  furname^ 
or  any  addition  in  any  of  the  writs  or  returns  there- 
of, fo  as  conftat  de  perfona.  Or  for  a  Want  of  re- 
turn of  any  of  the  faid  writs,  fo  as  a  panel  be  re- 

.    (a)  Perpetuated  by  Ikt.  2^3  Ed'W,  6.  chap,  36. 

turned 
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turned  and  annexed  thereunto.  Or  for  that  the 
officer's  name  is  not  fet  to  the  return."  Stat.  2f 
Jac,  c.  13. 

Towbatffat.  No  2i£i3  of  ^eo fails  extend  to  appeals  or  pleas  of 

jeofails  do  not     ^v  -  o  •  •    r  •  t 

cttend.  See  g  ^"^  crown  ;  nor  to  actions  or  informations  on  penal 
./&»  c.  20./ 7,  laws,  except  in  (a)  17  Car,  2.  c.  8.  other  than 
concerning  cuftoms,  fubfidies  of  tonage  and  pound- 
age, to  which  it  extends  not.  But  the  ftat.  21  Jac, 
helps  not,  if  the  Chriflian  name -of  a  juror  be  mifta- 
ken,  and  the  lav/  notwithilanding.  5  Co.  41,  42. 
and  Cro.  jfac,  458.  remains  as  it  was.  See  2  Fin. 
Jbr.  292.  pi.  5.  - 

But  it  is  amendable  by  ftat.  18  EUx,  as  a  difcofi- 
tinuance  of  procefs,  as   Teppet  on   the  Venire^    a"n(J 
Tippet  on  th&  Dijiringas  was  amended.     So  Samuel 
in  the  Venire^  and  Daniel  in  the  Nomina  yurator* 
l[jia  Venue,  If  there  be  no  Fenue,  it's  aided  by  16  ^  ly  Car, 

2.  after  a  verdi6t,  if  the  caufe  be  tried  in  the  proper 
county  where  the  a£tion  is  laid.      2  Saund.  227. 
Towhatjudg-        All  the  fiatutes  oije&fails  (hall   be  extended   to 
ci  Je^fdih  ^3\\  judgments  by  con remon,  ml  di city  or  non  Jum  tnfor- 
Be  sxteaded.       maius  in  any  court  of  record,  and  no  fuch  judgment 
fhall  be  reverfed,  nor  any  writ  of  inquiry  of  damages 
executed  thereon,  be  ftayed  or  reverfed,  for  or  by 
reafon  of  any  imperfedion,  omiffion,  defeat,  matter, 
or  thing  v/hatfoever,  which  would  have  been  aided 
and  cured  by  any  of  the  faid  ftatutes  of  Jeofails^  in 
cafe  a  verdi^l  of  12  men  had  been  given  in  the  faid 
afiion  or  fuit,  fo  as  there  be  an  original   writ  or 
bill,  and  warrants  of  attorney  duly  filed  according  to 
the  law  as  it  is  now  ufed,  ^c"     Stat.  ^Ann,  c.  16. 
fe6i. 
To  prevent  chal-      And  whereas  great  delays  do  frequently  happen  in 
Isflges  to  the  ar-  trials,  by  reafon  of  the  challenges  to  the  arrays  of 
SonVIiLye'l     pa^s^s  of  jurors,  and  to  the  polls,  for  default  of  hun- 
dredors ;    for   prevention   whereof,    'tis  "  enacted, 
that  every  Fenire  facias  for  the  trial  of  any  ifFue,  in 
any  a£lion  or  fuit  in  any  of  her  Majefly's  courts  of 
record  at  IVeJlminJlery  (hall  be  awarded  of  the  body 

(a)  Perpetuated  by  i  Jac.  z.  c>  17.  feS.  5. 

of 
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of  the  proper  county  where  fuch  iflue  is  triable." 
2Ji^Geo.  2.  c.  18.  feSf.  3. 

But  4  Ann,  not  to  extend  to  appeals,  indi£lments.  Not  to  extend  to 
prefentments  j  or   to  any  writ,  bill,  adion,  or  in-  ^PP^a^s,  Gft. 
formation,  upon  any  penal  ftatute. 

Yet  this  a£i;,  and  all  the  ftatutes  ^{ 'Jeofails^  to  To  extend  to 
extend  to  all  fuits  in  any  of  the  courts  of  record  at  counties  paia- 
Ifejimlnjier^  for  recovery  of  any  debt  inimediately  ^.J^j/jg^Q^  ^^^^^^1^, 
owing,  or    any   revenue  belonging  to  her  Majefty, 
her  heirs  or  fucceflbrs ;  and  {hail  alfo  extend   to  all 
courts  of  record  in  the  counties  palatine  of  Lancafter^ 
Chejier^  Durham^  and  the  principality  of  Wales ^  and 
to  all  other  courts  of  record  within  this  kingdom. 

"  Jurors  to  ferve  upon  the  Tales  fhall  be  free- T^/^,.jnen, 
holders  or  copyholders  of  the  county,  and  returned 
upon  fome  other  panel  to  ferve  at  the  faid  aflizes, 
and  attending  in  court,  and  may  be  challenged  by  Challenge, 
plaintiff  or  defendant.  Demandant  or  tenant  is,  if 
they  had  been  impanelled  upon  a  Venire  facias^  to  try 
the  iffue.     Stat.  7^8/^3.  r.  32.  feSi,  3. 

By  4  Ann.  c.  16.  fe^,  8.  wheji  a  view  of  meflua-  viev/, 
ges,  lands  or  places  in   queftion,  (hall  be  thought 
neeeflary  by  the  court,  for  the  jurors  better  under- 
ftanding  the  evidences  that  will  be  given  upon  the 
trials  of  fuch  iflues,  in  every  fuch  cafe  the  refpe(5i:ive 
courts  in  which  fuch  a£lions  (hall  be  depending,  may 
.  order  fpecial  writs  of  Diftringas^  or  Habeas  Corpora^  S^echWipwgas 
to-iffue.     By  which  the  (heriff,  or  fuch  other  officer  ox  Hah"  corp"  jur, 
to  whom  the  faid  writs  fhall  be  direcfled,  fhall  be 
commanded  to  have  fix  out  of  the  firfl  twelve  of  the 
Jurors  named  in  fuch  writs,  or  fome  greater  num- 
ber of  them  at  the  pkce  in  queftion,  fome  conve- 
nient time  before  the  trial,  who  then  and  there  fhall 
have  the  matters  in  queftion  fhewrl  to  them  by  two  Vie wj 
perfons  in  the  faid  writs  named,  to  be  appointed  by 
the  court  5  and  the  faid  (heriff,  or  other  officer,  who 
is  to  execute  the  faid  writs,  fhall,  by  a  fpecial  return  Special  return. 
upon  the  fame,  certify  that  the  view  hath  been  had 
according  to  the  command  of  the  faid  writ. 

The  Venire  ought  to  be  delivered  to  the  fheriff  four  when  thsVemrt 
days  before  the  return  of  it,  if  the  jury  dwells  forty  o^giit  to  be  deij- 

miles  ;S{*  ""-=*=- 
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miles  off;  and  eight  days,  if  they  dwell  farther  from  ^ 
the  place  where  the  trial  is  to  be. 

The  name  of  the  fherifF  to  the  Dijiringas  and 
'Tales y  are  of  neceflity,  and  to  the  return  of  the  Ha- 
beas corpora,  by  the  ftatute  of  York  12  Ed.  2.  c.$. 
and  thefe  are  not  holpen  by  any  of  the  ftatutes  of 
Jeofails.  Cro.  Eliz.  3 10.  Cro.  Jac,  188.  Cra, 
£11%.  482,  509. 

InfufEcient  returns  are  aided  by  the  ftatute  of 
Jeofails  y  as  upon  the  return  of  the  Venire  fas^  there 
wanted  thefe  words,  ^ilibet  jurator'*  per  plegios. 
This  is  not  as  if  there  was  no  return  at  all.  And 
per  cur^ :  It's  an  infufficient  return  which  is  aided, 
and  it  was  awarded  to  be  amended  ;  for  the  omiflion 
of  pledges  is  but  matter  of  form,  and  not  like  where 
there  was  a  want  of  an  original.  And  fo  in  2  Rol, 
Rep.  87.  the  fherifF  returns  a  Venire  fac^  (viz.)  Ex- 
ecutio  tftius  brevisy  &c.  and  the  panel  of  the  jurors  is 
filed  to  it ;  but  under  the  names  of  the  jurors  he 
omitted  to  file  the  pledges.     Cro.  Jac.     2  Rol.  Rep, 

In  the  writ  of  Venire  fac'  awarded  to  the  {herifFof 
Somerfety  the  word  (Vicecomiti)  was  omitted  ;  yet 
he  returned  the  panel,  and  his  name  was  indorfed. 
Per  cur'' :  It  is  error  :  but  becaufe  upon  the  roll  it  was 
Vic^  Somerfety  it  was  amended.     Cro.  Car.  595. 

Venire  fac^  was  album  breve,  (i.  e.)  no  name  of  the 
(herifF  was  indorfed.  It  was  denied  to  be  amended, 
Erownl.  43. 

The  return  of  a  Ventre  by  one  fherifF  of  London  is 
ill,  and  not  helped  by  the  flatute  21  Jac,  But  a 
Certiorari  coronatoribuSy  where  there  is  but  one,  is 
well  enough.  Keb.  Rep.  867.  pi.  14.  Sid.  243. 
pi.  5.      Keb.  Rep.   900.  pi  71.      901.  pi.  75. 

Venire  facias  was  awarded  in  the  time  of  Queen 
Elizabeth^  and  ^  Dijlringas  with  Niji  prius  in  the 
time  of  King  Jamesy  reciting  quod  dijlr  in  gat  jurator es 
nuper  fummonii'  incurianojlray  whereas  in  truth  there 
had  not  been  any  fummons  in  curia  of  the  King,  but 
of  the  Queen  only,  and  trial  and  judgment  there- 
upon ;  and  it  was  reverfed  for  this  error  :  for  this 
Dijiringas  with  Nift  prius  is  a  fpecial  authority  to  the 

juflices. 
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juftices,  who  being  juftices  by  the  fpecial  commlf- 
fion,  and  not  haying  authority  to  take  any  jury  but 
fuch  as  was  fummoned    in  curia  regis^  there  being 
none   fuch,    the   trial   by  the  jury    was    erroneous. 
Cro.  Jac.   ibi.     But  in  the  principal   cafe,  which 
was  error  of  a  judgment  in  Durham^  fuch  cafe  was  Amendment  In 
amended  ;  becaufe  the  juftices  of  Durham  are  origi-  ^^i>ofn,  and 
nal  judges  of  the  whole  record,  and  had  the  record  ^  ^* 
before  them  at  the  time  of  the  trial,  and  the  writ 
i.  being  variant,  might  be  amended  there.     Cro.  Jac, 
161. 

The  Venire  was  between  Heath  and  J.  T,  and  the  ^  <^^  ^^^  ~  ^ 
fherifF  returned   it   to  be  between  Heath  and  ^.  T,  mif-trial. 
This  was  a  mif-trial,  and  judgment  fhall  not  be  for 
the  plaintifF.     Winch  73, 

Venire  fac*  bears  Tejie on  2l  Sundays  it  was  amended  TefleSmdayi 
after  trial.     6  Mod.  286. 

A  Venire  fac^  bore  TeJie  out  of  term,  and  made  to  Amendment  by 
accord  with  the  roll ;  and  a  Dijiringas  was  amended  theroJJ. 
a  long  time  after  the  trial  :  yet  the  roll  being  good, 
it  was  amended.     Cro.  yac.    161. 

Venire  awarded  vicecomitibus  Lond'  Pracipimusjibi^  Pracipimusjihi, 
was  amended  after  verdi(9:.     So  if  after  the  Habeas 
ibi  hoc  brevcy  if  the  Nomina  jurat  or*  be  left  out.    Cro, 
Eli%,  543. 

In  the  award  of  a  Venire  fac^  fuper  quo  praceptum  „  „ 

fuit  vicecomttt  com  ,  ^c.  it  is  error  ;  it  ought  to  have 
been  Praceptum  eji.      2  Saund.  393. 

The  Niji  prius  roll  is,  that  challenge  being  made  Amendment  fui- 
to  the  {herifF  after  ifllie,  and  confefled,  a  Venire  fac*  challenge, 
was  awarded  to  the  coroners ;  but  the  roll  of  Nifi 
prius  was,  that  the  Venire  fac^  was  awarded  to  the 
fherifF.  Per  Cur':  This  roll  of  Nijt  prius  being  a 
mifpriiion,  and  which  ought  to  be  warranted  by  the 
record,  ought  to  be  amended.  Cro,  Jac.  353. 
Winch  Rep.  73. 

If  the  flier ifF  return,  that  there  are  no  freeholders  where  a  r^/-:;Ve 
of  the  Fi/nCy  or  if  the  Vifne  be  where  the  King's  writ/^c'  /hall  be  of 
runs  not ;  as  in  the  cinque  torts.,   &c.  or  in  a  place  ^^,:  '^^■^^^^  "'^^^ 

L  L  •■\         A  c  r       •  •      •       adjoining. 

where  the  men  are  privileged  from  lerving  on  juries 
out  of  that  place,  as  the  ijland  o^  Ely\  &c.  the  plain- 
tiff  may  pray  a  Venire  fac'  of  the  Vifne  next  adjoin- 
ing; 
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ing ;  and  if  the  Fifne  be  in  Wales,  (where  the  King's 
writ  runs  not)  the  Venire  fac*  (hall  be  direcS^ed  to 
the  (heriff  of  the  next  Englijh  county,  to  caufe  the 
jury  to  come  de  proplnquiore  Vifne  of  his  county  to 
the  Vtfne  in  Wales  adjoining ;  for  the  court  (hall  not 
be  oufted  of  the  plea. 

Words  left  out.  If  the  words  (quorum  quilihet  haheat)  be  left  out, 
or  duodectm,  or  qui  nulla  affnitate  attingunt ;  thefc 
are  amendable,  as  miftakes  of  the  clerks. 

County  omitted.  Venire  fac'  Was  in  this  manner:  Jacob\  &c.  Vice- 
comiti  falutem^  and  faith  not  of  what  county,  it  was 
amended.     CrQ.Jac.  ^^. 

Error.  Venire  fac*  was  returnable  coram  ma j ore  &  lalUvU 

de  Exeter^  without  faying  in  curia  vel  hie.     It  is  er-  ' 
ror,  becaufe  it  may  be  returned  in  a  tavern.     Sid, 

77- 
Vemrefac"  (pzfh-      If  2L  Venire  fac'  be   quafhed  for  confanguinity  to 
cd.  the  ftierifF,  a  Venire  fac'  de  novo  (hall  be  granted  to 

the  coroners.     2  RoL  Ahr.  720. 
Venire fae  deno-      The  awarding  of  a  new  Venire  fac*  to  the  (herifF, 
"""*  where  the  Venire  fac'  was  quafhed  for  favour  in  the 

under-fherifF,  is  not  error.      RoL  Rep.   272. 
VerC  fac  to  a  A  Venire  fac*  is  to  the  coroners  without  any  fug- 

wrong  officer,      geftion  at  all  of  any  challenge  to  the  iheriff.     This 

is  not  aided  by  21  Jac.  c.  13.   nor  by  the  16  &  ly 

Car.  2.  c.  8.  and  the  court  cannot  amend  this  di- 

redtion  of  procefs  to  a  wrong  officer  ;  and  the  court 

cannot  examine  the  truth  without  a  fuggeftion.    And 
Judgment arreft-jufjgment  was  arretted.     3  Keh.  Rep.  624.  pi.  4, 
'  *  Venire  awarded  to  the  coroners,  and  7ales  to  the 

fheriff  is  erroneous.     Cro.  Eliz.  574. 
Coroners.  If  a  Venire  fac^  be  directed  to  the  coroners,  all 

the  coroners  ought  to  join  in   the  return  ;  and  fo 
Error.  h^xh  the  ftierifFs  of  London  ought  to  join,  or  elfe  the 

return  is  not  good.     Hob.  97. 
/^Mod.65.  Sal.      Information  againft  defendant  for  a  riot  in  Chefer., 
COTKi.ioLwhere  which  is  z  county  palatine,  and  therefore  to  be  tried 
there  are  t  wo  ihe- there;    and    a    fuggeftion    being    entered   on    the 

ch?ilenged,Thi'  ^°^^'    ^^^^    ^^^    ^^^'^   ^^^    °^   ^^"'^^    ^^^^    ^^^   ^^' 

^fK/rerouftgoto  fendant,  the'  Venire  fac*  iflued  to  the  other  fheriff 

the  other,  and 

not  to  the  coroner.    If  iherifF  dies,  no  procefs  ihall  ifTue  till  another  be  made  jand  pra- 

ceis  ihall  not  go  to  the  coroner. 

only, 
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only,  and  a  jury  returned  ;  and  defendant  found  not 
guilty,  and  the  record  removed  thither.  And  moved 
in  arreft  of  judgment,  that  ih^Vmire  was  ill  dire£^ed, 
for  it  ought  to  have  been  to  the  coroners.  But  car*. 
Holt  delivering  it,  the  Venire  is  well,  and  trial  good^ 
and  fo  adjudged  before  between  Sir  D.  Rich  and  Sir 
'thomas  Player^  where  the  Venire  was  dire<Sted  to  Sir 
D.  North  only,  the  other  being  a  party.  For  the 
fheriff  is  the  proper  officer  to  whom  the  return  of 
writs  belongs  ;  and  the  law  does  not  commit  it  to 
others,  without  default  or  partiality  fufpe<Sled,  and 
then  conftitutes  the  coroner ;  but  where  there  arc 
two  fiieriiFs,  and  only  one  of  them  furpe£ied  of  par- 
tiality, and  for  this  defe£i:  is  challenged,  his  com- 
panion is  as  proper  a  perfon  to  fupply  that  ^thB.  as 
the  coroner.  But  it  is  faid,  both  {herifFs  make  but 
one  officer,  yet  every  one  of  them  is  a  (her iff;  the 
coroners  are  but  one  officer.  Mod,  198.  yet  if  there 
be  two  coroners,  and  one  of  them  be  challenged,  and 
if  four,  and  three  be  challenged,  the  Venire  (hall 
go  to  the  other;  but  if  none,  it  is  dire<fled  to  go 
to  them  all  :  fo  Venire  is  not  to  be  diredted  to  the 
coroners,  but  on  default  of  (heriffs.  If  (herifF  dies, 
procefs  does  not  iflue  till  another  be  made,  and  (hall 
not  go  to  the  coroners.  It  is  the  challenge  only  makes 
the  coroners  or  any  of  them  officers  ;  and  why  may 
not  the  challenge  as  well  make  the  other  {beriff  an 
officer?  Ina^w^r^  impedit  againft  the  archbifhop 
c^Tork^  if  he  be  found  difturber,  the  writ  De  admits 
tenda  idonea  perfona  goes  to  the  archbifhop  of  Can- 
terbury ;  yet  he  has  not  fuperiority,  but  only  pre- 
cedency. Dy,  327.  And  Venire  well  awarded. 
12  Mod.  22. 

The  (herifF  need  not  return  the  names  of  all  the  All  the  mmes, 
24  on   the  Di/iringasy  Hab*  corpora^  or  Venire  fac^y 
nor  affix  them  to   the  faid  writs.     Keh.  Rep,  418. 

And  it  was  agreed  per  cur\  1  Rgl.  Rep.  iii.  be-  Dijiringns  a- 
caufe  the  Venire  fac^  was  good  and   well  returned,  warded  per  & 
I  ?he  Dijiringas  fhall  be  awarded  by  the  flierifF. 

If  a  Dijhingas  ficut  alias  iifue  againft   the  jury,  Dipingas* 
I  and  no  other  Dijiringas  was  awarded  againft  them 

before. 
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Hab'  Cor, 


Contr&ry  Dijirin 
gas. 


before,  by  which  the  propofal  of  the  writ  is  falfe ; 
yet  this  is  not  error,  for  the  Venire  fac^  ferves  in- 
ftead  q{  2.  Dijirigas .      i  Rol.  Rep.  133.    . 

The  panel  of  the  HaF  corpora  was  amended  upon 
the  (herifF*s  oath.  And  where  the  Dijiringas  was 
blank,  yet  the  Venire  fac*  was  well  returned.  Cro. 
Jac.  483.  ^         ^ 

A  contrary  Dijiringas  Is  by  the  flierifF  put  to  the 
right  panels  and  tried  ;  the  trial  was  held  good,  fo 
though  no  Dijiringas  had  been  ,  for  as  th*s  is,  there 
is  no  writ  between  the  parties.     3  Bulftr,   180. 

Upon  an  information,  the  Dijiringas  was  tefled  the 
day  after  the  return  of  the  Venire  facias^  and  held 
not  amendable.  Salk.  51,  6  Mod,  164,  268. 
2  Raym.   106 1. 

Tales  not  removed  by  the  (herifF  or  his  deputy,  or 
any  fworn  officer,  but  by  a  clerk  of  the  court ;  but 
by  general  appointment  of  the  (herifF  it  is  well 
enough,  and  the  {herifF  is  anfwerable  for  it.  Keb, 
Rep.  357.  pi  48.  Sid.  90.  pi.  9.  T.  Raym,  240. 
Array  zitcr,&c.  Array  returned  by  the  {herifF,  after  his  difcharge, 
is  not  good.     Cro.  Eliz.  369, 


7ay, 
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lorts. 

Grand  jurors. 


IURIES  to  inquire,  are  grand  juries  at  affizes, 
or  the  quarter-feflions.  So  juries  returned  before 
jullices  of  peace,  to  inquire  of  riots,  forcible  en- 
tries, and  juries  returned  before  commiilioners  of 
fewers,  coroners,  l^c.  and  inquifitions  taken  before 
the  {herifF;  and  all  thefe  the  fberifF  is  to  fummon. 

Formerly,  upon  every  trial  in  perfonal  actions, 
the  {herifF  was  to  return  two  hundredors  at  leaft, 
Co.  Lit.  135,  158.  but  the  law  in  that  refpe£l  is 
now  altered;  for  by  flat.  4  Ann.  c.  16.  /  6,  7.  and 
24  G^^.  2.  c.  18.  /  3.  it  is  declared  not  neeefFdry, 
See  the  (latutes* 

If 
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If  It  be  conceived  an  indifFerent  jury  will  not  heJ^^y^^^^^^^^H 
returned  in  the  country,  the  court  on  motion  wi\l^^^  ^^^°^^^^^ f 
order  the  fherifF  to  attend  the  fecondary  of  the  office, 
with  the  book  of  his  freeholders,  to  have  an  indif- 
ferent one  returned.  So  it  was  done,  becaufe  the 
plaintifF,  in  a  former  trial  between  the  parties,  had 
feafted  four  of  the  jury  that  were  returned  upon  that 
trial,  2  Fin.  'Abr.  301.  pi.  I.  and  the  like  was  done 
in  C^;^/s  cafe,  15^  16  Car,  2.  B.R,  becaufe  C^^^, 
who  was  intltled  to  the  reverfion,  had  forbid  rent  to 
be  paid  by  the  tenants,  and  took  on  him  the  defence 
of  the  ejeSiment  brought  againft  the  tenant?,  was  of 
kindred  to  the  fherlff  and  under- (heriiF,  and  truftee 
for  them.  But  in  another  cafe,  17  Car.  2.  B.  R, 
the  court,  on  certificate  of  a  judge,  that  verdi£t  was 
given  contrary  to  evidence,  would  not  allow  that 
the  (herifF  (hould  bring  in  the  book  of  freeholders  to  . 

the  fecondary  for  the  ill  example  ;  but  ordered  the 
Iheriff  (hould  return  a  good  jury  in  the  new  trial. 

A  rule  was  made,  that  when  the  majier  Jiruck  a 
jury,  viz.  48  out  of  the  freeholders  book,  he  fiould 
give  notice  to  the  attornies  of  both  fides  to  be  prefent  ; 
and  if  the  one  came,  and  the  other  did  not,  lie  who 
appeared  (hould,  according  to  the  antient  courfe, 
ftrike  out  twelve,  and  the  majier  Jhould  Jirike  out 
the  other  twelve /^r  him  that  was  abfent.     Salk.  405,^ 

pi.  I.  _ 

In  fuch  cafe  the  jury  (hall  be  ftruqk  ex  parie^  and 
the  fecondary  (hall  ftrike  twelve  for  him  that  does 
not  attend,      li  Mod.  94. 

Upon  motion  that  the  caufe  to  be  tried  at  the  bar  Returned, 
was  of  great  confequence,  the  court  made  a  rule  for, 
the  fherifF  to  return  48  jurors  upon   the  jury.      2 
Li  I.  Abr.  155. 

If  by  rule  of  court  the  mailer  is  ordered  to  Jirike 
a  jury,  in  cafe  It  be  not  exprejfed  in  fuch  rule,  that 
the  mojier  Jhall Jirike  forty-eight,  and  each  of  the  par" 
ties  Jhall  Jirike  out  twelve,  the  mafter  is  to  ftrike 
twenty-four,  and  the  parties  have  no  liberty  to  (Irike 
out  any.     Salk.  405.  pi.  2. 

When  a  trial  is  to  be  for  a  thing  which  concerns  when  to  return 
the  under -fherifF,  there  the  hlgh-fherifF  (hall  return  the  jury, 

Y  the  ' 
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the  jury ;  if  the  trial  concerns  the  high-CherlflF,  th^ 
under-uierif?  (hall  not  return  the  jury,  but  the  co" 
roners.      2  Lit.  Abr,  155. 

The  attorney  general  moved  for  leave  to  amend  an 
Information  againft  defendant,  wherein  the  name  of  a 
commiflioner  of  excife  was  miftaken  ;  and  granted  ; 
and  that  the  mailer  might  ftrike  a  jury  hy  confenty 
which  was  alfo  granted,  being  only  a  cafe  of  Mif- 
demeanor^  but  not  In  capital  cafes ;  for  then  the  pri- 
foner  would  lofe  his  challenges,  and  ft  was  never 
afke-i  to  replead  upon  mending  the  information.  12 
Mod,  224. 

If  there  be  w  legal  exception  againjl  the  fheriffy 
the  court  cannot  flip  him,  and  order  another  to 
ilrrike  a  fpecial  jury,  without  confent  of  the  parties^ 
to  try  an  iffue  at  the  ailizes ;  but  if  there  is  any 
lawful  objection  againft  him,  and  it  appears  to  be  (b 
upon  aifiJavit  made,  then  a  fpecial  jury  may  be 
i^ruck  by  the  mafter  of  the  office,  without  confent 
of  the  parties.  But  a  fpecial  jury  may  be  granted 
to  try  a  cauj'e  at  har^  without  confent  of  the  parties ; 
but  never  at  the  Nift  prius^  unlefs  good  caufefliewn; 
by  three  juftices,  contra  Ch.  J.  8  Mod.  245,  248. 
Special  juries.  *'  His   majefty*s  courts  of  King^s  Bench^  Common 

Pleas  and  Exchequer  at  Weflminjler^  upon  motion 
made  in  behalf  of  his  majefty,  or  on  the  motion  of 
any  profecutor  or  defendant  in  an  indi6tment  or  in- 
formation for  any  mifdemeanor,  or  information  in 
the  nature  of  a  ^o  Warranto  in  the  King^s  Benchy 
or  in  an  information  'it\  the  Exchequer^  or  on  motion 
of  any  plaintiff  or  defendant  in  any  caufe  depend- 
ing in  the  faid  courts,  are  required  to  order  a  jury 
to  be  ftruck  before  the  proper  officer  for  the  trial  of 
any  ilTue,  in  fuch  manner  as  fpecial  juries  are  ufually 
flruck  in  fuch  courts  upon  trial  at  bar."  Stat.  3  Geo, 
2.  c.  25.  fe£f.  15. 

"  The  perfon  who  (hall  apply  for  fuch  jury  (hall 
pay  the  fees  for  flriking  it,  and  (hall  have  no  allow- 
ance  for   the  fame   on    taxation  of  cofls."     Ibid, 
feSf.   16. 
For  fpecial  juries      «   Xhe  jufliccs  of  the   feflion  or  aflifes  for  tke 
paiaLiae^""'^  '^^  counties  palatine  of  Chejler^  Lancajler  and  Durham^ 

upon 
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upon  motion  on  behalf  of  his  majefty,  or  of  any 
profecutor  or  defendant,  in  any  indid^ment  or  Infor- 
mation for  mifdemeanor,  or  on  the  motion  of  any 
plaintiff  or  defendant,  may,  in  cafe  they  think  fit, 
order  a  jury  to  be  flruck  before  the  proper  officer 
of  each  court,  in  fuch  manner  as  fpecial  juries  have 
been  ufually  ftruck  in  the  courts  at  Wejlminjier  upon 
trials  at  bar."     Stat.    6  Geo.  2.   c.  37.  f.  2, 

The  (herifF  ought   not   to  return  privilege,  to  be ^xei"ption  not 
exempt  from  juries;  but  he  ought  to  fummon,  and  ^^  P"vi.ege. 
fhall  not  be  liable  to  an  a6lion.    8ld.  ^43.  pi.    The. 
cafe  was,  Venire  fac'  was   awarded   to  the  (herifF  of 
the  city  and  county  of  Canterbury^  to  return  a  jur/ 
here  at  the  bar,  and  upon  the  Diftringas  the  fherilF'^"^  Dijlrhgas, 

'  ^       .  .  ^  exemption  grant* 

returns  this   to  be  an  ancient  city  and  county,  and  ed  by  the  king, 
that  the  king  had  granted   to  them  an  exemption, 
not  to  ferve  in  any  jury  out  of  their  city,  except  in 
cafes  of  high   treafon  ;  and   bv  exprefs  v^ords,   that 
they  fhould  not  ferve  cora?n  ipfo  rege.    By  courts 

Firft,  The  return  is  ill  :  becaufe,  if  it  w^t.e  in  thelll. 
povi'er  of  the  (herifF  to  return  privilege,  he  cannot 
do  this  upon  the  Dijiringas  or  Habeas  Corpora^  as  he 
did  here  ;  becaufe  by  tiie  returning  of  the  Venire, 
VIZ.  that  there  are  24  prob.  l^  legates  homines^  he  had 
concluded  himfelf,  there  being  alfo.  pledges  upon 
every  fuch  return. 

Secondly,  That  the  (herifF  may  not  return  fo  at  Privilege  of  ex- 
any  time,  but  ought  to  return  them  Summoned,  ^^^g^JJ^ij^g^j^^ 
and  the  parties  ought  to  come  herd ;  and  then  every 
perfon  who  had  caufe  of  privilege  ought  to  claim 
here  in  perfon,  and  not  the  (heriff  for  them.  Mo, 
883.  pi.  Sid.  293,  pi.  The  court  awarded  an 
alias  Dijiringas,  in  regard  the  (herifF  cannot  vary 
from  the  firfl:  Venire  returned,  but  muft  have  the 
fame  men.  Keb.  Rep.  Sby.  pi.  and  no  aftion  lies 
againft  the  (heriff  upon  their  delivery  of  the  writ  of 
exemption.      Hard.   389. 

But  in  RoL  Rep.  1 19.  aftion  on  the  cafe  adjudged  A£lion  on  the 
to  lie  againft  the  (heriff,  for  returning  one  of  a  iury,  ^afe  again  ft  the 
who  lived  in  a  place  which  is  exempt ;  and  4  Injt.  ing  one  exempt. 
Chap,  130,  382,  447,  461,  488.  adion  gn  the  cafe 

Y  2  lies 
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lies  againft  the  (herii?,  for  returning  a  perfon  ex- 
empt of  a  jury. 
What  jurors  the      Yhc  {hcrifF  mufl  not  return  magis  remotos^  minus 
turn.  fuffcientes^  U"  ?nogis  fufpe^os^  by  the  ftatute  13  Edw. 

Jiat.  I.  c.  38.  and  if  he  do,- the  plaintiff  or  demandant 
fhall  recover  damages  by  the  ftatute,  if  he  be  de- 
layed, and  the  defendant  if  he  lofe  his  land,  and  28 
Ed,  Jlai.  3.  c.  9.  gives  double  damages  to  the  de- 
mandant. 

Theflieriff,  by  ftatute  \^Ed.  flat.  i.  r,  38.  muft 

not  return   men  decrepit,  Series  ultra  70  annos^  ho~ 

Not  ultra  70      mines  non  i'n  patria  commcrantcs  \   this  flarute  is  a  di- 

Went. Off. Exec.  ^^^  prohibition   in   itfelf,    and    therefore  the  party 

213.  grieved  may  have  action  on  the  a£t  a-zainft  the  flie- 

Nctice.  jjff_^    without   giving   notice  of    ficknefs,    or  Non- 

commorancy  ]  yet  the  ufe  is  to  fue  out  a  writ  grounded 

on  this  ftatute,  that  he  return  them  not,  and  notice 

by  word   is  good,   if  notice  were  requifite.     2  //?/?. 

And^'lhe  equity  of  this  ftatute,  and  alfo  the  rea- 
fon  of  the  thing,  feem  plainly  fo  far  to  extend  to 
grand  juries,  that  if  it  fhall  appear,  that  any  of  the 
perfons  above  mentioned  be  returned  on  a  grand  jury, 
the  court  will  eafily  excufe  their  non-appearance. 
«.  But  it  feems  clear,  that  any  fuch  perfons  being  re- 

turned on  a  grand  jury,  may  lawfully  ferve  upon  it 
if  they  think  fit.     2  Hawk.  PL  Cr.  216.  fe^.  20. 

If  a  juror  is  above  the  age  [a)  of  70,  or  is  fick, 
or  is  non-refident  in  the  county,  he  may  fue  out  a 
writ  of  privilege  for  his  difcharge;  but  if  he  be  re- 
turned and  appear,  he  can  neither  be  challenged  by 
the  party,  nor  excufe  himfelf  from  not  ferving,  \i 
there  be  not  enow  without  him.  2  Hawk.  PI,  Cr, 
418.   /  26. 

[a]  Though  a  man  be  very  aged,  yet  if  he  be  of  an 
able  body,  and  not  infirm,  he  is  not  to  be  excufed  from 
ferving. on  the  grand  jury.     2  Lil.  Ahr.  156. 

One  Butler^  a  man  of  72  years  of  age,  was  denied  by 
Rolle  Ch.  Juft.  to  be  excufed  to  ferve,  becaufe  he  was  of 
an  able  body,  and  had  his  fenfes  and  underflanding  per- 
fedl.     Id,  ib. 

Peers 
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Peers  of  parliament   not    to  be   Impanelled,  nofPeers,  &c» 
tenants  in  ancient  demefne. 

Where  the  demandant  or  plaintiff  is  delayed  of  Who  is  the  party 
his  fuir,  by  fuch  leturn  of  the  {heniF,  as  mogis  ^^^^^J^Ll  ^etiQ^n. 
niotos^  he  {hall  by  the  ftatuie  recover  damages  againft 
him;  or  where  the  defendant,  after  he  has  loft  his 
land  by  the  oath  of  themi  fo  returned  contrary  to 
the  form  of  the  ftatute,  and  after  he  doth  convi6t 
them  in  an  attaint,  and  fo  is  reftored,  he  may  then 
have  his  adliion  on  the  ftatute  for  his  damages.  2 
In/i,   448." 

If  one  dwe'l    in  Middle fex^  and  had    freehold   in  Freeholder  in 
the  county  of  Tork  over  40/.  the  iherift  of  Tork  may    °^  ' 
not  fummon   him  to  Middkfex  to  try  a  caufe  at  the 
b-ir  in  iVeflminfter  for  land  in  TorkjJnre.      13  Edw, 
Jlat,  c.  42.     RoL  Rep.  163. 

In  a  writ  of  right,  or  any  other  writ,  a  baron  of  P^^rs  excufed. 
the   realm  may  excufe  himfeif,.     2  HavA.  PL  Cr. 

415. 

Upon  a  trial  between  a  peer  and  another,  the  {he-  Peer,  a  partv» 

rift  muft  return  [a)  a  knight;  but  if  he  do  not,  and ^"'2^^  ^^^' 
the  peer  doth  not  challenge  the  array,  but  the  jury 
gaveTerdi6t,  he  {hall  not  have  advantage  of  this  af- 
terwards. 

A  jury  was  impanelled  of  the  town  o^  Souihamp-  '^^'^^'^  ^^  Souths 
ton^  and  called  to  the  bar  and  made  default,  and  the'^'^'^'^^' 
men  of  that  town  ftiewed  to  the  court  a  grant  made 
to  the  inhabitants  of  that'town,  that  no  return  {hould 
be  made  of  the  men  of  that  town  to  be  of  any  jury, 
and  prayed  the  allowance  of  their  charter;  and   the  Allowance  of 
court  appointed  them  to  plead  their  charter,  and  fo^^^^-^^^ 
they  did.      Brownl.  36. 

Upon  a  petition  from  the  governor  and  other  gen- 
tlemen of  the  IJIe  of  IVight  to  the  king  in  council^ 

(«)  See  2  ^tra.  1023.  u^7idr.  133.  3  Bac.  Ahr,  z^Z. 
Lord  Ch.  Juffc  Holt  faid,  that  the  reafon  knights  were  to 
be  on  a- jury  when  a  peer  was  concerned,  was  for  the  fecii- 
rity  of  the  commons,  for  a  knight  was  prefamed  to  be  a 
man  of  courage,  and  not  afraid  to  look  a  te/uv  in  the  face. 
:'  1 1  Mod  102.  But  this  challenge  is  now  taken  away  by 
Hat.  24  Geo,  2.  c.  18.  /,  4. 

Y  3  fuggeilijig 


326  SltltfeSJ*  Chap.  9. 

fuggefting  that  the  Inhabitants  of  that  ifland  ought  to 
bs  exempted  from  ferving  on  juries^  &c.   in  the  county 
of  Southampton,    unlefs  in  matters  concerning  landsy 
things^  relating  to  the  faid  IJland^  and   this  frr 


and 
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the  better  defending  the  faid  ifland.  This  matter  was 
referred  to  Sir  "John  Keyling  Chief  Juftice,  and  to 
call  to  his  affiftance  Archer  J.  the  judge  of  the  laft 
aflife  there,  who  certified,  that  they  had  called  be- 
fore them  the  clerk  of  the  aflife  for  the  county  of 
Southampton^  and  others  of  great  experience,  who 
informed  them,  that  in  all  former  times  fherifFs  have 
been  chofen,  and  grand  jurymen  returned  of  the 
inhabitants  of  the  faid  ifland  ;  but  that  the  judges 
had  always  been  careful,  upon  extraordinary  occa- 
fions  of  danger  from  any  foreign  enemy,  to  excufe 
the  appearance  of  thofe  inhabitants,  when  their  at- 
tendance was  neceflTary  for  the  defence  of  the  place  ; 
and  they  certified,  that  they  conceived  it  would  be 
a  great  inconvenience  to  the  county  of  Southampton^' 
that  the  inhabitants  of  fo  large  and  rich  a  place  as 
that  ifland  is,  fhould  be  totally  exempted  from  thofe 
duties  which  are  incumbent  on  the  inhabitants  of 
that  whole  county,  ^c.  And  after  this  certificate 
they  heard  no  more  of  the  bufinefs.  21  Vin.  Jbr, 
209.   pi.  8. 

If  a  man  has  a  charter  of  exemption,  and  fheweth 
it  to  the  (herifF,  yet  he  may  return  him,  for  the  flie- 
riff  is  not  a  judge  to  allow  or  difallow  his  charter, 
but  he  mufl:  fue  out  a  writ  of  allowance  of  his  char- 
ter, and  deliver  the  writ  to  the  (herifF,  and  fhew 
his  charter  to  him ;  and  then  if  the  flierifF  return 
him,  action  on  the  cafe  lies  againfl:  bim. 

On  a  Dorfetjhire  trial  at  the  bar,  on  default  of  all 
the  jurors  but  three,  it  appeared,  that  the  fheriff 
had,  by  command  of  the  plaintiff,  countermanded  the 
fummons  againfl  the  gree  of  the  defendant,  who  now 
prayed  a  trial :  but  this  being  impof3ible,  for  the 
court  in  fuch  cafe  will  not  fupply  the  jury  with 
.  Tales  de  circumfiantibus :  but  they  offered  to  nonfuit 
the  plaintiff  un  record,  and  conceived  the  defendant 
fhould  contribute  to  die  payment  of  the  jury,  be- 

cauile 
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caufe    they    (hoi|Id    remain    indifferent    jurors.     2 
Sid.   77. 

Return  of  a  Di^ringas,  for  appearance  of  the  de-  P/cccdcnt 
fendant  in  the  huftings.     2  Saund.  233.  i,o«</o». 

Return  of  a  jury  by  the  bedels  of  the  four  next 
wards.      7.  Saund.   244, 

If  the  flierifF  return  but  40/.   which  is  the  ufual  ifTucs.   Aa^on. 
ifTues  on  a  Dlflrimas  juratores.  the  court  on  praver  Caie  agamft  the 

_,  -^         ^       -^  ^    .  .  ^      ■         fhenffforietorn- 

:'  of  the  party  cannot  caufe  him  to  return  greater;   but  j„g  two  feveral 
only  make  a  rule,  that  good  iffues  be  returned.     But  iffjes.  Averment 
by  Twifden,  adion  on  the  cafe  lies  againft  the  (he- ^^^^^  ^^^  ^% 
rifr,  Keh.  ^JS-    ^^^  plamtiit  ought  to  bring  a  writiflues. 
againft  the  (herifF  on  averment,  that  he  might  have 
levied  greater  ilTues,  and  fo  the  court  may  increafc 
them. 

Note,  before  flat,  i^  Edw.  Ji.  i.  c.  39.  the  plain- 
tiff could  not  aver  againft  the  return  of  the  (herifF  if 
he  returned  too  fmall  ifTues,  for  he  is  but  an  officer 
in  court,  and  has  no  day  in  court  to  anfwer  the 
plaintiff  party:  but  now  by  i  Ed.  3.  the  plaintiff  What  rhali  be 
may  aver  what  the  value  of  the  iffues  be,  rents  of^^^^^^""* 
the  land,  corn  in  the  grange,  hay  in  the  barn,  all 
moveables  except  riding-furniture,  and  utenfils  of 
the  houfe. 

Return  of  the  grmid  inqueji, 

Stat.  II  H,  J.  c.  9.  No  indi£lment  fhall  be  found Indictthent.    , 
by  any  perfons  named  the  juftices,  without  due  re- 
turn of  the  (heriif,  but  by   inqueft  of  lawful  liege 
people  returned  by  the  fheriff.     One  Scarlet,,  whom  Scarlet'' &ttSz» 
the  fheriff  had  not  returned,  by  confederacy  betwixt 
him   and   the  clerk  who  read  the  panel,  procured 
himfelf  to  be  fworn  of  the  grand  jury,  with  intent 
to  indidt  his  neighbours  malicioufly,  and  he  did  f o ; 
he  was  adjudged  an  offender  within  this  law,  and  by 
flat.   3  H,  8.  c.  10.    The  juftices  of  gaol-delivery,  juftices  may  alter 
or  juftices  of  the  peace,  of  whom  one  to  ^2  of  the  ^^^  P^"^^* 
Quorum,  in  open  court  niay  alter  the  panel  returned 
by  the  fheriff  to  inquire  of  the  king  only,  by  addi- 
tion-or  fubftra6tion  of  any  of  the  jurors  fo  returned, 
and  they  have  power  to  command  the  fheriff  to  put 
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others  in  the  panel  according  to  their  difcretion. 
And   the  (heriff  ought  to  return  the  panel,  (o  re- 
formed, upon  the  penalty  of  the  faid  a<9:.     So  that 
none  can  be  of  any  grand  inqueft,  but  by  the  return 
of  the  (herifF.      12  Rep.  Rob.  Scarlet's  cafe. 

It  is  very  needful  for  the  high-fheriff  to  have  a 
book  containing  the  names  of  all  the  freeholders  in 
his  county,  and  their  fufficiencies,  that  he  may  make 
the  panels  according  to  his  oath,  and  better  know 
pledges  and  fureties. 

As  for  iiTues  loft  for  default  of  appearance,  fcllicet 
by  jurors,  or  by  tenant  or  demandant;  the  fherifF 
may  not  levy  till  they  (hall  be  eftreated  under  the 
feal  of  the  Exchequer^  and  the  fame  delivered  to  him, 
for  vi^ithout  warrant  he  may  not  levy  the  fame.  27 
Ed,  c.'j. 

Other  erroneous  proceedings  and  mifde^ 
meanors  of  Jheriffs^  about  and  concern-- 
ing  jurors. 


After  the  parties  were  at  iffue  in  trefpafs,  and  an, 
*  Habeas  corpora  awarded  againft  the  jury,  the  Common 

Superjedeas  xt'    ^^yi^h  (in  which  the  adion  depended)  awarded  a  Su- 

itra'ns  the  ineriii  .       .  # 

from  returning  a /'^^^^^■fj  q^^<^  improvide,  ^c'Vfhich  was  delivered 
jury.  to  the  fherifF,    who  notwithftanding   returned   the 

jury,  and  tried  the  caufe.     This  was   affigned   focK 
error,  and  in  NuIIo  efl  erratum  pleaded,  it  was  ad- 
judged error.     For  the  error  afligned  is  a  matter  of 
fad^,  depending  on  a  matter  of  record ;  and  then  the 
defendant  by  pleading  In  nulla  eji  erratum  had  con- 
Whatlsconfefled  feffed  this,  (that  is  to  fay)  that  fuch  Superfedeas  was 
^Juuf^%llt!m,  awarded  and  delivered  to  the  {heriff  before  the  trial. 
Upon  which  it  foHows,  that  after  the  Superfedeas  de- 
livered, the  hands  of  the  (heriff  are  clofed,  that  he 
cannot  proceed  to  diftrain  the  jury,  nor  to  return 
the  writ  before  the  juftices  of  affize.     It  is  a  mani- 
feft  error,  if  the  fheriff  return  the  writ  of  Habeas 
corpora  at  the  affizes  of  Niji  prius  after  Superfedeas 
awarded  for  flaying  the  return  of  the  writ  ;  as  the 
proceedings  are  erroneous  in  inferior  courts  after  Ha- 
beas 
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heas  corpus  delivered  without  a  Procedendo,  Teh,  57. 
Cro.  Jac.  43.    />/. 

It  is  not  necefTary  for  the  fherifF  to  return  the  pa-  Reafonable 
nel  of  the  iiirors  names,  but  to  fay  they  are  de  vki-  ^^'"^J^f^u^ 

z.^,-'         1  /-/••/-     11  I-  11  ,  intended  to  be 

neto  of  fuch  a  place ;  for  fo  it  mall  be  intended,  and  done. 
the  forms  of  all  returns  of  jurors  are  fo. 

In  a  writ  of  error  eleven  jurors  were  returned  A  ftrangerre- 
and  one  ftranger  ;  yet  becaufe  it  was  the  return  of  ^"^"^^' 
the  (berifF,   it  ihall  not  abate.     RoL  Rep.  302. 

The  ftatute  of  27  Eiiz.  c.  6.  provides,  there  Hi^U^^^^opzhlethm^ 
1  ^    ^    u       J     J         •  •  ..:..•  intended  to  be 

be  two  (a)  hundredors  in  a  jury;  yet  it  is  never  done. 

feen  that  the  return  of  the  fherifF  is  fo.  So  the  fta- 
tute of  42  Ed.  3.  c.  II,  is,  that  the  ilseriff  (hall  ar- 
raign the  panel  in  ailize  four  days  before  the  aifize, 
yet  it  is  never  returned  to  be  fo  done  ;  but  fuch  rea- 
fonable things  fliall  be  intended  to  be  done,  unlefs 
the  contrary  appear.      2  Sid.  144. 

An  attorney  v/as   picked  over  the  bar,  for  giving  Attorney  pu- 
dlrecStions  in  writing  to  a  fherifF  to  return  jurors  ^'^ 
names.     Mo.  882.  pi.  1237. 

"  All  jurors  (other  than  ftransers  upon  trials  /j^;- J^fymen  to  have 
medtetatem  lingua)  to  be  returned  tor  trials  or  illues  in  the  county. 
joined  in   the  courts  of  King's  Bench ^  Common  Pleas '^^^aks  6i, 
or  Exchequer,    or   before  juflices  of  aflize   or  Nifi 
prius.  Oyer  and  Terminer,  gaol-delivery  or  quarter- 
feflions,  in  any  county  of  England,  fliall  have  with- 
in the  county  10/.   by  the  year  of  freehold  or  copy- 
hold, or  antient  deniefne,  or  in  rents,  in  fee-fim- 
ple,  fee- tail,  or  for  life ;  and  in  every  county  oUVales 
every  fuch  juror  fhall  have  61,  by  the  year  as  afore- 
faid  ;  and  if  any  of  a  lelFer  eftate  be  returned,  it  fhall 
be  a  good  caufe  of  challenge,  and  the  party  returned 
fhall  be  difcharged  upon  the  faid  challenge,  or  upon 
his  own  oath.     And    no  juryman's  ilTues  fhall  be 
faved  but   by  order  of  court,  for  fome  reafonable 
caufe  proved  upon  oath  ;  and  all  ifTues  fliall  be  dulyliTues  to  be  duly 
eflrcated  and  levied;  and  the  writ  of  Venire  facias ^[^'^^^^^^^^^^' 
for  impanelling  of  juries  in  cafes  aforefaid,  in  England 
fliall  be  after  this  form  :    Rex,  &c.  Pracipimus,  i^c, 
quod  venire  fac*  coram,  ^c.  duodecim  liber  os  ^  legale  $ 

{a)    See  now  flat,  j^  An.  r.  16,  /  6« 

homlms 
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homines  de  vtcmeto  de  A.  quor^  quUihet  habeat  decern 
libraf  terra  tenementor'  vel  reddiiuurn  per  annum  ad 
TninuSy  per  quos^  ^c.  et  qui  nec^  i^c.  and  the  writs 
for  returning  of  juries  in  Wales^  {hall  be  in  th.e  fame 
manner,  altering  only  the  word  decern  for  fex ;  and 
the  ftierifFftiall  not  return  any  perfon,  unlefs  he  have 
10/,  or  6/.  refpe61:ively  by  the  year  at  leaft,  in  the 
county  ;  upon  pain  to  forfeit  for  every  perfon  5  /.  to 
their  majefties."  Stat.  4^5  TV,  ^  M,  c,  24. 
fe^.  15.  3  Geo.  2.  c,  25.  feSf.  20. 
Summons*  They  muft  be  fummoned  fix  days  before  'the  day 

of  their  appearance,  and  none  fliall  take  a  reward 
to  excufe  a  juror's  appearance,  on  pain  to  forfeit 
10/.  to  their  majefties.  7  ^  3.  c.  32.  /.  5.  4  bi* 
SWr^  M.  c.  24.  /  16. 

This  a6l  extends  not  to  cities,  boroughs  or  towns 
corporate.  7  ^.  3.  ^.  32.  /  12.  4^5/^^ 
M.  c,  24.  /.  17. 

"  Any  perfon  having  land  in  his  own  right  of  the 
yearly  value  of  20/.  over  and  above  the  referved 
rent,  being  held  by  leafe  for  the  abfolute  term  of 
500  years  or  more,  or  for  99  years,  or  any  other 
term  determinable  on  one  or  more  lives,  the  name 
of  every  fuch  perfon  (hall  be  infer  ted  in  the  lifts, 
and  in  the  freeholders  book;  and  fuch  leafeholder 
may  be  fummoned  to  ferve  on  juries  as  freeholders 
may."     Stat.  3  Geo.  2.  c.  25.  /  18. 

From  hence  it  appears,  that  lands  freehold^  copy^ 
hold^  ant  lent  demefne,  or  leafehold^  do  render  perfons 
liable  to  ferve  on  juries.  And  fome  have  thought 
that  all  lands  are  included  under  thefe  denomina- 
tions. And  in  Coke's  Copyholder^  p.  14.  it  is  faid, 
that  what  land  foever  is  not  copyhold,  is  freehold. 
And  in  Calthr.  41.  it  is  faid,  that  copyhold  lands 
may  differ  in  name,  but  not  in  nature  ^  for  although 
copyhold  lands  may  be  fpecially  fo  called,  becaufe 
holden  by  copy  of  court-roll,  and  cuftomary  lands 
by  fome  fpecial  cuftom ;  yet  they  are  all  holden  in 
one  general  kind,  that  is  by  cuftom,  and  the  di' 
verfity  of  their  names  doth  not  alter  the  nature  of 
their  tenure.  Neverthelefs,  although  all  copyhold 
lands  are  cuftomary,  yet  all  cuftomary  lands  are  not 
4  copyhold. 
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copyholJ,  and  confequently,  as  fuch,  do  not  qualify 
a  man  to  ferve  on  juries.  Of  which  kind  of  cuf- 
tomary  lands,  not  being  copyhold,  the  greater  part 
of"  the  county  of  Weftmorland  in  particular  doth  con- 
fift,  for  which  caufe  (and  by  reafon  of  the  number 
of  perfons  being  difqualified  by  being  quakers)  the 
jurors  in  that  county  are  in  comparifon  but  {qvj. 
To  remedy  which  inconvenience,  it  feemeth  not 
unreafonable,  that  in  the  ftatutes  limiting  the  qua- 
lification of  jurors,  amongft  other  denominations  of 
tenure,  the  word  cuftomary  fhould  be  inferted  ;  for 
why  fhould  a  copyholder  of  10/.  a  year  be  obliged 
to  ferve,  and  a  cuftomary  tenant  of  100/.  a  year  be 
exempted. 

*'  If  any  fherifF  or  officer  (hall  fummon  and  re-  On  AerifFs,  Sfc, 
turn  any  perfons  to  {q:v^  on  any  jury  before  the  iuf-  ^^'^urn'^g perfons 

.  .  J  J      J  J         not  in  the  lifts 

ticesof  affize,  Niji  prius^  or  judges  of  the  great  (^i-  and  on  clerk  of 
lions  in  Wales^  or  of  the  feffions  for  the  counties  pa-  affize  faifelyre- 
latine,  whofe  name  is  not  inferted  in  the  duplicates  ""Ij"^  appear-* 
tranfmitted  to  him  by  the  clerk  of  the  peace  ;  or  if 
any  clerk  of  affize,  judge's  ailociate,  or  other  offi- 
cer,  {hall  record   the  appearance  of  any  perfon  fo 
fummoned  and  returned,  who  did  not  really  appear, 
then  any  judge  of  affize,  Niji  prius^  ^c.  {hall,  upon 
examination  in  a  fummary  way,  fet  fuch  fines  upon 
fuch  {herifF,  ^c.  for  every  perfon  fo  fummoned  and 
returned,    and   for  every  perfon  whofe  appearance 
fhall  be  fo  falfely  recorded,  as  the   faid  judge  {hall 
think  meet,  not  exceeding  10/.  nor  lefs  than  40^.'* 
Stat.  3  Geo.  2.  c.  25.  feSf.  3. 

"  No  perfons  {hall  be  returned  as  jurors  at  any 
affixes  or  Niji  prius^  ^c.  who  have  ferved  within 
one  year  before  in  the  county  of  Rutland^  or  four 
years  in  the  county  of  Tork^  or  within  two  years  in 
any  other  county,  not  being  a  county  of  a  city  or 
town  ;  and  if  any  {herifF  {hall  wilfully  tranfgrefs 
therein,  any  judge  of  affize,  ^c.  is  required,  on  ex- 
amination and  proof  of  fuch  offence,  in  a  fummary 
way,  to  fet  a  fine  upon  fuch  offender,  not  exceed^ 
ing  5  /.     Id.  fe^.  4.  [a) 

{a)  This  claufe  extended  to  Middle/ex  by  ftat.  4  Geo.  2. 
c,  7.  ft^.  I.     See  3  Bac,  Abr.  241.  in  marg', 

"  No 


332  %ltit$.  '    Chap.  9; 

Jurors  inMi'Me-  <t  No  pcrfon  fhall  be  returned  to  ferve  as  a  juror 
{'^aia'^ifcer  two'  ^t  Nifi prlui  in  Middkfex,  who  has  been  returned  at 
terms.  -M//  /)n^j  in  the  faid  county  in  the  two  terms  or 

vacations  next  preceding,  under  fach  penalty  upon 
the  (herifF,  l^c,  as  might  have  been  inflicSled  for  any 
cfFence  againft  the  faid  claufe.     Stat.  4  Geo,  2.  c.  7. 
fe6i.  2. 
ShenfTstoregifter      tc  Every  (herifF,  ^c.  fhall   regifter  the  names  of 
Lvo"^^"  °  '^""  i'«^ch  perfons  as  fhall  be  fummoned  and  ferve  as  iurors 
at  any  aflizes,  ^c.  alphabetically,  and  the  times  of 
their  fervices  5  and  every  perfon  fo  fummoned  and 
ferving  (hall,    upon  application  to  the  fherifF,^r. 
have  a   certificate  teftifying  his  attendance,  which 
the  (herifF,  Idc.  is  to  give  without  fee;  and  the  book 
(hall  be  tranfmitted  by  the  (herifF,  ^c,  to  his  fuc- 
ceffor.     3  Geo.  2.  c.  25.  fe£i.  5. 
Penalty  of  taking      tc  ]\^q  (herifF  or  other  perfon  (hall  take  any  re- 
?ng^^  '^-"^^     *  ward,  to  excufe  any  perfon  from  ferving  on  juries; 
and  no  ofHcer  appointed  to  fummon  juries  (hall  fum- 
mon  any  perfon  other  than  fuch  whofe  name  is  fpe- 
cified  in  a  mandate  figned  by  the  (herifF,  ^c.  and 
if  any  (herifF  or  officer  (hall  wilfully  tranfgrefs  in 
the  faid  cafes,  any  judge  of  allize,  l^c,  may,  on  exa- 
mination and  proof  of  fuch  ofFence,  in  a  fummary 
way,  fet  a  fine  on  any  perfon  fo  offending,  not  ex- 
ceeding 10/.     Ihid,  feSi,  6. 
Ja  clues,  ^c,         «'  Where  a  fpecial  jury  (hall  be  ordered  by  rule 
of  court,   in  any  caufe  arifing  in  a  county  of  a  city 
or  town,  the  (herifF  fhall  be  ordered  by  fuch  rule 
to  bring  the  books  of  perfons  qualified  to  ferve  on 
juries  within  the  fame,  in  like  manner  as  the  free- 
holders book  hath  been  ufually  ordered  to  be  brought 
in  order  to  the  flriking  of  juries  for  trials  at  bar, 
and  the  jury  (hall  be  (truck  out  of  fuch  books."  Ibid, 
feet.  17. 
No  fpedal  juries      On  a  motion  for  a  fpecial  jury,  in  the  cafe  of  the 
in  treafonor  fe-  ^Y„^  ^^  Makartney  for  the  murder  of  the  duke  of 
iony.  Hamilton^  it  was  held  by  Parker  Chief  Juftlce,   That 

there  cannot  be  a  fpecial  jury  in  cafes  of  treafon  or 
"   felony  \    for  the  party  muft  have  the  advantage  of 
challenging  20,  without  caufe  (hewn.     In  cafes  of 
fpecial  juries  there  are  48  brought  before  the  mafter, 

and 
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and  he  takes  24 ;  fo  tl:^ere  cannot  be  a  rule  for  a 
good  jury,  nor  fbr  a  fpecial  jury  in  this  cafe  of  a 
trial  at  bar;  for  the  jury  will  be  the  fame  with  or 
without  fuch  a  rule,  for  they  are  all  good  juries  in 
Middlefex^  and  fo  in  all  cafes  of  jurors  at  the  bar ; 
and  if  there  fhould  be  a  fpecial  jury,  it  would  take 
away  the  advantage  the  party  has  of  challenging  pe- 
remptorily, but  indeed  it  would  not  of  fhewing 
caufe.  So  no  rule  was  made  in  this  cafe,  for  fear 
that  the  {herif?  in  all  other  cafes,  when  there  is  no 
fuch  rule,  ftiould  not  return  a  good  jury.  By  Court. 
21  Fin.  Jbr.  "2^01.  pi.  5.      2  Burn^s  'juft.  qto.  9. 

The  flierifFs  of  London  fhall  not  return  any  perfon  In  London  jurors 
to  try  any  ifiue  joined  in  any  of  his  maiefly's  courts  ^^  ^^  houfe- 

c     t/-     ■>     -ri       1      r-i  Tij  r^      1  keepers,  and 

or  Kings  Bench,  Lommon  fleas  or  hxchequer^  or  to  worth  100/, 
ferve  on  a  jury  at  the  feflions  of  Oyer  and  Tenniner, 
or  feffions  of  the  peace  to  be  held  for  the  city,  who 
fhall  not  be  a  houfekeeper  within  the  city,  and  have 
lands,  ^c.  or  perfonal  eftate  to  the  value  of  100/. 
and  the  fame  caufe  alledged  by  way  of  challenge, 
and  found,  (hall  be  admitted  as  a  principal  chal- 
lenge ',  and  the  perfon  challenged  may  be  examined 
on  oath  of  the  truth  of  the  matter.  3  Geo,  c,  25. 
fe^.  IQ. 

"  The  fherifFs  or  other  officers  (hall  not  return  Quaimcatlcn  m 
any  perfon  to  ferve  on  a  jury  for  the  trial  of  any  ca-  capital  cafes, 
pital  offence,  who  would  not  be  qualified  to  ferve  as 
a  juror  in  civil  caufes;  and  the  fame  matter  (hall  be 
a  principal  challenge  ;  and  the  perfon  fo  challenged 
may  be  examined  on  oath  of  the  truth  of  the  mat- 
ter."    Ibid.  fe5i,  20.  perpetuated  by  flat.  6  Geo,  2. 

"All  leafeholders  upon  leafes  where  the  improved  LeafehoMers  of 
rents  (hall  amount  to  50/.  per  ann.  over  and  above  S°\  ayeartjua- 
ground  rents  or  other  refervations,  (hall  be  liable  to 
ferve  upon  juries."     Stat.  4  Geo,  2.  <•.  7.  fe^,  3. 


P/ 
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Of  challenges. 
Challenges.  A  challenge  to  the  jurors  is  two-fold : 

To  the  array.  Is  to  except  againft  all  the  perrons 
impanelled  :  and  as  to  this,  there  is  a 

r  Principal, 
Challenge  3       or 

{^  for  Favour. 

Challenge  to  the      Note\  That  the  challenges  to  the  array  is  in  re- 
array.  fpe6l  of  the  partiality  or  default  of  the  flierifF,   or 
other  officer  that  made  the  return,  and  not  in  re- 
fpe(5^  of  the  perfons  returned,  where  there  is  no  par- 
tiality or  default  in  the  fherifF.     For  if  the  challenge 
to  the  array  be  found  againft  the  party  that  takes  it, 
yet   he  fhall  have   his   particular  challenge   to  the 
polls. 
Affinity  of  If  the  fheriiF,  or  other  officers,  be  of  kindred  or 
AerifF.               affinity  to  the  plaintiff  or  defendant,   if  the  alliance 
continue,  it  is  a  good  caufe  of  challenge.     Bulftr, 
5>  6,  7,  8. 
Sheriff  coufin  to       It  is  clearly  a  good  challenge  to  the  array,  that 
defendant.          {\^q  {heriff  is   coufin   to  the  wife  of  the  defendant, 
vermen  .         though   the  wife   is   no  party  to  the  a6l:ion  :  but  it 
muft  be  averred  that  fhe  was  alive,  or  had  iflue  at 
the  making  of  the  panel. 
Trial  of  chal-        The  jury  may  try  a  challenge  for  cofmage  of  the 
lenge.                (heriff  to  the  plaintiff  or  defendant,  and  fometimes 
Elifors,              the  coroners,  or  attornies  in  court,  are  Elifors.     2 
RoL  Rep.  363.      2  H.  H.  P.  C.  275.  cap.  36.      21 
Fin.  Abr.  286.  pL  18. 
Sheriff  coufin  to      If  the  defendant  challenge  the  array,  for  that  the 
the  plaintiff,  (^c.  {heriff  is  coufm  to  the  plaintiff  j   it  is  no  counrerplea 
pf  the  challenge,  that  the  (heriff  is  alfo  coufi;-  to 

the 
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the  defendant  ;  but  the  array  (hall  be  quafhed,  be- Array  quafhcd. 
caufe  the  defendant  firft  took  the  challenge. 

If  any  one  or  more  of  the  jury  be  returned  at  the  Array  quailied. 
denomination  of  the  party,    plaintiff  or  defendant, 
the  whole  array  fhall  be  quaftied. 

Challenge  was  taken  to  the  array,  becaufe  the  Sheriff  coufm  to 
(herifF  was  coufin  to  the  leflbr  in  EjeSiment^  and  con-  ^^°'* 
eludes  not  to  the  favour;  it  is  a  principal  challenge. 
And  in  RoL  Rep.  183.  it  is  adjudged  a  principal  chal- 
lenge :  yet  in  RoL  Abr.  328.  Gueft  and  Br'idgman^ 
faith,  it  is  not  a  principal  challenge  that  the  lefTor 
is  coufin.  But  in  the  lord  Brook's  cafe  it  is  a  prin- 
cipal challenge.     Cro.  Jac.  547.  pi.  6. 

Venire  fac'  was  awarded  to  the  coroners  orj  fur-  LeiTor  iheriff^g 
mife,  that  the  leflbr  in  Eje^ment  was  a  fervant  to  the  ^"^^vant, 
fheriff.  It  was  doubted,  whether  it  was  a  principal 
challenge,  in  i  ^ac.  Harhottle's  cafe.  Coke  faid,  it 
was  adjudged  in  27  EL  in  Packingtori%  cafe,  that  \t 
was  not  a  principal  challenge ;  but  in  Spicer^s  cafe  it 
is  refolved  otherwife.     Cro.  yac  21.     Dy.  7,  367. 

If  the  challenge  be  taken  for  cofinage,  it  ought  to  Juror  couiia« 
be  (hewed  coment  coufin  ;  but  in  fuch  cafe  challenge 
to  a  juror  is  not  neceflary. 

If  the  plaintiff  or  defendant  have  an  a(n:ion  of  Bat-  Upon  iherifTs 
tery  or  Debt  againft  the  Iheriff,  or  if  the  fheriff  have  accouat, 
parcel  of  the  land  depending  on  the  fame  title;  or  if 
the  fheriff  or  his  bailiff  be  either  of  counfel  or  attor- 
ney, or  fervant  or  goflip  of  either  party,  all  the  ar- 
ray (hall  be  quafhed. 

A  prayer  to  Elifors  in  trials  at  bar  may  be  at  the  EUfirs^ 
fuit  of  the  defendant  or  plaintiff;   but  in  Nifi  prius^ 
at  the  prayer  of  the  plaintiff  only. 

Confanguinity  or  affinity  are  the  principal  caufes ;  Principal  caufes, 
but  it  is  no  challenge  to  the  array,  if  all  the  jurors 
be  of  affinity- 
Challenge  to  the  array  for  favour,  that  the  fheriff  To  the  array 
is  fervant   to   the  plaintiff,  or  was  arbitrator  for  a ^^'^^^^'^S ^e"ff"» 
party  :   that  the  fheriff  purchafed  part  of  the  land  in 
queftion  :  that  one  party  is  tenant  or  fervant  to  the 
fheriff. 

Malice  between  the  flieriff  and  one  of  the  parties.  For  malice. 
is  good  caufe  of  challenge,  that  one  of  the  parties 

has 
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has  brought  an  action  of  Debt  againft  the  (heriff,  ^c. 
hut  not  that  the  officer  has  debt  againft  the  party  5 
for  he  may  demand  his  debt  without  malice. 

But  this  kind  of  challenge  being  no  principal  chal- 
lenge, muft  be  l^h  to  the  confcience  and  difcretion 
of  the  triers. 

Secondly,  Challenge  to  the  Polls ^^  i.  e,  to  the  par- 
ticular jurors ;  and  thefe  are  of  four  forts. 

1.  Peremptory,  without'fhewing  any  caufe ;  and 
this  for  treafon  is  35.    Felony  20. 

2.  Principal  challenge  to  the  polls ;  fo  called,  be- 
caufe  it  ftands  of  itfelf,  without  leaving  anything 
to  the  confcience  or  difcretion  of  the  triers.  Now 
this  is  fuch  matter  as  proves  evident  favour  or  en- 
mity in  the  juror. 

And  this  is.  Propter  refpeSlum ;  as  the  nobility 
may  be  challenged,  or  he  may  challenge  himfelf.- 
Propter  defeSlum^  as  aliens,  villains ;  not  having  free- 
hold fufHcient;  not  having  two  hundredors.  Propter 
affe^um^  as  jurors  of  kin  or  blood  to  either  party  ; 
that  he,  has  formerly  tried  the  caufe ;  counfel,  not  a 
commiffioner  for  examination  of  witnefTes;  fellow- 
fervant ;  for  favour  >  Propter  delictum^  as  outlaw- 
,  edj ,  i^c. 

3.  Challenger  to  the  poll  muft  (hew  caufe  prefent- 
ly.  After  one  hath  taken  challenge  to  the  poll, 
he  cannot  challenge  the  array. 

4.  If  the  plaintiff  aUedge  a  caufe  of  challenge 
againft  the  fheriiF,  the  procefs  fhall  be  diredted  to 
the  coroners  ;  and  if  any  caufe  againft  all  the  coro- 
ners, thea  the  court  fhall  appoint  Elifors.  Some- 
times two  of  them  that  be  impanelled. 

When  any  challenge  is  made  to  the  polls,  two 
triers  fhall  be  appointed  By  the  court. 

Note-,  All  challenges  muft  be  taken  before  the  ju- 
rors are  fworn.  . 

No  challenge  fhall  be  admitted  againft  the  triers, 
appointed  by  the  court. 

There  may  be  a  challenge  to  the  panel  by  excep- 
tion to  the  flierilr,  after  a  Tales  prayed  to  him  :  So 
after  a  Venire  fac*  prayed  to  him,  tho'  the  caufe  of 
challenge  were  before  the  prayer.    Hob.  235. 

Upon 


Chap.  9.  JUtieg*  337 

Upon  a  writ  of  error  the  record  was  certified,  that  Error* 
the  challenge  wa^  to  the  (herifF  for  cofinage,  and  af- 
ter a  Venire  fac^  awarded  to  the  coroners ;  upon  the 
diminution  it  may  not  be  certified,  that  the  chal-  Diminutlont 
lenge  of  the  cofinage  was  after  the  return  of  the  Fe- 
nire  fac*;  becaufe  this  is  contrary  to  the  record  be- 
fore certified.     Rol.  Abr,  764. 

That  the  fherifF  was  quondam   fervant  to  the  de-  ^ondamkivi^tl 
fendant,  earl  of  Rutland^  is  no  principal  challenge; 
it  is  pafl:  a«d  executed.     Aliter^  had  it  been  fo  at 
the  time. 

To  fay,  that  between  the  (herifF  or  officer  that  Tram.  /«?'  wV, 
returns  the  panel,  and  one  of  the  defendants,  there  ^'^  ^  def\ 
was  an  action  of  Trefpafs  then  depending,  is  a  prin- 
cipal challenge. 


c    H    A    P.      X. 

AN  Habeas  corpus  is  either  ad  fubjiclend\  which  Jiakas  corpus  ad 
is  granted  on  the  criminal  fide,  or  an  Habeas  ^''f"'f}.  ""^ 

7        r        7       19  •    •       7»  r     '       73  rejpondend  ,  r?» 

corpus  ad  rejpondend  ,  rectpiend    or  factend    granted  apisnd,  &c, 
on  the  plea  fide ;  for  fo  the  court  of  the  King's  Bench 
is  divided  in  the  pradlice  of  it,  (that  is  to  fay)  into 
criminal  caufes  between  the  king  and  the  party,  and 
civil  caufes  between  fubje£fc  and  fubje(fl. 

Now  an  Habeas  corpus  ad  refpondend '  is,  when  any  Hah.  cor.  ad  re- 
one  is  imprifoned  at  the  fuft  of  another  upon  a  legal -^'""^^''^'* 
procefs  in  the  Fleets  or  any  other  prifon  except  the 
Kings  "Bench  prifon,  and  a  third  perfon  would  fue 
.that  prifoner  in  this  court  (5.  R.)  and  cannot,  be- 
caufe he  is  not  in  cuftody  of  the  marihal  of  this 
•courts  there  he  may  have  an  Habeas  corpus  to  re- 
love  the  prifoner  out  of  the  prifon  where  he  is, 
into  this  court,  to  anfwer  to  his  adlion  here.  14 
Vin^  Abr,  2io.  pL  I.    This  is  called  an  Habeas  corpus  h  an  habeas  corp^» 


Ball. 
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cum  caufa^  and  doth  remove  the  prifoner  for  whom  It 
is  granted,  and  all  the  caufes  which  are  then  depend- 
ing againft  him  ;  for  upon  Habeas  corpus  to  an  infe- 
rior court,  to  remove  Corpus  cum  caufa^  they  ought 
to  return  all  the  caufes  that  are  depending  there  con- 
cerning the  party  that  hath  the  Habeas  corpus.,  if  any 
of  the  caufes  depending  be  above  5/.     Stile's  Rep. 

150. 

When  an  Habeas  corpus  is  awarded,  and  bail  ta- 
ken, thoup.h  they  be  not  filed,  yet  prefently  the  pri- 
foner is  difcharged,  and  his  fu reties  alfo  in  the  infe- 
rior court.     Cro.  yac,  203.  pL  5. 

One  was  in  execution  in  the  Fleet,,  for  a  debt  re- 
covered againft  him  in  C,  B.  he  being  before  con- 
demned in  the  King's  Bench  for  another  debt,  was  by 
Habeas  corpus  cum  caufa  removed  into  the  King^s 
Bench.  By  court :  In  this  cafe  he  may  acknowledge 
fati^fa£tion  for  both  deb-ts  in  B.  R.  he  being  in  the 
cuftody  of  the  marfnal  for  both  debts.  If  the  mar- 
flial  fuffers  him  to  efcape,  he  fhall  be  charged  for 
both  the  debts.     Dy,   152,  307. 

An  Habeas  corpus  to  remove  one  committed  for 
debt  from  one  prifon  to  another,  may  be  granted  re- 
turnable immediate  or  indilate,  for  this  is  only  an 
Habeas  corpus  ad  recipiend^  in  the  nature  of  it. 

An  Habeas  corpus  is  not  a  record  till  it  be  returned 
and  filed,  and  then  it  cannot  be  amended  5  but  it 
may  be  amended  before  it  is  filed, 
Conclufionofthe  Whatfoever  perfon,  or  by  what  means  foever  he 
was  committed,  the  conclufion  of  the  return  ought 
to  be,  Corpus  fa  men  ejus  para  turn  habeo  j  yet  it  can- 
not always  be  fo.     Leon.  70. 

An  Habeas  corpus  ad  fubjiclend*  is  always  intended 
to  him  that  has  the  body,  though  ad  fa  ci  end'  may  be 
circular,  as  T^n  Habeas  corpus  was  direcflied  to  the 
chancellor  of  Durha?n,  that  he  make  a  precept  to  the 
(heriff,  to  have  the  body  coram  nobis  apud  Weftm. 
The  return  is,  that  the  chancellor  ilTued  a  precept  to 
the  fnerifF  to  return  his  body  before  him,  and  that 
the  fherift"  returned  par  aium  h  abet  y  and  it's  not  fa  id 
the  chancellor  had  him  here,  which  is  ill  by  courts 

for 
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Tor  ft   (hould  be,  cujus  corpus  paratum  haleo  in   this 
court.      3  Keb,  Rep,  2'JC).  pi.  30. 

Habeas  corpus  was  diredled  to  the  fteward  and  Caufe  of  com- 
ma rfhal  of  the  Marjhalfea.,  for  one  H.  The  mar-  mitmentfhewedi 
fiiai  returns,  the  faid  H,  was  committed  to  his  cuf- 
tody  by  command  of  Sir  Francis  Walfingham,  Knt, 
principal  fecretary  of  Jiate^  and  one  of  the  ^een*s 
privy  council.  This  is  infufficient,  becaufe  the  com- 
mitment is  not  fet  down  in  the  return.  Then  it 
was  amended  and  returned  in  this  manner:  By  the 
advice  and  command  of  the  ^eeris  whole  privy  council^ 
fo  that  we  cannot  have  his  body.  This,  by  the  courts  is 
infufficient  alfo  ;  he  ought  to  have  concludedj  yet  I 
have  his  Body  ready. 

On  Latitat^  the  fheriff  returned,  that  he  had  ar-  By  Hahas  cer^ut 
refted  the  defendant,  and  that  fuch  a  day,  and  before  ^°  bring  into 
the  return  of  the  Latitat,  an  Habeas  corpus  was  to  *^"^'^0'» 
bring  the  body  into  Chancery,  and  there  the  prifoner 
was  difcharged  ;  the  return  is  good,  for  the  {herifFis 
bound  to  obey  the  King's  writs,  and  he  cannot  com- 
pel the  parties  to  put  in  fureties  here  in  B.  R. 
But  it  was  ill  done  of  the  Majier  of  the  Rolls  to  dif- 
charge  him.  By  court.  We  have  oftentimes  perfons 
here  upon  Habeas  corpus,  who  are  alfo  arrefled  by 
procefs  out  of  the  Exchequer,  or  of  the  Common  Pleas; 
but  we  will  not  difcharge  them  before  they  have  found 
fureties  for  their  appearance,  and  we  cannot  punifli  the 
fherifF,  for  the  Habeas  corpus  was  firft  returnable 
before  the  Latitat.  But  becaufe  the  return  was,  that 
he  was  difcharged  out  of  our  cuftody,  which  might  be 
intended  as  to  the  caufe  in  Chancery  only,  and  not 
for  the  caufe  here,  for  he  hath  not  alledged  that  he 
was  committed  to  any  other  in  cufliody:  the  (heriiF 
was  to  amend  his  return.     Leon.  \\^.  pi.ioi.  AmemL-Esnt. 

A  return  of  Habeas  corpus  by  the  warden  of  the 
Fleet,  was  for  a  contempt  out  of  the  court  of  Chancery, 
It  is  not  good.     Rol.  Rep.  92. 

On  Habeas  corpus,  the   {herlff  returns,  that    the  That  the  Juftirti 
juftices  of  peace  committed  the  plaintiff  for  a  fine  on  committed  him 
contempt,  for  which  the  court  awarded  him  to  re- 
ixiain  in  prifon  till  payment.     Sid,  144. 

2'  2  Th« 
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l»rote£lioni  The  return  on  Habeas  corpus  was  a  protedion, 

Leon.  71.  />/.  93. 
Return  to  be  Note  ',  The  return  of  an  Habeas  corpus  ought  to  be 

written  on  written  on  parshment,  and  not  on  paper;  for  the 
return  is  to  be  filed  and  made  a  record  of  court,  and 
all  records  are  to  be  written  on  parchment :  and 
therefore,  after  the  return  is  read  and  filed  in  court, 
it  cannot  be  amended.  But  in  Hob.  113.  an  Ha- 
beas corpus  was  returned  without  the  fur-name  of  the 
Amended.  IherifF,  and  after  verdict  amended. 

Goodtocotnmon      It  is  agreed,  the  return  of  an  Habeas  corpus  need 
intent.  not  be  fo  punctual  as  a  plea,  becaufe  not  made  by 

perfons  of  fuch  learning  as  pleas  are ;  but  if  they  be 
good  to  common  intent  and  fubftance,  it  is  enough. 
Huk  to  bring  Upon  Habeas  corpus  granted  by   the  King's  Bench 

In  the  body.  |q  the  warden  of  the  Fleet,  to  have  here  in  court  the 
body  of  Z).  IF.  the  fame  returnable  at  a  day  certain; 
at  which  day  the  warden  of  the  Fleet  did  refufe  to 
make  his  return,  and  to  bring  in  the  body.  And 
the  court  entered  a  rule  to  bring  in  the  body  of  Z).  W. 
the  next  ^2,^  fubpoena  20/.  and  fo  are  all  precedents 
of  felony  and  treafon. 
DiJcrge.  Note '^  If  it  appear  that  the  commitment  is  good, 

and  there  is  good  caufe,  the  court  remands  the  pri- 
foner ;  if  it  is  not  good,  they  difcharge  him ;  if  it 
be  doubtful,  they  bail  him. 
Who  to  pay  the       The  fherifF  may  fuggeft,  that  the  party  will  not 
charges  of  the     p^y  j-jig  charges  of  return  of  Habeas  corpus,  ad  faciend^ 
l^  recipiend\  which  is  at  the  fuit  of  the  party.     But 
contra   in   Habeas  corpus ^  ad  faciend*  ^  fubjiciend\_ 
which  is  at  the  fuit  of  the  King,  he  muft  return  at 
his  peril.     Keb.  Rep.   272.  pi.  57.    280.  pi.  79. 
Court  will  allow       And  on  Habeas  corpus  to  remove  any  prifoner,  the 
charges,  fherifF  muft  return  the  writ,  and  the  court  will  al- 

low his  charges  here.     So  in  the  cafe  of  the  fleward 

of . 

And  compel  pay      "[J ^on  Habeas  corpus,  the  officer  ought  to  bring  the 
^'^"^*  prifoner  to  the  court,  an3  the  court  (hall  tax  charges 

and  compel  payment,  if  the  officer  and  prifoner  or 
plaintiff  cannot  agree,  or  payment  be  not  made  ac- 
cording to  the  agreement.     2  Jo,   178. 

A 
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A  prifoner  was  brought  up  from  Oxford  gaol  by  The  court  will 
Habeas  corpus^  in   order   to  be  turned  over  to   the  "°iforer"tm  of-* 
King's  Bench  ;  but  the  court  refufed  to  do  it,  becaufe  ficer  paiAor 
the  iheriff  was  not  paid  the  charges  of  bringing  him  bringing  him  up. 
up,  and  fo  he  was  remanded,     Stra.  308. 

On  a  motion  againft  Bambridge  the  warden  of  the  Officer  mufto- 
Fleety  it  was  held  that  if  an  Habeas  corpus  is  brought,  bey  writ,  though 
he  muft  obey  it,  though  the  party  refufes  to  pay  his  ^"""P*'  * 
fees  ;  for  he  has  a  remedy  for  them.     2  Stra.  814. 

On  a  Habeas  corpus^  the  gaoler  is  bound  to  bring 
the  body,  though  he  has  not  the  charges  tendred 
him ;  but  he  may  move  the  court,  and  they  will  rule 
that  he  ihall  have  his  charges  firft.     2  Show.  172. 

A  gaoler  at  his  own  charge  brought  up  a  prifoner 
upon  a  Habeas  corpus,  and  the  prifoner  refufing  in 
court  to  repay  the  gaoler,  he  was  remanded  by  rule 
of  court.  Cumb.  36.  Gaoler  may  detain  a  prifoner 
after  a  Habeas  corpus  directed  to  him  for  his  fees,  but 
not  for  chamber  rent,  ^c.  Cumb.  109.  The  plain- 
tilFcaufed  the  defendant  to  be  brought  up  by  Habeas 
corpus  from  Stafford^  and  now  the  gaoler  moved  to 
be  allowed  his  charges  for  bringing  him  up;  but  the 
court  faid,  he  (hould  have  agreed  with  the  plaintifF 
before  he  brought  him.  Holt  Chief  Juftice  bid  him 
to  take  his  a£lion  againft  the  plaintifF  for  his  charges. 
Cumb.  22g. 


C    H     A     p.      XI, 


tit  of  3nqutrj. 


F  a  writ  of  inqitfry  of  damages  be  returnable,  TImeofexecc* 
0£i.  Ai'ich.  the  fheriff  may  take  the  inqueft,  and  tion. 
enquire  the  damages  the  day  of  the  return  ;  and  if 
he  returns  it  the  fame  day,  the  writ  is  well  executed. 
Cr.  EL  468.  (bis)  pi.  26.  7  Vin.  Abr.  214.  pi.  2. 
17  Vin.  Abr.  539.  /?/•  4.  2  i^.  Raym.  1449.  ^^^' 
Abr.  876.  (E).  Mo,  403.  pi  S37*  Id.  J 12.  pL 
998.     Barnard.  K,  B.  4, 

Z  3  Motion 
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Mow  far  a  writ  of 
jttquiry  {hall  be 


B(toin  4ay, 


Pn  a  Sunday, 


Motion  to  fet  afide  a  writ  of  inquiry  for  two  ir- 
regularities j  the  firft  was,  for  that  the  notice  for 
executing  it  was  at  fuch  a  day  at  eleven  o'clock,  and 
it  was  executed  at  half  an  hour  after  eleven,  though 
the  defendant  was  not  there  ;  whereas,  by  the  rules 
of  the  court,  it  ought  not  to  have  been  executed  till 
an  hour  after  the  notice,  if  both  parties  are  not  there 
ready.  The  other  irregularity  was,  that  the  plain- 
tiff gave  no  evidence  to  the  jury,  and  yet  they  have 
given  him  damages,  which  he  faid  was  always  a 
caufe  for  fetting  them  afide  :  accordingly  the  court 
did  kt  it  afide.  Barnard,  K,  B.  33.  See  2  Bar^ 
riard.  K.  B,  214. 

Gn  a  writ  of  inquiry,  the  inqueft  was  impanelled 
the  effoin  day,  and  the  jury  then  hear  the  evidence 
two  or  three  days  after,  yet  this  is  well  executed, 
17  Fin.  Ahr.  539.  pi.  4. 

A  writ  of  inquiry  was  returnable  tret  Trin.  which 
happened  to  be  on  a  Sunday,  (o  that  the  eflbins  were 
Icepton  theMonday;  the  writ  was  returned  to  have  been 
executed  on  the  14th  of  June,  which  was  the  Mn^ 
day^  I.  e.  the  day  after  the  return.  And  by  the 
whole  court,  Although  without  doubt  a  writ  may  be 
executed  on  the  day  of  its  return,  yet  if  that  day 
be  fuch  as  it  cannot  legally  be  done  on,  you  (hall 
not  do  it  the  next  day.  2  Salk.  626.  pi.  8.  6 
Mod.  148,  149.  See  2  Ld.  Raym,  I066.  Barnard^ 
K.  B.  356. 

A  writ  of  inquiry  was  executed  15  y^ie,  which 
was  on  a  Sunday  ;  held  nought,  and  that  they  might 
take  advantage  of  it  on  a  writ  of  error,  though  not 
affigned  for  error,     Fortefc,  Rep.  373.     Stra,  387. 

Writ  of  inquiry  direded  to  the  coroners  of  N.  was 
executed  by  H.  clerk  to  the  coroners,  and  their 
known  deputy,  but  only  by  verbal  appointment, 
ent5  it/hould  be  without  deputation  under  hand  and  feal  from  the 
haad'and  feal.  "^  coroners.  Court  feemed  inclinable  to  fet  the  inquiry 
'   '  afide  for  want  of  a  proper  authority  in  H.     PraSf. 

Reg,  C.  P.  451.  2  Barnes  325.  Rep,  &  Caf.  of 
PraH.  C.  P.  Court  faid  the  verbal  appointment 
was.  no  authority,  but  objection  was  waived  by  de- 
fend ant's  having  made  defence.     Held,  that  a  writ 

of 
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of  inquiry  executed  before  an  under-flierifF's  deputy 
was  improperly  executed,  for  a  deputy  cannot  ap- 
point a  deputy.  2  Barnes  N,  C.  P.  187.  Pra^. 
Reg.   C.  P.     Rep,  &  Caf.  PraSi.   C.  P. 

Inquiry  executed  before  a  deputy  appointed  by  a 
deputation  under  the  feal  of  the  fberiff's  office,  good  ; 
and  rule  to  fhew  caufe  why  inquiry,  i^c.  (hould  not 
be  fet  afide.  Difcharged  with  cofts.  2  Barnes  188, 
Pra^.  Reg,  C.  P.     Rep.  ^  Caf.  PraSl.   C.  P. 

Upon  a  writ  of  inquiry  upon  a  judgment  by  de-  Debtmuftbe 
fault,  upon  an  Ajfumpfit^  (if  it  be  infifted  on)  plain-  P'"^^^*^* 
tiff  muft  prove  his  debt;  for  by  the  judgment  plain- 
tiff is  to  recover,  but  the  quantum  is  to  be  inquired 
into  by. the  jury,  and  if  plaintiff  is  to  recover,  l^c, 
if  plaintiff  proves  nothing,  he  muft  be  content  with 
a  penny,  or  fome  fuch  fmall  matter  of  damages. 
7  Vm,  Ahr.  315.  pi.  6.    Ventr.  347.     2  Shoiu.Rep.  86, 

The  execution  of  a  writ  of  inquiry  before  14  ju-  Before  14  jurors, 
rors  was  held  good,  for  it  is  but  an  inqueft  of  office 
whereon  no  attaint  lies.     2  Stra.  1159.     -^^y  H^* 

In  this  writ,  to  inquire  of  damages   in  Trefpafs^  No  damages 
the  jury  cannot  find  that  no  trelpafs  is  done.      Nei-  found, 
ther  may  the  flieriff  make  fuch  a  return,  but  if  the 
jury  will  find  no  damages,  the  (heriff  muft  make  his 
return  accordingly. 

In  all  fuperior  courts  the  judge  fends  his  precept 
to  the  {heriff  to  inquire  of  damages,  but  in  London^ 
and  in  all  other  inferior  courts  an  inqueft  is  fum- 
moned  in  court,  and  the  court  takes  the  inquifition 
of  damages.      3  Salk,  400.  pi.  2. 

On  executing  a  writ   of  inquiry,   notes  muft  be  After  judgment 
produced  and  proved  ;  pleading  is  not  a  fufficient  ad-  ^f  derault,  note 
miffion  of  them.      2  Barnes^  Notes  C.  P.  i(^2.    Held  nation  m^ft^be^' 
contrary  in  the  King^s  Bench.      2  Stra.  1149.  proved. 

U  upon  the  executing  a  writ  of  inquiry  of  damages^  A  new  writ 
the  fheriff  refufeth  to  fwear  and  examine  fome  of  the  granted, 
witneffes  produced  on  either  part,  and  yet  doth  ex- 
ecute the  writ,  the  court  will  grant  a  new  writ  to 
the  party  grieved,  for  the  old  writ  was  not  well  ex- 
ecuted. 

,  A  writ  of  inquiry  of  damages^  dire£^ed  to  the  fhe- 
riff,  cannot  be  executed  by  -a  bailiff  of  a  liberty. 
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Amended. 


Qu^aflied. 
Superfeded, 


Witlt  of  Sinquft?.    Chap.  1 1. 

A  writ  of  inquiry  of  damages  varied  in  the  return 
from  the  award  in  the  roll,  which  was  amended  and 
piade  agreeable  to  the  roll.  Mo.  711.  pL  998.  A 
writ  of  inquiry  cannot  be  quafhed  till  it  be  returned 
and  filed,  but  before  the  return  it  may  be  fuperfeded, 
guia  erronice  emanvit ;  per  Holt,  6  Mod.  40.  And 
by  him  you  cannot  except  againft  a  juror  upon  ex- 
ecuting a  writ  of  inquiry.  Ibid,  43.  Injir.  Cler, 
558. 


CHAP.       XII. 


County  gaol  In- 
fe  parable  to  the 
office  of  fherifF. 


To  put  in  keep- 
ers for  whom 
anfwerable. 

The  place  where 
to  be  kept. 


The  King  may 
make  a  county, 


THE  cuftody  of  county  gaols  is  incident  to  the 
office  of  flierifF,  and  infeparable  from  the  fhe- 
rifF; and  therefore  if  the  King  grant  the  cuflody  of 
fuch  gaol  to  another,  it  is  void  :  for  the  flierifF  is  the 
immediate  oiEcer  of  the  King's  courts,  and  fhall  be 
anfwerable  for  efcapes,  and  be  fubje£t  to  amercia- 
ments, and  therefore  he  fhall  put  in  fuch  keepers  as 
he  fhall  anfwer  for.  4  Co.  34.  14  Ed,  3.  Jiat,  I. 
c,  10.     Confirmed  by  19  i^.  7.  f.  10. 

The  fherifF  may  remove  his  gaol  from  one  place  to 
another  within  his  bailiwick,  and  the  fherifF  may 
hold  the  ajftzes  in  the  caflle  where  he  held  them  by 
prefcription,  although  the  King  grant  the  cuflody  of 
the  caftle  to  another.  So  that  though  the  fherifF  may 
keep  the  gaol  in  what  place  he  will  within  his  bai- 
liwick, yet  in  a  particular  place  not  without  pre- 
fcription.    Hoh,  202.     Ander.  345. 

As  the  King  may  by  his  letters  patent  make  a 
county,  fo  he  may,  in  the  making  of  it,  fave  and 
except  to  him  and  his  fuccefTors  fuch  part  of  the  ju- 
rifdiftion  or  privilege,  which  the  other  county  (from 
which  it  is  exempted)  had  in  it  before.  As  in  ma- 
ny places  in  the  realm,  the  gaol  of  a  town,  which 
is  a  county  of  itfelf,  or  a  place  privileged  from  the 
county,  is  the  gaol  of  the  county,  and  the  place 

where 
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\vhere  the  aflizes  or  gaol-delivery  is  holden,  is  with- 
in the  county  of  the  town,  and  yet  ferves  alfo  for  Gaol  hoth  for  the 
the  county  at  large.     As  in  the  feffions-hall  at  New-  town  and  county. 
gate^  which  ferves  as  well  for  the  county  o^  Mid- 
dlefex  as  for  London ;  and  yet  it  ftands  in  London :  London* 
but  by  ufage  it  hath  been  io.     And  fo  the  gaol  of 
Berry,  &c.     Poph.  1 6.  Betry. 

Though  Newgate  is  a  feveral  prifon  both  for  Lon-  Difference  of 
don  and  Middlefex,  yet  a  prifoner   in  Newgate,  in  io«^oH  fide  and 
London  fide,  fhall  not  be  charged  with  ad^ions  in  ^^'^'^^^f'^' 
Middlefex, 

The  flierifFs  of  London's  court  is  moveable,  and  the  pnfon  of  the 
(her iff  is  chargeable  with  a  prifoner  while  he  is  in  iheriffsofLc».i(j«. 
prifon,  though  he  be  judge  alfo.  For  why  fhould 
the  city  ferjeants  give  fecurity  to  the  (heriff,  unlefs 
the  ftierifF  be  the  officer  ?  And  it  hath  been  ruled, 
that  although  the  fherifF  be  judge,  yet  a  precept  is 
dire<Sled  to  him.  Therefore  it  is  a  good  plea  in  debt 
on  efcape,  that  the  ftierifF  commanded  the  ferjeant 
at  mace  to  deliver  the  prifoner  to  him.  Sid.  318, 
pi  6.     Keb,  Rep.  147.  pi.  22. 

The  (herifFs  of  London  may  make  their  houfes  their  May  make  their 
prifons,  as  well  as  the  compters ;  and   the  bringing  ^°"^^  pnfons. 
the  perfon  arrefled  to  the  ftierifF,  albeit  it  be  fub  die, 
and  not  into  any  houfe,   yet  it  is  as  good  as  deli- 
vering into  the  (herifF's  prifon.     Id.  ib. 

No  prifoner  ftiall  be  put  in  irons  but  fuch  as  have  Prifoners,  how 
been  apprehended  for  felony,  or  trefpafFes  committed  ^°  ^  treated. 
in  parks  or  vi varies,  and  thofe  who  have  been  found 
in  arrear  upon  account  5  nor  fhall  any  prifoner  be 
puniftied  or  tortured  in  any  other  manner,  than  by 
(a)  law  they  ought,  and  that  none  difFeife  them  whilft 
they  are  in  prifon,  of  any  thing  which  belongs  to 

[a]  And  therefore  this  liberty  can  only  be  intended, 
where  the  ofEcer  has  juft  reafon  to  fear  an  efcape,  as  where 
the  prifoner  is  unruly,  or  makes  an  attempt  to  that  pur- 
pofe;  bat  otherwife,  notwithftanding  the  common  pradice 
of  gaolers,  it  feems  altogether  unwarrantable,  and  contrary 
to  the  mildnefs  and  humanity  of  the  laws  of  England^  by 
which  gaolers  are  forbid  to  put  their  prifoners  to  any  pain 
■  or  torment.     H,  H.  P.  C.   />.  601.  in  notes. 

them. 


34^  ©aois  m\ti  PjiToiier^*  Chap.  12. 

them.  Brit.  chap.  Ji.  feSi.  ^.  1  Inji.  316,  381. 
2  hji.  34,  209.  5r<7<^.  104.  <r^^2^.  6.  137.  fe^. 
3.  Fleta'^<^.fe6i.\.  ^j.  chap.p.  f.i.  Mir.  chap. 
2.  y^<5?.  9.  tf^^?/*.  5.  y^tf?  I.  />.  54.  Fortefc.  deLaud. 
Leg,  AngL  c.  7.2. 

If  a  prifoner  die,  whether  by  difeafe  or  accident, 
the  coroner,  upon  notice  of  fuch  death,  which  no- 
tice the  gaoler  is  obliged  to  give  in  due  time,  ought 
to  rcfort  to  the  gaol,  and  there,  upon  view  of  the 
body,  make  inquiijtion  into  the  caufe  of  the  death. 
And  if  the  death  was  owing  to  cruel  and  opprcffive 
ufage  on  the  part  of  the  gaoler,  or  any  officer  of  his, 
or,  to  fpeak  in  the  language  of  the  law,  to  durefs  of 
imprifonment^  it  will  be  deemed  wilful  murder  in  the 
perfon  guilty  of  fuch  durefs:  I  fay,  the  perfon  guilty 
of  the  durefs ;  becaufe,  though  in  a  civil  fuit  the 
principal  may,  in  fome  cafes,  be  anfwerable  in  da- 
mages to  the  party  injured,  through  the  default  of 
the  deputy,  upon  the  principle  of  refpondeat  fuperior^ 
yet  in  a  capital  profecution,  the  fole  obje<fl:  of  which 
is  the  punifhment  of  the  delinquent,  each  man  mufl 
anfwer  for  his  own  a<Bs  or  defaults. 

The  inflances  of  oppreffion,  which  may  fall  within 
the  rule  of  durefs  of  imprifonment,  are  as  various  as 
a  heart  cruelly  bent  upon  mifchief  can  invent.  I 
will  mention  two  which  have  lately  come  in  judg- 
Rient :  A  gaoler  knowing  that  a  prifoner  infe(5led  with 
the  fmall-pox,  lodged  in  a  certain  room  in  the  pri- 
fo'n,  confined  another  prifoner,  againft  his  wi/i,  in 
the  fame  room.  The  fecond  prifoner,  who  had  not 
fead  the  diftemper,  cf  which  the  gaoler  had  notice^ 
caught  the  diftemper  and  died  of  it.  This  was  very 
rightly  held  to  be  murder  in  the  gaoler.  2  Stra. 
S56. 

Another  llraitly  confined  his  prifoner  in  a  low, 
damp,  unwholefome  room,  without  allowing  him  the 
common  neceflaries  of  chamber-pot,  ^c.  for  keep- 
ing things  fvveet  and  clean  about  him.  The  prifoner 
having  been  long  confined  in  this  riianner,  contra^ied 
an  ill  habit  of  body,  which  brought  oa  diftenipers 
of  which  he  died.  This  likevvifc  was  very  riglitly 
Z  hdd 
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held  to  be  murder  in  the  party  guilty  of  this  durefs. 
2  Stra.  882.      2  Ld.  Raym.  1574.      Barnard.  K.  B, 
-358,  396.     Fitzgib.  197. 

Thefe  were  deliberate  a6ls  of  cruelty,  and  enor* 
mous  violations  of  the  truft  the  law  repofeth  in  its 
minifters  of  juftice.  FoJ^.  Cr,  Lazv,  chap.  8.  fe<^. 
25.  ^321. 

"  After  conviction  and  judgment,  the  gaoler  to  After  judgment^ 
whom  fuch  criminal  ftiali  be  delivered,  (hall  confine  prifonertobe 
Aich  prifoner  to  feme  cell,  or  fa fe  place  within  the '^°^' ''"^"''^> 
prifon,  feparate  from  the  other  prifoners ;  and    no 
perfon,  except  the  gaoler  or  his  fervants,  fhall  have 
accefs  to  fuch  prifoner,  without  licence  under  the 
hand  of  fuch  judge  before  whom  fuch  offender  was 
tried,  or  under  the  hand  of  the  (herifF  or  under- 
fheriff."     Stat.  2^  Geo.  2.  c.  37.  feSf.  6. 

"  After  fen tence,  and  until  execution,  fuch  of- And  fed  with 
fender  fhall  be  fed  with  bread  and  water  only,  (ex-  bread  and  water* 
cept  in  cafe  of  receiving  the  facrament  of  the  Lord's 
fupper,  and  except  in  cafe  of  any  violent  ficknefs  or 
wound,  in  which  cafe  fome  known  phyfician,  fur- 
geon,  or  apothecary,  may  be  admitted  to  adminifter 
necefTaries ;  the  chriftian  and  furname  of  phyfician, 
^c.  and  place  of  abode,  being  firft  entered  in  the 
books  of  fuch  prifon);  and  in  cafe  fuch  gaoler  ofFend 
againft,  or  neghS:  to  put  in  execution,  any  of  the 
dire(9:ions  hereby  enacted,  he  {hall  forfeit  his  office, 
and  be  fined  20/.  and  fufFer  imprifonment  until  the 
fame  be  paid."     Ibid.  feSf,  8. 

See  chap,  4.  BailifFs,  how  punifhable  for  oppref- 
fion,  i^c.  towards  prifoners  in  their  cuftody. 

Where  the  imprifonment  is  unlawful,  the  prifoner  Diet, 
is  not  to  pay  for  his  diet.      14  Vin.  Abr.  11.  pi.  3. 

If  a  prifoner  is  in  execution,  and  the  gaoler  or  Gaoler, Sf edict.' 
flieriffdie,  he  is  in  obeyance  and  cuftody  of  the  law, 
1  Co.   72. 

A  gaoler  is  not  bound  to  deliver  his  prifoner,  who  Fees  to  be  paid, 
is  difcharged  by  the  court,  until  he  pays  his  due  fees. 

A  prifoner  acquitted  of  felonv,  the  gaoler  may  Bar  f^e. 
take  twenty-pence,  which  is  called  a  bar  fee. 

Every  fheriiF,  bailiff  of  franchife,  and  every  other  Kalendar  of  pri- 
perfon  having  authority  of  keeping  gaola,  or  of  pri-  I'on-i^s. 

foners, 
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foncrs  for  felony,  (hall  certify  the  names  of  every 
fuch  prifoners  in  their  keeping,  at  the  next  general 
gaol-delivery,  in  every  county  or  franchife  where 
fuch  gaol  is,  there  to  be  kalendared  before  the  juftices 
of  the  delivery  of  the  fame  gaol,  vi^hereby  they  may, 
as  well  for  the  King  as  the  party,  proceed  to  make 
delivery  of  fuch  prifoners  according  to  the  law,  on 
pain  of  five  pounds.  3  //.  7.  3. 
Bond  to  be  a  true  A  bond  given  to  be  a  true  prifoner  (as  by  law 
he  ought)  is  good,  and  not  within  the  ftatute  of  23 
H,  6. 

The  marfhal  brings  debt  on  bond  5  the  condition 
was.  If  the  above  bounden  A.  P,  now  prifoner  in 
the  King's  Bench  in  Southzvark,  do  and  (hall  from 
henceforth  be  and  continue  a  true  prifoner,  in  the  cuf- 
tody,  guard,  and  fafe-keeping  of  the  above namedyflZ>« 
Lenhaliy  mar(hal  of  the  fame  prifon ;  and  in  the  cuf- 
tody,  guard,  and  fafe-keeping  of  his  deputy,  officers 
and  fervants,  or  fome  or  one  of  them,  until  he  (hall 
be  lawfully  difcharged,  without  committing  any  man- 
ner of  efcape  or  efcapes,  during  the  time  of  his  re- 
ftraint,  then  this  prefent  obligation  to  be  void. 

The  defendant  pleads  the  ftatute  of  23  H.  6.  of 
obligations  made  to  iht  {hci iff  colore  officii.  And  fur- 
ther pleads,  that  at  the  time,  and  long  before  the 
plaintiff  was  marfhal,  that  P.  at  the  fame  time  was 
a  prifoner  at  the  fuit  of,  t^c,  and  that  the  defendant, 
together  with  the  faid  P.  pro  eafiamento  &  favors  to 
be  (hewed  by  the  plaintiff  to  the  faid  P.  made  the 
faid  bond,  &c.  The  plaintiff  replies,  the  bond  was 
pro  meliori  fecuritate  of  the  faid  plaintiff  j  that  the 
faid  P.  (hould  not  efcape,  and  traverfeth  the  eafe  and 
favour.     The  defendant  demurs. 

And  thefe  things  were  refolved  : 

I.  That  the  marfhal  of  the  King^s  Bench  is  withia 
the  words,  gaoler  and  keeper  of  prifon 5. 

1.  Bonds  made  to  gaolers  for  eafe  and  favour  of  pri- 
foners are  void. 

3.  A  bond  to  fave  harmlefs  from  efcapes^    is  with* 
in  tnis  ftatute,  and  void  ;  but  a  bond  to  continue  a 
true  prifoner  is  good  :  and   there   is  no  agreement, 
that  it  is  for  eafe  and  favour^  appears  s  but  the  con- 
trary 


Pleadings. 


Bon^  to  fave 
harmlefs  from 
efcapes  J  is  void. 
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trary  rather ;  for  the  plaintlfF  in  his  replication  hath 
iraverfed  it,  and  the  defendant  hath  confefled  the 
replication  to  be  true  by  his  demurrer.  Saund.  162. 
Latch  23,  143. 

The  intention  of  the  obligation  was  for  eafe  and  Pica. 
favour^  and  traverfing  it  hath  taken  it  away. 

Now  when  the  defendant  had  fuch  iflue  cfFered,  Demorrer. 
and   refufed   to  join,    but  demurs ;    the  defendant 
agreed  it  was  not  for  eafe  and  favour.     Sid.  283. 

Note  ;  A  Utile  evidence  in  fuch  cafe  would  ferve  to 
prove  eafe  and  favour, 

A  bond  to  the  warden  of  the  Fleet  to  be  a  true  Warden. 
prifoner.  The  defendant,  without  pleading  the  fta- 
tute,  faith,  it  was  for  eafe  and  favour.  The  plain- 
tiff demurs.  The  plaintifF  (hould  have  traverfed  the 
eafe.  And  judgment  for  the  defendant.  3  Keb, 
Rep.  320.  pi.  8.     Id.  361.  pi.  36. 

Condition  is,  where  D.  F,  is  under  his  cuftody  To  permit  him 
(i.  e.  of  the  obligee)  upon  arreft,  at  the  fuit  of  the  to  go  at  large  for 
plaintifF,  in  a<5lion  of  debt  of  140c/.  upon  bond  by  *      ^  * 
him  to  the  plaintifF,  and  at  the  requefl  of  the  de- 
fendant he  is  permitted  to  go  at  large  for  fix  days. 
If  therefore  the  faid  D.  before  the  12th  o^  February y 
renders  himfelf  prifoner  to  the  fherifF  of  Middlefex^ 
at  the  plaintifF^s  fuit,  on  a£lion  of  1400/.   and  re- 
main a  true  prifoner  till  he  fhall  be  difcharged  by 
confent  of  the  plaintifF.     See  the  pleading,     ^are 
the  judgment.     2.  Jo.  139.     Sid.  132. 

The  condition  of  a  bond  was,  if  Thomas  yI4^«- Bond  of  one  ia 
ningham  keep  the  fherifF  without  damage  againfl  our  ^'^ecution. 
hord  the  King,  and  one  T.  P.  and  at  all  times  be 
at  the  commandment   of  the  faid   fherifF,  as  a  true 
prifoner,  and  appear  before   the  juftices,   i5fc.  then 
the  obligation  to  be  void. 

The  defendant  pleaded  the  ftatute  of  23  H,  6.  and  conclufion  of 
that  the  body  of  Thomas  Manningham  was  in  execu-  the  plea,  ill, 
tion  upon  a  recognizance,  and  that  the  fheriff  made 
the  obligation   for  the  delivery  of  the  faid  Thomas 
Manningham^  and  demanded  judgment^/  a£lio^  &c. 

This  is  no  good  conclufion  of  the  plea  ;  he  ought  How  it  ought  to 
to  have  concluded,  ij/int  nient  fan  fait :  for  the  Jiatute  be  ijjint  nientfon 
faith  it  fhall  be  void  j  and  if  it  Ihali  be  void,  then  f"^^» 

it 
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it  (hall  be  void  from   the  beginning,  and  then  it  is 
not  his  deed.     And  further,   that  he  had  not  v/ifely 
concluded  his  plea  ;  for  this  fpeciai  conclufion  had 
ftraitened  the  defendant  (o,  that  if  the  obligation  be 
void  for  any  other  caufe,  the  defendant  fliall  not 
Yet  judgment     have  benefit  of  it.     And  yet  becaufe  it  appeared  to  the 
a^^inft  the  plain- jy^ggg  on  the  matter  in  law,  that  the  plaintiff  had 
no  caufe  of  adlion,  the  court  gave  judgment  againft 
him  ;  for  the  obligation  is  void  by  the  letter  of  the 
Jiaiute^  for  it  makes  void  obligations  taken  in  an- 
other manner,  which  extends  to  avoid  obligations  for 
bailing  thofe   which   are   contained    in    the    fecond 
branch,  as  thofe  in  execution,  ^c.     Plowd.  66,  67. 
Where  ijfint  non      gut  as  for  the  conclufion  of  the  plea,  the  condi- 
tjtjaat^m  ill.     ^Jqj^  ^^^^  ^j^^j  jj^g  defendant  (hould  appear  in  B,  R, 

to  anfwer  in  a  plea  of  trefpafs,  and  fatisfy  the  da- 
mages.    The  defendant  pleads  the  ftatute  of  23  H. 
6.  that  the  bond  was  made  for  his  enlargement,  and 
ijjtnt  non  eji  fa6ium.     The  plaintiff  demurs  fpecially 
upon  the  conclufion  of  the  plea,  which  ought  to  be 
judgment  Si  aSfio',    and  agreed   the  plea  to  be  ill. 
AL  85. 
Judgment  con-        The  defendant  and  L.  were  jointly  bound  for  the 
lefled  on  efcape.  ^j.y^  imprifonment  of  ^  and  there  was  a  vi?arrant 
of  attorney  to  confefs  judgment  on  the  efcape  of  JV, 
Glyn  moved  to  fet  afide  the  judgment,  being  a  way 
for  eafe  only,  and  judgment  entered  without  trial  of 
the  efcape.     But  per  cur\  It  is  to  be  entered  on  a£lion 
brought,    which   is  brought,    and  the  parties  are  at 
ifTue.     But  Sir  J.  Lentba II  zBgned  his  fecurity  to  the 
creditor,  vi'hich  per  cur*  is  vi^ell  enough  ;  and  there 
appearing  no  fraud,  they  refufed  to  fet  afide  the  judg- 
ment.    Keh.  Rep.  815.  /)/.  93. 
The  rules  t)f  the      The  marfhal  takes  bond  of  one  in  execution  to  be 
King's  Bench       ^  ^^y^Q  prifoner,  who  efcapes;  adiion  is  brought  againlt 
prion.  h'lm^  and  well,  for  the  bond   is  good.     The  Mar- 

Jhalfea  was   ruled  to  be  enlarged,  and   this  fhall  be 
called  within  the  rules ;  and  if  the  marfhal  takes  a 
bond  to  tarry  there,  it  is  good.     Latch  143.     Poph, 
lbs. 
Toravefrom  ^'^^^  ^  hoT\i^  to  the  marfhal,  i^c.   to  fave  harm- 

efcapw.  lefs  from  efcapes,  is  void,  and  within   the  ftatute  ; 

becaufe 
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becaufe  it  is  not  a  bond  that  lie  (hall  continue  a  true 
prifoner.  2  Keh,  Rep.  422.  pi,  55.  Sid,  383. 
pi.   15. 

The  marfiial  ought  not  to  take  bond  for  chamber-  Bond  for  cham- 
rent;   this  is  to  come   in   in  allowance  fees.     The  ^^'*^*"^  *'^^'^» 
warden,  or  other  gaoler,  cannot  impofe  what  rents 
they    will   on  chambers.      3  Keb.  Rep.    103.    pi.  5. 
^i?>'  M  57-  603.  pi  44.         ^       ^ 

A  bond  or  covenant  for  fees  is  void  ;  but  a  bond  Bond  for  fees, 
for  true  imprifonment  is  not  void  prima  facie,  with- 
out circumftances,  ^c.    3  Keb.  Rep.  133.   pi.  44. 

A  bond   for  chamber-rent  is  void   by  Common  Ch^mber-rent* 
law;  becaufe  the  party  is  reftrained ci7»/r/7  voluntatetny 
and  (hall  be  imprifoned  till  payment.     Alfo  the  fta- 
tute  extends  to  the  marOial  only  for  fuch  bonds  as 
they  may  take  Virtute  officii.    Latch  10.    So  for  meat  Meat  and  drink, 
or  drink. 

Upon  a  ftatute  acknowledged,  and  extent  fued  5  Fees, 
the  fherifF  takes  bond  of  20/.  for  payment  of  10/. 
his  fee  ;  :arid   this  was  before  the  Liberate.     It  is  a 
void  bond.     i.  Becaufe  he  takes  the  bond  before  the 
Liberate.      2.  He  took  his  wages  before   he  did  his  Note. 
work.      3  Keb.  Rep.  678.   pi.  55. 

Debt  was  brought  upon  a  bond  made  to  a  bailifF  To  fave  a  bailiff 
of  a  liberty  to  fave  him  harmlefs,  concerning  goods  °^  a  liberty 
which  he  had  levied  by  a  warrant;  and  as  the  goods  goods  delivered, 
of  one  K.   and   had  delivered  them  to  the  defendant 
upon    requeft,  who   made  claim   to  the  goods,  and 
returned  Nulla  bona.^  ^c.     Defendant  pleaded  in  bar 
Non  damnificatus.      Plaintif?  replies,  and  fiiews  how, 
and  defendant  demurred.     It  was  hereupon  infifted 
for  defendant,  that  the   bond  was  againfl:  law,   be- 
caufe it  was  to  fave  the  plaintiiF  harmlefs  from  a  falfe 
return  :  but  on  the  other  part   it  was   infilled,  that 
the  bond  was  lawful ;  and  to  prove  it  feveral  autho- 
rities were  cited  ;  and   by  the  opinion  of  the  whole 
court  judgment  was  given  for  the  plaintiff.     Lutw, 

593.  59^- 

Note ;  A  promife  is  within  the  ftatute,  as  well  as  Promife  wlthla 
a  bond.    But  it  is  where  the  bond  or  promife  is  made  this  ftatute. 
by  the  prifoner  himfelf,  or  fome  other  for  him.    And 
therefore  in  an  action  on  the  cafe  the  defendant  pro- 
mt fed 
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mired  the  plaintifF,  that  If  B.  (a  fpecial  bailiff  at  his 

nomination)  arretted  yf.  at  his  fuit  on  Cap'  ad  fatif- 

faciend\  and  fuffered  him  to  efcape,  he  would  not 

fue  the  plaintiff  j  this  is  not  within  this  ftatute.    Leon, 

But  Hobart  in  Norton  Sim's  cafe  faith,  covenant  Is 
not  within  this  ftatute  j  that  is,  becaufe  It  was  not  a 
bond  (for  performance^  made  in  the  behalf  of  a  pri- 
foner,  as  Beaufage's  cafe  is.     Hob.  13. 

Promife  void.  A  pFomife  made  to  a  gaoler  to  fuffer  a  prifoner  to 

go  at  large,  is  void.     2  Buljlr.  213. 

Where  the  fherifF      By  the  ftatute  of  1 3  Car,  2.  ft,  2.  c,  2.  perfons 

is  not  to  take  60,  arretted  by  procefs  out  of  the  King^s  Bench  or  Com^ 

or  40/.  bail.  ^^^  Pleasy  not  exprefling  the  caufe  of  action  in  the 
writ,  bill  or  procefs,  and  which  are  bailable  by  the 
ftatute  of  23  i/.  6.  c.  10.  (hall  give  bail-bond  not 
exceeding  the  fum  of  40  /.  and  upon  appearance  at 
the  return,  he  ftiall  difcharge  fucb  bail-bonds.  And 
if  the  plaintiff  do  not  declare  before  the  end  of  the 
next  term  after  appearance,  then  he  ftiall  be  non- 
fuit,  and  judgment  and  cofts  fliall  be  againft  him. 

Exception*  g^t  this  ftatute  extends  not  to  arrefts  upon  Capias 

utlagat\  Attachment  or  Refcous^  Contempt  or  Privi- 
lege ;  nor  to  popular  ailion,  or  action  on  any  penal 
law  (except  for  tithes),  indictment,  or  information. 

Aftion  lies.  Now  if  the  fheriff  in  fuch  perfonal  a6tions  do  take 

a  bond  of  150/.  (where  it  ought  to  be  but  40/.) 
the  party  fhall  have  an  a6lion  upon  the  ftatute  againft 

Yet  bond  good,  the  ftieriff ;  but  the  bond  is  not  void.  This  was  the 
cafe  of  a  coroner.  2  Keb.  Rep.  40b.  pi.  3.  Id,  iS'j, 
pi,  61. 

And  therefore,  where  it  faith,  the  ftatute  doth 
not  reftrain  him  from  any  fum,  is  good  law ;  but 

Caution*  with  this  caution,  that  action  lies  againft  him  if  he 

exceed  40 1  de  placito  debit i  generally,  upon  this  late 
ftatute.     Cro,  Jac,  2«66, 
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IF  a  man  recover  damages  in  action  on  the  cafe  Prayer  of  the 
againft  y.  5.  in  the  King's  Bench,  the  faid  J,  S.  P^"^"''*'* 
being  in  cujiod'  marefchaV ;  yet  he  {hall  not  be  in 
execution  on   this  judgment,  although  it  be  within 
the  year,  before  prayer  of  the  plaintiff;  for  the  mar- 
ihal  may  not  take  notice  of  every  judgment  againft 
every  prifoner  ;  but  upon  prayer  of  the  plaintiff,  a  Where  a  Ctf»»»?f * 
Committitur  (hall  be  entered  upon  the  roll,  and  then  ''^''''"* 
he  is  in  execution,  but  if  the  defendant,  being  taken 
in  execution,  be  brought  in  by  Habeas  corpus^  and 
then  an  entry  of  the  Committitur  is  made  in  the  book 
of  the  office,  it  is  good.     2  RolL  Rep,  104.  pL  43y 
133.    pi.   II.     Cro,  Jac,   364.    pL  3.     Leon,  58. 
pL  74. 

If  a   man  recover  in  C.  B,  debt  and  damages  iJah  cotf,-  to 
againft  J.  S.  and  hath  judgment,  although  that  J.  S.  bring  prifonef 
be  a  prifoner  in  the  F/eet  for  other  caufes  (which  is  '   ^  '^*"^ ' 
the  prifon  of  the  Common  Bench),  and  the  warden  in- 
forms the  court  of  it,  and  the  court  commands  him 
to  retain  him  in  execution  until  fatisfadiion  of  the 
judgment ;  yet  he  is  not  in  execution,  becaufe  he 
was  not  brought  to  the  bar  by  Habeas  corpus,  and 
viewed,  and  demanded  of  the  prifoner,  if  he  be  the 
fame  perfon,  who  is  condemned  or  not ;  and   it  is 
the  office  of  the  court  to  oppofe  him.    Dy.  13,  14.  At  tlie  ^rayef  of 
Cro.  Eliz.  506.   pL  63.     So  if  the  warden  inform  the  party,  or  not. 
the  court  of  Chancery,  that  J,S.  (which  is  a  prifoner 
there  on  a  judgment)  is  in  his  ward  for  certain  caufes, 
on  which  the  court  commands  the  warden  to  return 
him  in  execution,  until  fatisfa<Slion  of  the  judgment; 
yet  y.  S.  is  not  in  execution  upon  the  judgment, 
becaufe  this  was  not  done  at  the  requeft  of  the  plain- 
tiff, but  without  his  prayer,  for  it  may  be  he  Wil^ 
jdeit  another  execution.     Vy.  63,  306. 

V  A  a  Ifi 
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'^arjhaifea,  Jn  ^gbt  agalnft  7.  S.  if  the  defendant  be  taken 

upon  a  Latitat^  and  committed  to  the  marfhal  for 
default  of  bail,  and  after  the  plaintifF  recovers  againft 
him,  he  continuing  in  prifon  j  yet  he  fhall  not  be 
in  execution  for  this  judgment  before  the  prayer  of 
the  plaintiff.      lO  Fin.  Jbr.  572.   pi.  i. 

On  Cap.  utlagaC      If  a  man  recover  in  debt,  and  outlaw  the  defen- 

wjtbinayear.  ^^^^  ^^^^^  judgment,  and  after  within  the  year,  the 
defendant  is  taken  by  Caf  utlagatum^  he  (hall  be  in 
execution  for  the  plaintiff  before  prayer,  becaufe  the 
,  outlawry  was  at  the  fuit  of  the  party.  5  Co.  88. 
Cro.  EL  706.  pL  28.  Mo.  566.  pi.  772.  See  Salk. 
280.     5    Mod.    201.     Fitxgib.    265.     Bridgm.    7. 

After  the  year.  7  Mod.  65.  Otherwife  it  is,  if  he  be  taken  in  exe- 
cution after  the  year,  becaufe  in  that  cafe  he  may  not 
have  any  Capias  againft  him.     Cro.  Eliz.  467.    See 

In  aebt  after      5  Mod.  20O.     But  if  a  man  outlaw  the  defendant  in 

judgment.  ^q)^^  ^fter  judgment,  and  after  within  the  year  the 

defendant  is  taken  by  Cap^  utlagatum,  although  he  be 
in  execution  for  the  ^hintiff  prima  facie -,  yet  he 
may  make  ele(5lion,  that  it  fhall  not  be  an  execution 
for  him.  Cro.  El.  850.  pi.  6.  See  5  Mod,  201. 
Mo.  598.  pi.  817. 

Scire  fac\  If  execution  by  default  be  awarded  in  a  Scire  fac' 

upon  a  judgment  in  debt,  and  the  defendant  four 
years  after  was  in  the  Fleet  for  other  caufe;  and  by 
Habeas  corpus  he  was  brought  up  to  the  Common 
Bench,  and  being  oppofed  by  the  court,  if  he  were 
the  perfon  who  was  condemned,  ui  fupra,  and  he 
grants  it,  he  (hall  be  committed  in  execution  at  the 

Though  after  the  prayer  of  the  plaintiff  as  it  feems,  though  it  be  after 

year  and  day.      the  year  and  day.     Dy.  147,214. 

Error  and  no  bail      If  ^.  recover  againft  5.  by  judgment  in  the  King's 

found.  Bench,  and  upon  this  B.  renders  himfelf  to  prifon, 

and  after  brought  a  writ  of  error,  and  had  a  iSa- 
perfedeas;  yet  after,  upon  prayer  of  the  plaintiff,  the 
court  may  commit  him  in  execution,  although  that 
the  record  be  removed  ;  forafmuch  as  he  had  not 
found   bail   upon  his  writ  of  error.     10  Fin.  Abr, 

SIS'  M  7- 
Sheriff  may  Upon   recovery  the  fherlff  may  break  open  an 

oTHaTer^faT  ^  houfe,  and  deliver  it  to  the  plaintiff  j  for  the  writ 
}o[fejjiomm^  faith) 
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faith,  fac^  feifinam  Qx  pojfejjionem.  And  after  judg- 
ment, it  is  not  the  houfe  of  the  defendant  in  right. 
4  Bac.  Ahr.  455. 

Upon   a  Capiai  ad  fatisfaciend\  the  flierifF  may  Ca.  Ja\ 
not  break  open  any  man's  houfe  to  make  execution ; 
but  in  all  cafes,    when  the  door  is  open,    he  may 
enter  to  make  execution  of  body  or  goods.     4  Bac. 
Ahr.  454. 

In  all  cafes  where  the  king  is  party,  fo  in  Hue  ^"^  ^^^  ^^f" 
and  Cry^  if  no  door  be  open,  the  flierifF  may  break 
open  the  houfe  to  take  him,  or  to  do  execution  or 
other  procefs ;  as  upon  a  Cap*  [a)  utlagat\  or  upon 
contempt :  but  he  ought  firfl  to  fignify  the  caufe  of 
his  coming,  and  requefl  the  owners  to  open  the  door, 
but  not  to  break  open  any  man's  houfe  by  night. 
4  Bac.  Abr.  454.  Telv.  28.  5  Co,  91.  Cro.  EL 
908.  4.  Leon.  41.  pi.  III.  Cro.  El.  909.  i^Vin, 
Abr.   316.     Cro.  El.  742.  pi,  ij. 

Upon  a  Fieri  fac\  or  Extendi  fac\  the  (lierifFmsy  ^i'  P\  ^^' 
not  enter  into  the  houfe  of  any,  the  door  being  fhut, 
nor  draw  a  latch,  no  not  after  requefl  and  denial ; 
yet  though  the  (herifF  be  a  trefpafler  in  breaking  open 
the  houfe  by  Fieri  fac\  the  execution  is  {b)  good. 
4  Bac.  Abr.  454. 

The  houfe  of  anyone  is  not  privileged  but  for  Oneman*sho\ife 
himfelf  and   his  family,  and  his  own  proper  goods, {^^^l^P;/'*^^^^^^^ 
not  to  prote£l  any  who  flie  there,  or   the  goods  of  goods,  ^c. 
another  conveyed  there  ;  and   in  fuch  cafe  after  re- 
quefl: the  (herifF  may  break  open  the  door  ;  fee  Fojl, 
Cr.  Law  319.     J 4  Fin.  Abr.  316.    19  Fin.  Abr.  432. 
4  Bac.  Abr.  455. 

The  flierifF,  i5fc.  under  colour  of  a  Latitat  and  an  violence  on  a  ^ 
outlawry,  made  a  violent  entry  with  drawh  fwords,  "'J'/^'^' *"     "^ 
i^c.  where  the  outward  door  was  open,  and  no  op- 
polition  made,  broke  open  the  chamber  door,  ar- 

[a)  Though  on  mefne  procefs,  and  at  the  fuit  of  the 
fabjedt.      2  ShonAj.  Rep.  87.  pi.  78. 

{b)  But  it  feems  to  be  the  modern  praftke  in  feme  cafes, 
on  complaint  by  afFidavit,  to  difcharge  fuch  execution,  and 
to  grant  an  atcachment  againft  the  ofEcer.     4.  Bac.  Ahr. 

A  a  2  reited 
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retted  the  defendant,  took  appearance  upon  the  La^ 
iitatj  and  45.   for  fuing  out  a  Superfedeas  upon  the 
Sheriff  fined       Outlawry,  and  fo  difcharged  him:   and   the  (herifF 
aoo/.  "was  fined  200  /.   for  the  unnecelTary  terror  and  out- 

rage, and  for  not  lignifying  that  he  was  fherifF,  that 
the  door  might  have  been  opened  without  violence, 
but  efpecially  for  difcharging   the  plaintifF  upon  the 
Caf'  utlagat\     Hob.  263,  264. 
Barn  Id  the  Upon  a  Fieri  fac\  a  barn  which  ftands  in  the  field 

^«^^'  may  be  broken  by  the  Iheriff,  becaufe  it  is  not  part 

of  the  dwelling-houfe,  and  there  needs  no  requeft ; 
eliter  had  the  barn  been  adjoining,  and  parcel  of  the 
houfe.  Sid.  186.  pi.  II.  Bul/i.  146.  Keb,  Rep, 
698.   pL    22.      4  Bac.   Abr.  455.      19  Vin,  Abr, 

432- 
Where  on  F/. /ix.      But  though  a  (henfF  cannot  break  open  a  houfe, 
he  may  break     being  to  take  execution  by  Fieri  fac^\  yet  when  the 
dgors  and  locks.  ^^^  j^  ^^^^  ^^^  j^g  enters,  then  he  may  and  ought 

to  break  {a)  open  the  door  of  an  entry  or  chamber 
which  is  locked,  or  break  open  any  cheft  which  is 
locked  and  take  the  goods,  and  if  he  do  not,  an  ac- 
tion on  the  cafe  lies  againft  him.  BrGivnL  Rep.  50. 
2  Show.  Rep.  87.  pi.  78.    ^Bac.  Abr,  456.     Comb, 

17'  327- 
When  execution       Where  the  execution    is   lawfully    begun,    there 

make  execution;  otherwife  when  it  is  not  lawfully 
begun.     If  one  be  arrefled   by   the  fherifF,  and  he 

Efcape.  efcapeth  to  his  own  houfe,  and  the  fherifF  purfues  him 

and  breaks  open  the  doors  of  his  houfe,  and  takes 
him  again,  the  party  fliall  never  take  benefit  of  this 
his  owii  wrongful  efcape.      4  Bac.  Abr.  556. 

Bailiffs  ihutiip*  Two  of  the  under^fheriff's  bailifFi  entered  into  the 
houfe,  the  door  being  open,  to  make  execution  of 
the  goods,  and  the  plaintiff  (huts  the  door  upon 
the  bailiffs,  and  imprifoned  them  for  two  hours;  the 
flieriff  may  break  open  the  houfe  to  refcue  his  bailiffs. 
Cro.  Jac.  555.     See  ig  Fin.  and  4  Bac.   as  above. 

Private  procef*.  The  Iheriff  was  fined  for  breaking  open  an  houfe, 
and  rufhing  in  with  fword  drown,  the  door  being 
half  open,  on  private  procefs. 

(«)  That  this  muflbe  after  requeft  and  refufal.  Pa/m.  54. 

If 
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If  a  bankrupt  convey  his  goods  to  his  neighbour's  Bankrupt's 
houfe,  the  comniiffioncr's  ferjeant  may  not,  but  the  ^°°^''* 
ftierifF  may  break  open   the  houfe,  becaufe  he  is  a 
fworn  officer  of  the  king*s.     Gooduuin*s  Law  agaivjl 
Bankrupts  65. 

Upon  a  commiilion  of  rebellion  out  of  (a)  Chan-  Commiffion  of 
cery^  the  fiierifF  may  break  open  the  houfe  to  appre-  ^^ebdlion, 
bend  the  party  therein,  whether  in  his  own  or  an- 
other's houfe.     Cromp.  fo.  \'] , 

The  fherifF  may  take  the  Pojfe  Comitatus  to  do  P#  Comltatus, 
execution,  per  Jlatute  IV,  2.  cap.  39.   and  he  may 
take  \t  pofl  V el  ante  querimoniam,  but  he  muft  take  it 
after refifta nee,  and  not  before;  iox  fequi debet potentia 
jtijiitiam  non  pracedere.     2  In  ft.  445. 

But  fuppofe  the  flieriff  cannot  do  execution   hy  PoJJe  Comitatus, 
the  PoJfe  Comitatus,  then  Ttich  the  book,  Keb.  Rep, 
pi.  91,  117.  pi.  22.  he  ought  to  acquaint  the  depu- 
ty-lieutenants of  the  county,  and  if  they  affift  not, 
he  muft  acquaint  the  king  and  council,  and  yet  the 
iheriff  (hall  not  be  amerced,  if  he  return  he  cannot 
do  execution;  but  in  Godb.  79.  upon  a  refiftance  of 
execution,  the  council-table  refufed  to  meddle  in  it, 
becaufe  the  court  of  King's  Bench  ought  to  fee  their 
own  judgment  executed  :  and  a  writ  was  prayed  to  SpecL?.!  writ  to 
the  high-ftierifF  with  a  fpecial  rule,  that  the  high-  the  higii^fherifF. 
IherifF  ftiould  execute  it  himfeif,  which  the  court 
granted,  and  a  tipftaff  to  fetch  the  under-fiieriiF  up 
to  return  his  writ,  which  is  better  than  an  attach- 
ment which    is   returnable   by   itfelf.      Goulfi.  79. 
pL   i\. 

And  it  feems  the  (herifF  is  bound  to  do  and  make 
executions  at  his  peril,  and  to  that  end  may  take  the 
PoJfe  Comitatus. 

If  recognizance  of  bail  be  taken  by  a  judge  of '^0  what  flaerlE 
the  Common  Pleas  at  Serjeants  Inn  in  Lo7idon,  upon 
an  original  brought  in  London,  and   he  certifies  this 
into  the  court  of  Common  Pleas,  and  it  is  there  in- 
rolled,  but  it  appears  on  record,  that  it  was  taken 

{h)  But  for  an  attachment  for  a  contempt,  63'f.  iiTuing 
out  of  Chancery^  it  is  fiaid  the  officer  cannot  break  open  the 
door.     4  Bac,  Abr,  455.  but  quesre, 

A  a  3  ^ 
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as  before  ;  a  Fieri  fac*  may  be  awarded  upon  this  re- 
cognizance to  the  flierliF  of  London  where  the  Capias 
was,  for  there  was  the  commencement  of  it,  and 
J^^Vf  r*°j^^  alfo  the  Scire  fac'  may  be  awarded  to  the  (herifF  of 
or  Middle/ex  on   Middlejex  where  the  recognizance  was  mrolled.     19 

recognizance         Yin.  Ahr.   281.  />/.  5. 

se!jeantatmace  Weli,^,  c.  1 8.  faith,  Ftc,^  ei  Beret  medietafper 
jnay  execute  rationabUe  extent\  {viz.)  per  inquiJition\  and  the  (he- 
file^it,    *  j.;ff  is  fvvorn,  and  a  ferjeant  at  mace  is  not  fworn  to 

take  a  jury  ;  yet  the  ftatute  extends  to  every  other 
immediate   officer    to  any  of   the   king's  courts  of 
record,  and  fo  a  ferjeant  may  execute  this,  and   a 
Fieri  fac^  alfo,  and  this  ftatute  couples  Elegit  with  a 
Fieri  fac\  and   limits  both  to  be  executed   by  the 
IherifF,  or  his  officer,  bat  in  wafte  and  redifleifin, 
the  (herifF  mufl  do  it  in  perfon.     4  Co.  65,  66. 
The  writ  to  levy      jf  ^  man  recover  damages  in  action  of  wafle  in 
toThom  toTe  ^  ^'^^  county,  the  writ  to  levy  them  (hall  ifTue  to  the 
airefted.  (herifF  of  the  fame  county  where  the  action  was  firft 

brought,  and  not  to  any  other;  but  if  the  (heriff 
return  he  had  nothing,  he  (hall  have  execution  by 
Teftatuniy  into  any  other  county  where  the  recoverer 
will. 
Wftere  Ca.  /<?.  Jt  Hes  againfl  fuch  perfons  againft  whom  a  Capias 
■*  doth  lie  in  the  commencement  of  a  fuit,  as  debt, 

account,  aft  ion  on  the  cafe,  trefpafs  Vi  ^  armis^  an- 
nuity and  covenant;  but  it  lies  not  for  a  recovery 
of  damages  in  a  real  aftion. 
Where  no  other        If  one  be  in  execution  by  Ca.  fa.  which  is  re- 
execuuon.  turned,  no  other  execution  can  be  fued  againft  him, 

his  lands  and  goods,    21  Jac.  c.  24.  but  it  is  other- 
wife  after  his  death. 

A  Capias  is  to  have  the  body  of  fuch  an  one  fuch 

a  day,  and  the  (herifF  brings  the  body,  or  returns 

the  v*rrit  before  the  day,  it  is  good.     Winch  7. 

Prefently  in  exe-      Jf  Qj^^g  j^g  delivered   in  execution  by  the  king's 

cuuon.  writ,  he  is  prefently  in  execution  and  in  cuftody, 

without    laying   hands  on    him   to  arreft  him;  by 

Coke  C.  J. 

SKerff  takes  one       The  fherlfF  is  to  be  cxcufed  for  taking  one  by  a 

^ya  faife  name,  f^jr^  j^ame  in  execuiion ;  and  if  the  judges  admit 

this 
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this  falfe  name,  ye.t  the  judicial  writ  ought  not  to  be 
examined  by  the  (herifF.     Lam  Rep.  49,  52. 

One  in  execution  may  not  be  difcharged  by  jFfo- May  not  be  dif* 
heas  corpus  or  writ  of  Privilege,  he  fhall  not  be  fet  charged, 
at  large.     Sid.  289.    Id.  90. 

The  (herifF  may  execute    procefs  of   execution  Execution agalnft 
againft  one  attaint  of  felony  and  in  cuftody,  if  he  one  attaint  of 
pleafe ;  and   if  the  felony  be  pardoned,  or  the  at-  ^  °"^' 
tainder  reverfed,  he  fhall  be  in  execution,      1 1  Fin, 
Abr.  23.  pi,  I.     See  Fojl.  Cr.  Law  62.     Salk.  500. 
7  Mod,  153.     2  R.  Raym.    848,    1572.     2  Sira, 

873. 

If  a  man  recovered  debt  againft  B.  and  levy  part  c^./^.  after  i 

of  the  debt  by  Fieri  fac\  which  is  returned  ;    yet  J^/«  >'• 

he  may  take  the  body  of  B.  by  a  Cap^  ad  fatisfac* 

for  the  refidue.     Hob,  58.     Lev.  92.     2  R,  Raym, 

145 1.     Str.   226. 

Though  the  king's  debtor  be  in  execution  by  his  Though  at  the 
body  or  his  land,  yet  the  fubje^l  may  take  him  in  king's  fuit, 
execution  by  his  body;  for  the  ftatute  of  15  Ed.  3. 
13.   is  to  be  intended  of  executions  of  lands  and 
goods,  and  not  of  the  body,  which  is  tout  a  tout, 
Hoh,   160. 

Sheriffs  of  Brijiol  took  the  plaintiff  by  a  Caf  ad 
fatisfac\  and  detained  him  in  prifon  until  the  party 
defendant,  and  now  plaintiff,  paid  the  money  to  the 
fheriff.  Per  Cur' ;  This  was  contrary  to  his  war- 
rant, which  is,  Ita  quod  habeas  denarios  in  curia',  and 
becaufe  he  did  not  (o.,  he  is  chargeable  to  him  that 
was  in  execution.     Hett.   122. 

A  Capias  adfatisfac'  was  returnable  ^inderC  mart\  Return'  album 
and  that  writ  was  returned  Album  breve.,  and  a  Tef-^^^e, 
tatum  thereupon,  and  the  defendant  taken  by  it.    The 
T'eflatum  iflued  out  accordingly,  becaufe  the  Capias 
was  not  returned.     And  the  court  granted  a  Super-  Superfedeau 
fedeas.      Brownl,   40. 

Debt  on  judgment  in  B.R.    the  defendant  con- One  in  execution 
fefTeth  the  judgment,  and  execution  above  a  year ;  °"  P^' '^^ /''''*' 
and  not  being  able  to  find  the  plaintiff,  he  paid  the  pay  thl^money  to 
money  to  the  marfhal.     Plaintiff  replies,  he  did  not  the  gaoler^ 
abfent  voluntarily;  and  the  defendant  demurs.    Judg- 
ment  pro  querente,     'Jhe  fheriff  on  Cap*  cannot  re- 
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jeeive  the  money  as  on  Fieri  fac\  nor  is  the  party 
remedilefs,  for  he  may  pay  his  money  into  court, 
Leon,  140.  And  have  an  Audita  querela  y  but  the 
plaintiff  were  remedilefs  {hould  the  gaoler  be  infol- 
vent. 

Defendant  on  indi<5lment  and  convi£tion  of  a  dif- 
orderly  houfe,  was  committed  to  the  marfhal  for 
payment  of  a  fine,  but  before  adlual  imprifonment 
the  fine  was  paid  to  the  marfhal ;  yet  refolved,  this 
is  no  good  payment,  and  the  party  was  forced  to  pay 
it  over  again.  Per  Jones^  It  is  doubtful  whether 
voluntary  payment  to  the  (herifFon  Fieri  fac*^  before 
execution  of  his  goodf,  be  pleadable  in  difcharge  (but 
that  is  adjudged  it  is  fo),  much  lefs  on  a  Ctf/>'. which 
is  ad fatisfactend^  the  party  in  court,  and  he  is  com- 
mitted quoufque  fatisfaciat  parti^  not  the  (herifF.  '3 
Keb.  Rep,  788.   pi.  43. 

If  the  ifiue  be,  whether  the  flierifF  took  J.  S.  and 
kept  him  in  prifon  under  his  cuftody  in  execution  by 
force  of  a  Capias  ad  fatisfaciend^;  and  the  jury  found 
he  took  him  by  force  of  an  Alias  Cap^  ad  fatisfaciend'*\ 
although  it  is  not  found  he  kept  him  in  execution  for 
the  debt  and  damages  aforefaid,  according  to  the  if- 
fue  ;  yet  this  is  a  good  fpecial  verdidl^.  For  it  (hall 
be  intended  ;  for  the  confequence  is  necefTary  of  that 
which  is  found,  becaufe  he  cannot  take  him,  but  he 
ought  to  be  in  execution.  Hoh,  82.  11  Vin^  Abr. 
28.  pi,  1%, 

How  execution  upon  a  Ca.  fa.  (hall  be  fued  upon 
a  judgment  againft  two  or  more,  and  though  there 
(hall  be  but  one  fatisfa6iion,  yet  the  fherifF  may 
take  the  bodies  pf  all  in  execution.     5  Co.  86, 

One  taken  on  a  Capias  utlagat'  after  judgment 
after  the  year,  is  in  execution  of  the  party's  fuit. 
Sans  Prayer.     Salk.  319.     Comb,   373. 

Goods  pawned  (hall  not  be  taken  in  execution  for 
the  debt  of  him  which  pawned   them,  during  the 
time  they  are  pawned.     Kiichin  226. 
F^rnace  annexed.      The  (herifF  Upon   a  writ  of  Execution  may  not 
liot.  feize  and  fell  to  the  party  a  furnace  annexed  to  the 

freehold  ;  for  this  would  be  wafte  in  the  lefFee.      lO 
Vi».  Abr,   560.   pi.    I.      Cro,   EL    374.    ph      Ow» 

70,  71, 

Fats, 


Xljtgndment* 


Qapif  utlagat\ 


Goods  pawned 
not  to  be  taken 
in  execution. 
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Fats,  Coppers,  Tables  and  partitions  were  fet  up  Fats,  Copperf, 
by  a   fope-boiler  for  the  convenience  of  his  trade,  J^'j^|f,\\"y^/*'- 
and  who  alfo  paved  the  backfide,  ^c.    and  thefe 
were  all  taken  in  execution  by  the  (herifF  on  a  Fi, 
fa.  and  it  was  held  good  by  Holt  Ch.  Juft.     Salk, 

368. 

The  goods  ecclefiaftical  of  clergymen  are  not  to  Bona  eecUftaf- 
he  taken  by  the  (herifF,  but  by  the  bifhop,  upon  a^^^^*^ 
Levari  fac\  on  a  recognizance.     2  Inji.  472. 

If  one  fell  any  goods  to  another  depending  an  ac-  Goods  fold  pcnd* 
tion  againft  him,'  thefe  goods  afterwards  (hall  not  be  '"^  «^e  aftion. 
put  in  execution  ;  for  they  were  lawfully  bought,  (if 
bona  Jide^  and  for  valuable  confideration.)     But  if  a 
Fieri  fac*  he  dire£led   to  make  execution  of  goods, 
and  after  the  Tejie  of  the  writ,  and  before  the  (herifF 
executes  it,  the  party  fells  his  goods  bona  fide^  they 
may  neverthelefs  be  taken  in  execution  ;  {aliter  \iy-'i'^Car.z,  c.  3, 
the  ftat.  of  Frauds  and  perjuries^,     Cro.  EL  ^74- Tt^c.^z?*;.  17, 
Mo.  21.  pi.  72.  /.  S-  '    *    ' 

By  ftat.  of  Frauds  and  Perjuries,  no  writ  of  exe-  Goods  bound 
cution  (hall  bind  the  property  of  goods,  but  from  the°"^y  from  de- 
time  of  its  delivery  to  the  (herifF,  under- (herifF,  or  writ, 
coroners;  who  upon    receipt  thereof  (without  fee)  ^9  C^rr.  2.  f.  3, 
(hall   indorfe  on   the  back   thereof  the  day  of  the 
month  and  year  when  ihey  received  it. 

If  the  party  dies  after  rhe  wric  of  Execution  award-  Goods  in  the 
.ed,  and  before  it  be  (erved,  the  (herifF  may  ferve  it  ha"'^  of  ^^^e 
of  the  goods  in  the  hands  of  the  executor.     For  by 
the  execution  awarded  the  goods  are  bound,  and  the 
(heriff  needs  not  take  notice  of  his  death.    Leon.  144, 

145^ 

The  (herifF  may  have  Trover  or  Trefpafs  at  elec- 
tion, againft  him  that  takes  them  away.  Sid.  438. 
pL  3.  Fentr,  52,  5  j.  Lev.  282.  2  Saund.  47. 
Mod.    30.    pi.   75. 

The  plaintifF  being  (herifF  feized  the  goods  in  exe-  Upon  felzuw  of 
cution  by  force  of  a  Fieri  fac\  and  after  (and  be- g°°^*  P!;°P!jy  " 
fore  the  faie  of  them)   the  defendant  takes  them  and'"^ 
carries  them  away,  and  converts   them  to  his  own 
ufe;  and  the  plaintifF  (being  (herifF)  brings  his  ac- 
tion of  Trover  \  and  adjudged  the  action  well  lies. 
By  the  feizure  of  the  goods  in  execution  the  (herifF 
%  hath 
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hath  a  property  in  them,  (o  that   he  may  refeize 
them  and  fell  them,  as  well  when  he  is  out  of  his 
office  as  before.     2  Saund.  47.    Mod.  57.     2  Saund. 
344.     Cro.  Jac.  73.    pi  2.     Mo.  757.  >/.  1045. 
Adjudged  that  the  fale  was  good,  beeaufe  the  flierifF 
was  chargeable  with  the  value.    Yelv.  44.   S.  C.  ^ad- 
judged contra^  that  the  ancient  fherifF  cannot  fell  the 
goods,  but  it  is   not  ftated  there,  that  the  ancient 
iherifF  had  paid  any  part  of  the  money  recovered.    2 
Saund.  47.  cites  S.  C.  as  adjudged  in  Mo.  757.    Cr. 
fac.  73.    Dalt.  Off,  Vic.  cap.  2.  fo.  19.  contrary  to 
the  Rep.  of  Yelv.  44.  and  fays  that  the  roll  of  this 
cafe  is  in  Pafch.  44  El.   Rot.  318.  S.  C.  cited   2 
Saund,  345.  and  Hale  Gh.  J.  faid,  that  the  roll  of 
it  is  in  Pafch.   44.  El.  618,     Mod.  31.  cites  S.  C. 
— S.  C.  cited  by  Gould  J.     2  Ld.  Raym.  Rep.  1073. 
S.  C.   cited  Fent.   319,  320.    but    adds,    {fed  nota^ 
the  court  faid  that  if  the  old  fheriff  had  returned, 
that  the  goods  had   remained  in  his  hands  pro  defeSfu 
emptorum^  a  Dijlringas  ftiould  have  gone  to  have  had 
them  delivered  to  the  new  fherifF,  and  then  a  Vendi- 
tioni  exponas  (hould  have  gone  to  the  new  fheriff. 
See  Yelv.  44.)     Salk.  322.  pi.  10.  refolved  that  the 
old  fheriff  has  not  only  authority,  but  is  bound  and 
compellable  to  proceed   in   the  execution  ;  for  the 
fame  perfon  that  begins  an  execution  fhall  end   it, 
and  a  Diflringas  nuper  vicecomitem  lies ;  of  thefe  there 
are  two  forts,  one  is  to  diftrain  the  old  fheriff  to  fell 
and  bring  in  the  money,  and  the  other  is  to  fell  and 
deliver  the  money  to  the  new  fheriff  to  bring  into 
court;  which  plainly  fhews  his  authority  continues 
by  virtue  of  the  firfl  writ.     6  Mod.  290.  S.  C.  held 
accordingly.     11  Mod.  35.  S.  C.     If  one  fheriff  le- 
vies, the  fucceeding  fheriff  fhall  not  go  on  with  it, 
but  the  old  fheriff  5  for  after  goods  are  once  levied, 
a  Superfedeas  cannot  ftop  the  completion  of  the  exe- 
cution which  a  v/rit  of  error  only  can  do.     1 1  Mod. 
35.   pi  6.     Barnard.  K.  B.   8r.  accordingly.      10 
Vin.  Ahr.  569.   in  notes. 
When  n:eriff  be-      After  the  debt  levied,  the  fheriff  is  debtor  to  the 
Sr'lJmiff'"  Plaintiff,  and  capable  of  a  releafe  from  him  ;  the  ac- 
tion ceafmg  againlt  the  defendant  is  ipfo  fa^o  by  the 

law 


Chap.  13.  CWCtltlOlt.  363 

law  transferred  to, the  (herifF,  having  both  the  judg- 
ment to  make  it  a  debt,  and  the  levy  to  make  him 
anfwerable ;  and  though  aftion  of  Account  will  pro- 
perly lie  in  this  cafe,  yet  the  fame  will  many  times 
bear  both  actions,  though  the  monies  be  received  by 
outer  mains,  or  the  like.     Hob.  2o6,  207. 

If  a  {herifF  levy  money  upon  a  Levari  facias^  upon  Upon  a  Levari 
a  recognizance  at  the  fuit  of  J.  S.  and  returns  thef'^"^^* 
writ  ferved ;  J.  S.  may  have  debt  agalnft  the  (he- 
rifF's  executors.     But  in  that  cafe  the  plaintifF  de- 
murred  to  the  defendant's  plea,  and  concludes  ill. 
RoL  Jhr.  418. 

The  plea  was  grounded  upon  a  releafe,  and  (hould  Aaion  agalnft 
have  demanded  judgment  if  the  defendant  (hould  be 'Jj^'^JJ;.';;^^^^^^^^ 
admitted  to  plead  a  releafe  made  after  the  (herifF  had  levying  money 
made  his  return,  and  in  fuch  cafe  a61;ion  lies  againft  °"  ^^^  Levarir 
the  flieriff's  executors,  although  it  does  not  appear  ^^„ 'JJ*^-^^'^"'^"*"^ 
that  the  Fieri  fac*  on   the  judgment  was  returned  j 
for  this  is  not  material,  inafmuch  as  the  party  is 
difcharged  by  payment  of  it  without  return :  and  this 
is  not  grounded  on  a  perfonal  Tort,   but  on  a  con- 
tradl  in  law;  and  this  is  not  a  finiple  contrail,  but 
principally  grounded  upon  a  record.     Mar.   13.    pi. 
3Z'     J^-  430-  M  2.      Cr.  Car.   539.    pL  3.     Hob. 
206.     Brownl.  51.     Hut.    1 1,  12.     Mo.  886.    pi. 
1224.    No.  22.     2  Shozv.  281.  /)/.  271.     2  Show. 
79.   pi.  63. 

Adion  on  the  cafe  was  brought  by  executor  againft  Aaion  by  exe- 
the  (herifF,  who  had  levied   the  debt  in  execution, '"'°r.'  ^T^}^^'A 

III  I  •  1      r  1  '  ing  the  debt,  and 

and  did  not  return  the  writ;  and  after  the  teltator  not  returning  the 
died,  and  the  plaintifF  for  that  Tort,  in  vita  te/iatoris^'^^'^'!'  •^iiatef- 
and  for  the  lofs  which  came  to  him,  brought  the  ac- 
tion. The  quare  was,  if  it  lies  by  the  executor,  be- 
caufe  it  is  a  perfonal  wrong  to  the  teftator  :  and  the 
court  was  divided.  Cro.  Car.  297.  But  the  better 
opinion  is,  that  the  a£lion  lies  againft  the  (herifF. 

If  the  (herifF  in  executing  a  Fieri  fac*  doth  not  Scire  fac''  fur 
mifbehave   himfelf,  he  (hall  not  be  charged  in  debt  ^'^''' Z^'^'* 
or  Scire fac*  unlefs  it  appear  by  his  return  that  he  had 
the  monies  in  his  hands.     10  Mod,  53.     As  if  the 
(herifF  return,  Cepi  i^  feifiri  feci  in  manm  meas  bona  ^ 

catalla 
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eatalla  ad  vahnttam  160/.  qua  remanent  in  manihui 

meU  ab  defe£fum  emptorum. 

Where  it  lies.         On  this  return  the  (herlff  (hall  not  be  charged  in 

and  where  not.   debtor  Scire  facias,  becaufe  it  appears  not  that  he 

has  mifbehaved  himfelf.     But  if  upon  the  Fieri  fac' 

the  (herifF  return,  that  he  hath  levied  the  money, 

and  doth  not  pay  it  to  the  plaintiff  at  the  return  of 

the  writ,  the  plaintiff  may  have  a  Scire  fac'  again fl 

the  (herifF,  to  (hew  caufe  wherefore  the  money  fhould 

not  be  levied  of  the  (heriiF.     2  Sound,  344,  345, 

Hut.  32. 

Fw'tfac',  zni        So  if  in  Fieri  fa c*  to  levy  200/.  debt,  ^c.  the 

tefcnc,  (heriff  returns,  that  he  had  made  a  warrant  to  his 

bailifF,  who  had  feized  divers  goods  of  the  faid  S.  ad 

valeniiam  of  160/.  and  that  they  were  refcued  out 

of  their  cuftody  ;  ita  quod  he  could  not  levy  the  debt, 

and   that  the  faid  S.  nulla  alia  habuit  bona.     The 

plaintiff  may  bring  a  Scire  fac*  to  have  execution 

againft  the  (herifF  for  the  monies,  according  to  the 

value  returned,  and  the  (herifF  (hall  pay  it  out  of  his 

own  proper  goods.     Andr,  247.  pi,  260.     2  Saund. 

341.     Sav.  123.  pi.  192.     Cr.  EL  208,  209.  pi.  4. 

Oiafteriff.  Scire      With  this  agrees  9  Ed.  4.  50.  Scire  fac^  21.  if  the 

fac"  againft  the  (herifF  return  upon  a  Scire  fac\  that  he  hath  levied 

cia  (herifF  to  pay  ^j^^  money,  and  hath  the  fame  in  court,  but  hath  not 

the  money  levied  ^ '  ,y        rr    • 

in  execution,  the  money  at  the  day,  and  then  a  new  Ihenir  is 
chofenj  in  this  cafe  it  being  on  record,  that  the  mo- 
ney is  levied  by  the  old  (herifF,  a  Scire  fac'  (hall  ifTue 
againft  the  old  (herifF  to  pay  it:  and  if  he  cannot, 
or  will  not  difcharge  and  pay  the  money,  the  party 
(hall  have  a  Fieri  fac\  or  Elegit  againft  the  (herifF, 
of  his  proper  goods. 

Motion  to  alter        ^"  Fieri  fac'  the  (herifF  feized  feveral  goods  which 

the  return.  were  mercery  ware,  and  returns  Fieri  fac^  ad  valen- 
t'lam^  which  return  was  filed.  The  (herifF  appears, 
and  prays  to  amend  the  return,  becaufe  fome  of  the 
goods  were  impaired  by  lying,  and  he  could  not  get 
buyers. 

Kotsmsn^aWe.  Fer  cur\'  I.  Such  return  may  not  be  altered,  af- 
ter it  is  returned  and  filed. 

2.  Where  the  (herifF  returns  Fieri  fee'  ad  valen- 
tiam,  this  (hall  be  no  excufc  of  his  payment  of  the 

,  money. 
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money,  becaufe  he  might  have  returned  he  had  feized 
the  goods,  and  that  they  remain  pro  defe£lu  emptorum^  Pro  iefeEP  emp' 
and  then   he  may  be  excufed,  if  the  Bona  peritura  ^orum, 
periHi.     Sid.  40. 

Therefore  the  (herifFs  were  ordered   to  pay  the  Ordered  to  pay; 
money,  and  to  anfwer  interrogatories  for  their  con- 
tempt, having  been  ordered  to  bring  in  the  money, 
and  not  appearing  till  a  tipftafF  was  fent. 

As  to  amendment  of  returns,  matter  of  form  in  a  Amendment  of 
return  is  amendable,  but  not  matter  of  fac^,  which  ^^^^^^* 
goes  to  juftification  of  imprifonment.     iBulJi,  259. 

If  the   fherifF  have  a  Fieri  fac^  againft  a  man's  Trefp.  ««/«*  vi- 
goods,  and  before  execution  he  pay  him  the  money,  *^^"'*^* 
in  this  cafe  he  cannot  do  execution  after;  and  if  he 
do,  an  a<5lion  of  trefpafs  or  falfe  imprifonment  lies 
againft  him. 

The  (herifF,  upon  a  Fieri  fac^^  cannot  deliver  the  Cannot  deliver 
defendant's  goods  to  the  plaintiff  in  fatisfailion  of  his  ^°°.^^^  ^^^ 
debt,  but  mult  return  the  execution  m  court.     Lro, 
Eliz.  504.     Noy  56. 

Adion  on  the  cafe  was  brought  againft  the  fherifF,  For  not  feizing 
for  fraudulent  omiffion  ofex;ecution  of  goods,  that  were  ^°°^^  ^°  cctifpec 
in  confpeBu  fuo  \  but  he  faith  not  in  his  declaration, 
that  he  knew  them  to  be  the  goods  of  the  defendant 
in  that  ailion.  And  for  this  omiffion  after  verdict, 
judgment  was  arretted  by  Twifden  and  Pf^indham, 
Keb.  Rep.  g^6.  pi.  7.  the  gift  of  the  adlion  is  the 
fraud,  which  cannot  be  without  notice,  which  is 
now  wrapt  in  the  verdi6^,  though  it  could  not  be 
pleaded,  the  fherifF  being  bound  to  take  notice  whofe 
goods  they  are. 

On  Fieri  fac'*  againft  f,  S.  who  has  the  goods  of  Where  fherifF 
J.  in  his  poiTefTion,  if  the  fheriff^  fells  thefe  goods,  gjids!  ^'*"^^'*' 
trover  or  trefpafs  will  lie  againft  him;  and  to  pre- 
vent this,  all  the  fherifFs  of  England  take  fecurity. 
Keb.  Rep.  693.  pi.  10.      Sid.  83.  pi.  3. 

In   debt  againft   the  ftierifF,  the  plaintifF  declared  ^^  ^erifF  levies 
upon  a  judgment  obtained  againft  y.  S.  and  had  fued^°^7°"/jg"" 
out  a  Fi.  fa.  and  delivered  it  to  the  defendant,  who  turns  Fieri  feci » 
by  virtue  thereof  had    levied  the  money.     The  de-  debt  ^»Ji  he 
fendant  pleads  nihil  debet,  and  adjudged  a  good  plea.  ^^ 
A  ad  this  difference  vus  taken,  that  where   the  writ 

has 
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has  not  been  returned,  the  plea  is  good,  becaufe  it  is 
matter  of  fadt,  whether  he  has  levied  the  money  or 
not ;  /ecus  where  the  writ  is  returned  Fieri  feci, 
12  Mod.  604. 
That  he  deliver-  In  Detinue  the  plaintiff  had  judgment,  and  brought 
ed  fuch  goods  to  5^/^^  ^^^»  to  have  execution.  Detendanr  pleads,  that 
Upon  a  Diftringas  to  the  iherift  on  that  judgment,  he 
delivered  fuch  goods  to  the  fherifF,  and  for  the  re- 
fidue,  that  they  were  appraifed  at  fo  much  by  in- 
quifition  taken  by  the  ftierifF,  and  that  he  delivered 
the  money  to  the  ftierifF;  but  he  doth  not  aver  this 
matter  to  be  returned  by  the  ftierifF.  It  is  a  good 
plea,  for  oiherwife  the  defendant  fhould  be  preju- 
diced, for  he  might  have  twenty  feveral  executions 
ferved  againfl  him  upon  one  judgment ;  and  he  fhould 
be  put  to  his  remedy  againft  the  fherifF  only,  who 
may  be  infolvent,  and  it  is  a  lefs  mifchief  to  enforce 
the  plaintlfF,  if  his  plea  be  true,  to  take  his  a6lion 
for  it  againfl  the  fherifF;  and  if  it  be  not  true,  ta 
take  ifTue  thereupon.  Cro.  Eliz.  390. 
„rt     .VI-         Now  if  the  fherifF  levy  goods  by  force  of  a  Fieri 

Where  the  plain-  ,,,.  ,  ^   ^      ^        ^ 

tiflF  fhall  have  &  frc\  and  delivers  them  not  to  the  party,  nor  returns 
new  Fieri fac"  or  j^e  ovcrplus,  the  plaintifFmay  have  a  new  Fieri  fac\ 
"°'^'  becaufe  a  record  fhall  not  be  avoided  by  a  matter 

in  fa£t  3  but  by  the  taking  the  goods  of  the  defend- 
ant to  the  value  of  the  debt  by  the  fherifF,  the  de- 
fendant is  difcharged,  although  the  (herifFdo  not  fa- 
tisfy  the  plaintifF:  therefore  he  fhall  not  have  a  new 
execution.     1  Rol.  Rep.  ^j .     Rol.  Abr,  ()02.  Q^ 
New  execution        Where  a  fherifF  on  a  Fieri  fac^   returns,  that  he 
forfurplus.        [j^d  feized  goods  of  lefFer  value  which  were  refcued, 
and  that  nulla  alia  bona,  iffc,  the  plaintifF  may  not 
fue  a  new  execution,  but  only  for  the  furplus  be- 
yond the  vlaue  of  the  goods  refcued.      2  Saund.  344. 
Maynotbeftop-      If  the  fherifF  levy  money  in  execution,  the  Lord 
ped  infheriff's    Keeper   cannot   order  the  money  (hall   ftay   in  the 
hands.  fheriff's  hands,  or  order  that  the  plaintifF  ftiall  not 

call  for  it.     Mar:  $^. 
Venditioni  expo-        ^^  ^^'^  fherifF  fhall  return  Fieri  feci,  fed  non  invent 
tias.  emptores,  then  a  Venditioni  exponas  fhall  go  out. 

Dcbttendred,  ^^  the  defendant  tenders  the  debt,  it  is  wrong  for 

the  fherifF  to  fell  the  goods.     Keb,  Rep,  655.  pi,  34- 
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If  goods  remain  in  the  (herifF's  hands  for  default  Buyer  refufcd; 
of  buyers,  and  there  perilh,  the  (herifF  {hall  not  be 
chargeable;  but  if  the  flierifF  refufes  a  buyer,  zdilon 
on   the  cafe  lies.     2  Keb»  Rep,  464.   pi.  48.     Sid. 
483.  pi.  18. 

The  flierifF  took  the  defendant's  goods  in  execu- ^^^g^^^j  .    ^l^^ 
tion  by  Fieri  fac*^  and  before  fale  the  record  was  re-  goods, and  before 
moved  by  a  writ  of  error  into  the  Exchequer  Cham-  ^^^^'  *  Superfe- 
bery  and  a  Superfedeas  awarded ;  and  the  ftierifF  re-       ' 
turned  upon  the  Fieri  fac^^  Seizure  of  the  goods,  and 
that  they  remained  in  his  hands  pro  defeSiu  emptorum  ; 
and  he  alfo  returned,  thzt  z  Superfedeas  was  awarded, 
&c.     And  hereupon  it  was  prayed  for  the  defendant, 
that  he  might  have  reftitution  of  his  goods.     Cro, 
Eliz.  597. 

But,  per  curiam.    Although    this  record  be  vq- sdnon  allocatur, 
moved,  and  notwithftanding  the  Superfedeas  award- 
ed, in  regard   it  came  not  to  the  (heriiF  till  he  had 
begun  to  make  execution,  as  appears  by  his  return, 
that  a  Venditioni  exponas  fliall  be  awarded  to  perfed  But  a  Venditioni 

i(^  '  exponas. 

And  although  the  plea-roll  be  removed,  yet  it 
fliall  be  awarded  on  the  return  of  the  Fieri  fac\ 
which  remains  ftill  in  the  office.  But  as  it  is  in 
Keb.  Rep.  324.  pi.  51.  if  the  error  were  allowed  be-  jjuter,  if  error 
fore  feizure,  then,  though  the  flierifF  be  unpunifli-  before  feizure. 
^ble  in  that  cafe,  yet  Superfedeas,  notwithftanding 
execution  done,  fliall  go,  quia  improvide,  &c. 

And  per  curiam.  If  the  goods  be  fold,   the  money  Goods reftored la 
may  be  brought  into  court  to  be  reilored  to  the  par-  fpede. 
ty ;  but  if  not,  the  goods  may  in  Jpecie  be  reftored. 

But  if  before  fale  a  Superfedeas  comes   to  him,  ii  Superfedeas  hC' 
the  flierifF  after  fells  the  goods  without  a  writ  of  fore  fale. 
Venditioni  exponas,  this  is  void.     But  i/d?/;?  Chief  Juf- 
tice  faid,  that  the  flierifF  might  fell  notwithftanding. 
6  Mod.  293. 

The.ftienfF  fells  bricks  for   75.  per  thoufand,  on  where  the  good* 
the  place,  for  which  he  might  have   16  s.  per  /Z>tf«- are  under  fold^ 
fand.     The  queftion  was,  who  fliould  pay  the  over- 
plus, the  buyer  or  the  flierifF's  executors?     And  per 
curiam,  The  flierifF's  executors  fliall  pay  the  over- 
plus. 
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plus,  tKe  fale  being  abfolute,  and  not  an  agreement 

to  fell.     3  Keb.  Rep.  285.  pi.  8. 

Or  praifed  at  un-      The  (heriiF  perfuaded  the  jury  to  prize  the  goods 

Jcr value.  at  an  under- value,  and  fo  fold  them.     Thrs  is  an 

oppreflion    inquirable    at   the  affizes   by  indiilment. 

Cro,  Jac.  526.  and  Cro.jac.  514,  515. 

Where  the  old         If  thfe  fherifF  upon  a  Fieri  fac'  againft  J.  S.  feize 

fteriff,  after  a     certain   wood  whereof  y,  S.  was  poffefled,  and  the 

ma'fdlf ^''^^'  fherifF  pay  parcel  of  the  money  received,  and  does 

not  return  his  v«^rit,  and  after  the  fheriff  is  removed, 

•and  another  fherifF  is  cbofen,  and  after  the  writ  of 

difcharge  delivered  to  him  he  fells  the  wood,  this  is  a 

lawful  fale,  becaufe  by  the  feizure,  although  the  writ 

is  not  returned,  he  is  chargeable  to  the  party.     Trin, 

3  yac,  73.    Ayer  and  Alder  ley.     And  there  a  Dif- 

tringas  ifFued  to  the  new  fherifF,   to  diftrain  the  an- 

tient  fherifF  to  expofe  to  fale,  which  does  not  give 

to  him  authority  to  fell,  but  compels  him  to  do  that 

which  he  might  do  by  law.     But  if  upon  a  Fieri 

fac\  the  fherifF  retirrns  that  he  had  feized  the  goods. 

But  not  upon      hxit  von  invenit  emptores^  and  after  he  is  removed, 

^onjtrvenit  mp-  ^^^  ^  „g^  (j^g^ifF  made,  the  old  fherifF  may  not  fell 

them  after,  though  a  Dijirivgas  come  to  him ;  and 

if  he  fell  them,   the  fale  is  not  good,  for  the  new 

fherifF  mufl  fell  them.     4  Lem  20.   pi.  66.     Lai, 

117. 

Where  no  FfK-        A  Venditioni  exponas   may  not  be   awarded,  if  it 

ditioni  efcponas,    appears  that  the  goods  arc  out  of  the  hands  of  the 

(heriff.     2  Saund,  344. 

The  fherifF  (if  he  think  fit)  may  fell  goods  with- 
out a  Venditioni  exponas,  and  the  fale  ihall  be  good, 
Cra.yac'ji, 
Upon  a  Fir  fa.  If  A.  recovers  againfl  B.  damages  and  cofls  in  C^ 
wtf.againft^.  or  B.  R.  and  fues  out  2i  Fieri  facias  to  the  fherifF, 
and  remSn^un!^  who  by  force  thereof  takes  goods  of  B.  to  the  va- 
fold,  yet /^.  fues  lue,  and  fo  returns  it,  and  the  goods  remain  in  his 
out  anDther^^and  j^^j^^jg  ^^^  defe^u  emptorum  -y  after  A.  well  knowing 

©ther  goods  are  /  -/.'  '  11111 

taken,  and  mo-  thereof,  yet  to  the  intent  to  vex  and  double  charge 

nejrpaid  to  A.    B,  fues  out  another  Fi.fa.  and  delivers  it  to  the  fame 

fherifF  to  be  executed,  who  thereupon   levies   the 

money  of  other  goods  of  5.  and  pays  it  over  to  >^. 

In  this  cafe,  for  this  vrrong  and  vexation^  though  it 

was 
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was  in  a  legal  way,  an  a<flion  upon  the  cafe  lies. 
Hob.  Rep.  257,  ^350.  Cro.  EUz.  574.  Cro.  Jac, 
bb-j. 

If  the  (herifF  do  make  execution  on  Fieri  fa c\  Whtre  there 
though  he  never  return  the  Fieri  fac\  yet  the  execu-  needs  no  return 
tion  is  good.     Aliter  in  elegit.     See  below.     And  if  "    "''V^<^  • 
the  fherifF  levy  the  money,  and  give  it  the  plaintiff, 
though  he  never  make  any  return  to  the  court,  it  is 
good  enough.     4  Co.  64. 

The  bailiff  of  the  Savoy  levied  goods,  and  yet  re-  jtiluUa  bona  re- 
turns Nulla  bona  on  attachment ;  and  for  caufe  faith,  turned,  becaufe 
That  one  V,  at  the  time  of  the  execution,  (hewed  a  J^'  \^X^^^^ 
bill  of  fale  on  good   confideration,  whereby,    if  he  to  the  ftxerift", 
executed,  he  was  liable  to  an  a<Stion  :  and  therefore, 
without  fecurity  to  fave  him  harmlefs,  he  refufed  to 
make  any  other  return,  which  the  court  agreed,  and 
ordered  the  money  to  be  brought  into  court ;  and  as 
the  trial  goes  between  the  IheriffandK  the  return 
to  be  amended  or  not.     Keb,  Rep.  90  r.  pi. 

Upon  a  Fieri  facias^  the  (heriff  returncth,  ^od  Nihil bahet, 
nihil  habet^  this  is  not  good  without  faying  further, 
nee  habuit  poft  receptionem  brevis. 

On  recovery  of  debt  on  Fieri  fac*^  direded  to  the  liee  quodchricm 
{heriff  of  London^  he  returned,  quod  clericus  eft  bene fi-  ejibenefdatusper 

27/         T-L  i  •      J  -i-L*         "^  •         wV  London. 

catus  tn  Lly.  1  he  court  conceived  this  return  im- 
proper, in  regard  there  (hould  have  been  a  fuggeftion 
on  the  roll,  after  the  return  made  by  the  (heriff  of 
London^  that  the  defendant  had  goods  in  Ely^  and 
that  the  (heriff  of  that  county  (hould  have  made  this 
return  of  clericus  beneficiatus.  Now  if  the  (heriff  of 
London  return  nulla  bona^  but  that  he  \s  clericus  be- 
neficiatus in  Ely^  thereupon  went  a  Fieri  fac'  tb  the 
bi(hop  oi  Ely  on  a  Tejiatum^  and  he  returned  that  he  Fi.fac"  epifc 
had  nulla  bona  ecclefiaftica  ;  this  return  by  forhe  is  not  £/««'. 
good,  but  he  ought  to  return  a  Seqmjlration^  having 
admitted  him  to  be  clericus  beneficiatus  \  but  he  is 
not  eflopped  to  fay,  that  he  is  not  clericus  beneficiatus 
by  the  return  of  the  (heriff.  The  court  agreed  the 
Fieri  fac*  well  directed  to  the  bi(hop,  and  not  to  the 
{heriff,  but  they  conceived  it  a  good  return  3  and 
if  it   be  falfe,    the   plaintiff  may  have  his  ad^ion 

B  b  OB 
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on  the  cafe.  Keb,  Rep.  497 .  pi.  74.  2  Keb,  Rep.  83. 
pL  84. 
Clericus  benefci-  Oil  a  ftatutc,  if  the  fheriff  return  quod  ejl  chricus 
atui  to  a  aiute.  i^Yieficiatus  nullum  habens  lakum  feod\  nee  bona  nee  ca- 
talla,  but  that  he  is  benejiciatus  in  fuch  a  diocefe,  then 
a  writ  of  Sequeftration  Iha  1  go  to  the  bifliop  to  fe- 
quefter  the  profits,  and  to  deliver  tlxm  to  the  conu* 
fee  until  he  be  fatisfied.     2  Rol.  Jbr.  474. 

If  there  be  falfe  return  on  a  Fieri  fac\  the  remedy 
is  by  action  on  the  cafe.  In  a  Fieri  fac^  to  the  (he- 
f  jfFi  of  London.,  they  return  nulla  bona^  but  that  he 
is  clericus  benefiaatm  in  Ely\  upon  which  a  writ  if- 
fues  to  the  bidiop  of  Ely^  and  he  returns  nulla  bona 
ecclefia/iica.  If  it  be  fo  that  he  hath  a  fpiritual  liv- 
ing, the  plaintifF  may  have  adion  on  the  cafe  againft 
the  biftiop.  Sid,  276. 
Avermentof  the  ^^^  P'^^^X  "^^7  aver  the  value  of  the  goods  greater 
value.  than  the  return,  but  the  flierifF  is  eftopped.     2  Keb, 

Rep.  789.  pi.  27.   821.  pi.  32. 

Upon  a  Fieri  facias  directed  to  a  (herifF,  put  the 
cafe  there  are  goods,  in  which  (as  it  often  happens) 
others  claim  a  property  ;  in  this  cafe,  whether  he 
returns  Fieri  feciy  or  Nulla  bona,  (and  one  he  mufl) 
he  will  be  liable  to  an  adion.  But  if  it  fhall  appear 
that  he  has  a£led  fairly  and  indifferently,  the  law 
(hall  fecure  him  whatever  return  he  makes,  and  whe- 
ther his  return  be  true  or  falfe.      10  Mod,  53. 

If  a  man  recover  damages,  and  had  execution  by 
Fieri  fac',  and  upon  a  Fieri  fac'  the  fheriff  fells  the 
tTponfaleofa  term  for  years  to  a  ftranger,  and  after  the  judgment 
term  only,  re-  is  reverfed,  he  fhall  only  be  reflored  to  the  money 
ftoredtothemo-^Qj.  ^^[^jch  the  term  was  fold,  which  was  by  default 
of  the  party,  and  not  of  the  term  itfelf,  becaufe  the 
flierifF  had  fold  this  by  command  of  the  writ  of  Fieri 
fac\  Dy.  363,  ^Co.  143.  5  Co.  go.  b. 
Upon  reverfal  of  So  if  the  goods  of  a  man  outlawed  be  fold  by  the 
outlawry.  fherifi  upon  a  Capias  utlagatuniy  and  after  the  out* 

Jawry  is  reverfed  by  writ  of  error,  he  fliall  be  re- 
flored to  the  goods  themfelves,  becaufe  the  flierifF 
was  not  compellable  to  fell  thefe  goods,  but  only  to 
keep  them  for  the  ufe  of  the  King.     5  C<?.  90.  • 

But 


ney 
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But  upon  Fierjfac\  he  fliall  have  reflitution  only  Only  to  the  va- 
to  the  value. 

J.   Elfe  none  u'ould  buy. 

2.    \^y  Fieri  fa  c\   the  (herifF  is  compellable  to  levy  j^u^  j^yy  j^e 
the  debt  upon  the  goods ;   one  is  compuJfio^  the  other  debt. 
voluntas.      H  Co.  143. 

If  a  man  recover  damages  (as  fuppofe  in  a  writ  of  ir/f^/r  upo^i  da- 
Covenant)  againft  B.  and  had  Elegit  of  his  chattels,  «ia^e3. 
and  of  the  moiety  of  his  lands ;  and  the  fherifF  upoi> 
this  writ  delivers  a  leafe  of  years  of  land   which  B, 
had,  to  the  value  of  50/.   part  of  the  fum  recovered, 
and  after   B,  reverfeth   the  judgment,  he  fhall  be 
reftored   to   the   term   itfelf,  and  not  to   the  value. 
For  though  the  fherifF  might  have  fold  the  term  up- 
on   this   writ,  yet  here  is   not   any   vendition   to  a 
ftranger,  but  a  delivery  of  a  term  to  the  party  who 
recovers,  by  way  of  extent  without  any  fale,  and 
therefore  the  owner  (hall  be  reftored  ;  for  the  ftierifF  T^g  rgafon, 
is  not  bound  by  this  writ  to  fell  the  teriii,  ^s  in  a 
Fieri  fac*. 

^are^  for  this  is  a  fale,  all  the  term  being  de-  ^^rt. 
livered  to  the  party  according  to  the  value  in  grofs, 
and  not  annual.     Rol.  Abr.  778. 

So  if  perfonal  goods  were  delivered   to  the  party  To  the  gccas sk- 
per  rationahile  pretium  ^  extentum  upon  reverfal  offended, 
the  judgment,  he  fhall  be  reftored  to  the  goods  them^ 
felves  for  the  fame  reafon. 

Leflee  for  99  years,  by  his  will  devifed  his  leafe  in  a  leafe  devlfed, 

thefe  words,  (viz. )  /  devife  my  leafe  to  ?ny  wife  during 

her  life^  and  after  her  death^  I  zvill  thai  it  go  to  her 

children  unpreferred^    and   made   his   wife  executrix 

and  died.     The  wife  entered  and  married  with  y .  S. 

and  afterwards  for  140/.  debt  recovered  againft  jf, 

S.  on  a  Fieri  fac\  the  term  was  fold  by  the  fherifF,  xhe  term  iold, 

and  afterwards  the  judgment  was   reverfed  by  v/rit 

of  Error^  and  awarded,  fuod  omnia  qu^  amiftt  ratiotie 

jtidicii  reflituantur.     The  wife  (the  executrix)  died,  judgment  rever- 

And,  per  curiam^  thefe  points  Were  refolved  :  led  by  error. 

I.  The  executory  devife  of  the  lesfe,   after  the  -      ^     1   -c^ 
J       ,       -  ,  .        ._         -^   ,       ,  '  Executory  devile« 

death  of  his  wife,  to  the  daughter  (unprtferred)  was 
good.' 

B  b  2  %,  Thai 
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Notdeftroyed.         2.  That  the  fale  made  by  the  (herifFupon  the  Scire 

fac'y  did  not  deftroy  the  executory  devife. 
Reftitution  to  ^^  That  fale  made  of  the  term  by  the  fherifF  ftood 

the  value  on  y.    gQ^j^  although  the  judgment  was  r  ever  fed  ;  and  the 
plaintlfF  (the  daughter)  fliall  be  reftored  to  the  value 
of  the  term,  but  not  to  the  term  itfelf :  and  yet  the 
vendee  had  an  abfjjute  property  in  the  term  during 
the  life  of  the  wife.     8  Co.  96. 
Reftitution,  and       A  judgment  in  D.  being  reverfed  in  B.  R.  a  writ 
profits" re^ceived.  ^^  reftitution    was   awarded,    and   to  inquire    what 
were  the  profits  of  the  land  recovered  a  tempore  ju- 
dicii  (viz.)  7    Aug.    IC)  'Jac.      And  the  inquifitiori 
'    '  returned,  that  they   amounted   to   10/.     Per  cur': 

The  writ  is  ill,  for  it  ought  not  to  have  been  what 
the  profits  of  the  land  amounted  unto  from  the  judg- 
ment, for  the  plaintiff  is  not  to  anfwer  the  profits 
longer  than  from  the  time  of  the  execution  fued. 
Then  there  was  a  new  writ  of  Refiitution,  which 
was,  what  profits  of  the  land  the  plaintiff  (who  rC' 
covered)  hzd  taken  colore  judlcii pradi{^i ;  which  was 
y  Aug.  19  Jac.  and  after  the  reverfal  thereof,  Cro, 
Jac.  698. 
Where  It  ftall  be  For  the  underftanding  how  the  law  is  in  this  point, 
intheeleaionof    Q^  j^^^  obferve  a  diverfitv  between  the  fale  of  a 

the  iherirr,  upon  J  r>-     -    n    t  1    r>  r- ;     •        /• 

F;/tf' to  him  di-  term  on  a  J'len  fac  ,  and  txtent  on  an  Jiiegtf,  for 
refled,  to  fell  a  the  Elegit  is,  ^ia  per  facramentum  12  prohorum^  ^c. 
InTxtTnf^'^^"^'/'^''  rationahile  pretium  ^  extentum.,    That  they  ap- 
praife  the  goods  and  chattels  of  the  debtor,  and  ex- 
tend his  landsj  and  therefore  if  they  are  not  appraifed 
by  the  jurors  be  cannot  fell  them,  (as  Dy.  100.  and 
fo  is  4  C^.  74.  a.)     Execution   by  Elegit  ought  to 
be  per  inguijfitionem,  per  Jlat.  IVeJi,  2.  r.  18.  which 
faith  (per  rationahile  pretium)  which  exteds  to  chat- 
tels, and  per  extentum,  which   refers  to  lands.     In 
Elegit  the  goods  are  to  be  delivered  to  the  party  ^^r 
rationahile  pretium ;  but  in  Fieri  fac*\  the  ftieriff  muft 
fell  the  goods.     Keh.  Rep.  566.  pi.  72. 
DifFerence  be-         In  Elegit  the  term  may  not  be  extended,  without 
tween  the  extent  (hewing  the  certainty  of  the  commencement;  for 
f //!  InTfale^^'*  ^^^^''  ^^^  ^^^^  fatisfied,  the  party  is  to  have  his  term 
fi'fa\  and  remainder.     But  upon  ivVr/^Jy^',  the  (heriff  may 

fell. 
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fell,  and  his  return  is  general,  quod  fieri  feci  de  bonis 
et  catallis.     4  Co.  74.  a. 

Now  the  (herifF  is  to  be  careful  in  the  fale  of  a  Recital  of  a  term 
term  on  £/^^//,  if  he  make  particular  recital,  that »«  the  fale  of  it. 
there  be  no  miftake.     But  a  general  recital  is  bet- 
ter ;  as. 

In  EjeSfment  it  was  found  by  fpecial  verdidt,  that  Verdia  that  in^ 
the  flier iiF  upon  an  Elegit  impanelled  a  jury,  who  ?"^n/onffi^n 
found  that  the  defendant  was  pofTdfled  of  a  leafe  for  and /herifF fold  ' 
100  years,  which  begun  at  Mich.  2  ^  ^  Ph.  ^  M.  another. 
uhi  revera^  as  it  was  found,  it  begun  Jldich.  3  ^  4  of 
Fh,  ^  M.  cujus  quidem  H.  /tatu?n  inierejfe  y  termi* 
num  in  tenementis  presdiSiis  preediif  jiiratores  appretia- 
runt  ad^o\.  and  the  flierifF  fold  it  to  the  lefTor  of 
the  plaintifF  for  80/. 

Now  the  inqueft  found  one  thing,  and  he  fells  an-  Sale  void, 
other,  (as  this  cafe  was)  and  the  f^le  not  being  war- 
ranted by  the  inqueft,  is  void.  Bat  had  the  inqueft 
found  he  had  been  pofTefTed  of  fuch  land  generally  for 
the  term  of  divers  years  to  come,  and  they  had  ap- 
praifed  it  for  fo  much,  without  (hewing  the  certain 
beginning  or  determination,  it  had  been  well  enough; 
for  they  ftiall  not  be  compelled  to  find  a  certainty, 
not  having  means  to  be  informed  thereof:  or  if  the 
.fcerifr  fells  all  fuch  intereft  which  the  defendant  had 
in  the  fame   term,  the  fale  had  been  good.     5  Co. 

The  inqueft  on  a  Fieri  fac   found  that  the  de-  Sale  on  YL  fa. 
fendant  was  pofteiTed  of  fuch  a  term,  and  miftook  the  a"«^  inqueft  mif- 
date,  and  the  (her-fffold  it;   (he  fale  was  not  good,  i^ew  Fz\ /^j/' 
And  on  the  new  Fieri  fac\  the  court  diredted  that 
it  (liould  be  found,  that  he  Vv'as  pofTefTed  of  a  Icafe 
for  years  generally,  and  yet  continuing,  and  that  he 
fold  it.     Cro.  El.   584.     5  Co.  74. 

W.  and  his  wife,  polTcired  of  a  term  in  right  of  Baron  and  Femg, 
the  wife,  as  adminiftratrix  to  C  /^'C  being  indebted, 
granted  it  to  B.  to  the  ufe  oiTV,  and  his  wife  for 
their  lives,  and  afterwards  to  the  ufe  of  B.  himfelf. 
W.  is  fued  for  this  debt,  and  recovery  againft  him, 
and  a  Fieri  facias  being  awarded  to  the  flierifF,  h© 
for  this  debt  of  W.  fold  the  term  to  the  plaintiff, 
Fer  cur*:  This  gran^  of  the  term  to  the,  yfe  of  the  What  term  n&s 

jji  b  3  grantor  e«^«»^i^i2» 
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grantor  himfelf  is  not  void  per  Jfat.  I  B.  7.  for 
this  grant  is  not  to  a  void  creditor:  for  the  term  is 
in  right  of  the  Wife  as  adminiftratrix,  and  if  it  had 
fo  continued  in  the  hands  of  JV.  and  had  never  beett 
granted,  this  was  not  extendible  for  the  debt  of  fV, 
and  if  TV.  had  it  as  executor  himfelf,  it  was  not  ex- 
Fraud  not  to  be  tendible  for  his  proper  debtj^and  fraud  (hall  not  be 
intended.  intended  except  expieily  found  ;   therefore  the  fale  is 

goodi     Cro.  El.  292.  pi.  2. 
Officer  firft  fells        W,  had  execution  out  of  the  King's  Bench  by  Fieri 
en  one  judgment  f^ctas.  of  a  term,  which  was  fold  by  the  bailiff  of 

and  delivers  It  up-/    ...  ^r  i         •     i  i       l    -i-ir 

on  anoiher.  ^  liberty.  After,  upon  another  judgment  the  bailiit 
delivers  this  term  to  another,  pretending  that  the 
firft  judgment  and  execution  was  fraudulent.  But 
per  Cnr\  It  is  not  well  done ;  for  he  is  not  a  judge 
of  fraud,  and  the  court  will  not  allow  fuch  pretence 
to  (herifF  and  officer.".     Latch  53. 

Where  fale  liiall       If  the  OierifF  extend  or  fell  a  leafe,  this  fale  (hall 

bind  the  king,  bind  the  king  (as  to  his  debt)  becaufe  it  is  but  a  chat- 
tel, and  there  was  no  covin.     8  Co.  Jji. 

Miy  fell  the  Upon   an  execution   againft   the  hufband  for  his 

wife's  term  for     ^^^       ^^^  ^^^-ff  ^^jj  ^^       jfg,^  ^^^^  ^^^-        ^^^ 

tnedcbt  ot  the  '     _        ^  .  ^  ° 

£aro?i.  hi^e.      Co.  Lit.   351.  <7. 

Upon  flieriff's         If  a  (heriff  on  a  Fi.  fa.  do  fell  a  leafe  or  term  of 

fale  vendee  "^uH:  gn  '  houfe,  he  cannot,  and  muft  not  put  the  perfon 

ri  g   je.  men  .  ^^^  ^^  poffellion,  and  the  vendee  in,  but  the  vendee 

mufl  brins  his  EjeSlment.     2  Show.  Rep.  85. 
Whether  F;. /?.      PlatntifF  recoVers  a  debt  againft  the   teftator  in 

death  of  the  teftator,  the  plaintiff  after  judgment 
in  Scire  fac!  fues  a  Fieri  fac*  at  London^  upon  which 
the  flieriff  returns  Nulla  hona^  by  which  he  fues  a 
*TeJlatum  Fieri  fac\  to  the  ilierifF  of  Montgomery  in 
Wales.,  directed  to  levy  the  monies  recovered  De 
bonis  iejlatoris  in  manihus  execuioris. 
Sheriff nonodif--      ^he  (herift'  by,  his  return  ought  not  to  dilpute  the 

tionof  thrcourT.  j^""'^^'^^'^"  ^'^  ^^^^  coutf,  to  which  he  is  a  minifter: 
but  if  the  court  erroneonfly  award  procefs  which 
was  not  to  be  awarded,  the  (herifF  Oua;ht  to  obey 
and  execute  it  j  but  the  party  grieved  may  fhev/ 
tnis  matter   to  the  court,  and  pray  that  they  will 

fuperfede 
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fapeiTeJe  their  erroneous  procefs,  and   (o  have  re-  "^^^  P"*y  ""^y 

.        ,  ^  ^  ^  fhew  it. 

medv. 

Elegit  lies  'wxiolVales^  and  {o  doth  execution  on  a  Elegit,  &'c,  llei 
Statute  Merchant^  and  that  ^r^z;^  fl'^/w.  r^^/j  non  cur-  '^^^^  f^'ates» 
fit  in  Ip^alliam  is  intended  of  originals,   not  on  judi- 
cials.      3  Kei?.   Rep.    170.    pi.    6.     Faugh.    391.      2 
i^tf^y.    II.      Bulftr.   c^\.      Cro.  yac.  ^^4..  pi.  I» 

A  Capias  on  a  Fieri  fac^  lieth  into  JVales.  3  ^<?^, 
i^^/>.  170.    /)/.  6. 

It  was  the  opinion   formerly,  that  a  Fieri  fac^  on  So  does  Fz. /a', 
original  judgment  in  B.  ^.  doth  not  he  into  Chejler^ 
Wales^  &C.  but  as  Dyer,  the  court  (hall  fend  the  re-  ' 

cord  and  writ  thither.  And  in  a6tion  of  debt  there 
it  may  be;  but  it  is  granted  every  day  in  Lancajlery 
Wales .^  ^c,    2  Keb.  Rep.  4 10.    pi.  SS- 

A  writ  of  execution  goes  into  Ifales^  and  27  H.  ?r«/^j  annexed  to 
8.  r.  26.    makes   this   plain  ;    for   by   it   Wales  and  ^"S^^"^* 
England  art  annexed.     Phwd.  200. 

So  doc{,  -an  extent,  or  Capias  utlagat\    Godb.  214. 

Pl'  305. 

So  do  Certioraries  for  riots,  ^c.  Crs.  Jac.  484. 
^/.  I.  2  i^i7/.  i^f/>.  28.  Cro.  Car.  331.  F^«/r, 
146. 

So  does  a  C^.  y^.  againft  the  bail.      2  ^?^^.  55. 

And  a  ftieriiF  lined   for  not  executing  it.     Ibid, 

^57- 

And  fee  the  h'ke  on  a  Tejiaium  Fi.  fa',     2  Saund, 

IQ3.      i/<?//v    18.     Cr^.  C^r.    34,  444.     Cro.   J^^. 

484. 

An  Elegit  will  lie  into  IFales,  or  county  palatine. 
See  3  Neif.  Ahr.  522.  pi.  ly. 

So  a  5f/r^  y^t-'  againft  the  heir  and  tertenants. 
2  Mod.  10. 

S.)  a  writ  of  error  in  real  actions,  &c.  by  flat. 
28  H.  8.  7i^Io.  248.  /)/.  391.  As  in  a  writ  of  right, 
Cro.  Car.  lib.  A  ^iod  ie  (ieforceat.  lb.  128.  ^S/V. 
138.      Z^t;.    105. 

So  it  feems  to  lie  on  an  EjeSinunt^  or  other  piixt 
action,      ^ed  quare^  IvMor  248. 

In  all  Ciifes  where  the  execution  of  a  judgment,  in  The  Sheriff  to 
which  the  demand  is  of  a  thing  certain;  if  the  (he-  "\ake execution 
rifF  do  this  thingj  he  is  not  any  d!fl"bifor.    But  where  his  peril.'"^^ 

B  b  4  the 
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the  execation  is  In  the  generality,  without  mention- 
ing of  any  thing  in  particular,    the  (herifF  ought 
to  make  execution  of  the  right  thing  at  his  own  pe- 
piverfity.  j-jj^  otherwife  he  fhall  be  a  difleifor;  for  he  is  bound 

to  take  notice  of  it,  and  he  had  not  any  warrant 
from  the  court  to  make  execution  of  any  but  the 
right  thing.  As  if  a  man  recover  in  AJfize  divers 
houfes,  and  after  the  tenant  reverfeth  it  in  a  writ  of 
error,  and  a  writ  of  execution  iffjes  to  the  fherifF, 
to  put  him  in  pofi'effion  of  the  houfes  which  he  had 
loft  by  the  judgment,  although  the  tertenants  are 
ftrangers  to  the  recovery,  and  for  this  they  ought 
not  to  be  oufted  without  ^cire  facias  againft  them, 
yet  if  he  do  execution  by  putting  them  in  pofleffion 
by  force  of  this  writ,  he  (hall  not  be  any  difleifor, 
for  that  he  hath  the  dire£i:  authority  of  the  court 
to  do  it.     CompL  Sher.  262. 

So  in  judgment  againft  the  cafual  ejewtor  for  47 

houfes,  and  on  Habere  facias  pojfejfionem  the  flier  iff 

turns  out  thefe  47  tenants,  and  80  other  tenants, 

Trerpafs  againft   without  any  procefs  or  plea  againft  them.    Per  Cur*, 

theftienfffor     Wg  ^jn  j^ot  grant  any  Writ  to  fuperfede  the  exe- 

^Vrong  executing  .  -ni        o  r        'r  '     n.      ^  \    \ 

poffcffion.  cution  againft  the  80  tenants;  for  if  it  mould  be, 

it  ought  to  be  quia  erronice,  and  there  was  not  any 
error  in  the  proceedings  againft  them,  becaufe  there 
was  not  any  proceedings,  but  they  did  advife,  that 
every  one  (hould  bring  irefpafs  againft  the  flieriff. 
2  Sid.  155. 
Cafe  againft  the  If  the  fheriff  do  deliver  poffeffion  of  more  acres 
ihenff  fordeh-^j^^j^         j,^    j.^        j^    ^l^j^  ^^j^gg  j^q^  the  Writ  erro- 

yenng  more  acres  •      /.     1         r       «•  /-    »•  •    n 

than  are  in  the    ncojs ;  but  m  fuch  Cafe  action  on  the  cafe  lies  agamft 

v"^'  the  (hey-iff  for  doing  it;  or  an  aflize  againft  him  that 

hath  the  pofTeflion  delivered  to  him  for  the  furplu- 
fage  of  the  land.  But  if  the  writ  of  Hab.  fac.  pof- 
fejf.  to  deliver  pofieftion  to  the  pla  ntiff  of  lands 
recovered   by  him  in  EjeSfment,  contains  more  acres 

Diverfity.  of  land  than  were  in  the  declaration,  the  writ  is  er- 

roneous.    CompL  Sher.  263. 

Right  places.  Trefpafs  l:es  againft  the  fheriff  if  he  does  not  exe- 

cute on  the  right  places,  Keb,  Rep.  278.  pi.  73. 
Teh.  228. 

If 
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If  3   man  brines  EjeSiione  firma  of  40  acres  of 
land,  and    recovers    30,  and  not  the  refidue  ;  upon 
the  writ  of  Execution  the  fherifF  may  deliver  to  him 
any,  viz,  three  or  more  in  the  name  of  all,  with-  Where  pofl*eflion 
out  fetting  out  the  land  recovered   by  metes  and  °^  ^°™^  j"  ^^^ 
bounds,  although  the  plaintiff  had  not  recovered  all  or  not.  ^  ' 
the  acres  whereof  he  had  brought  this  a£lioii,  and 
whereof    he    had    fuppofed    the   defendant   tenant. 
But   if  a   man    be  to  be  put   in   pofTeffion  of  di- 
vers mefluages  upon  a  writ  of  execution,  and  the 
houfes  are  in  poffeflion  of  feveral  men,    he  ought 
to  go  to  every  houfe  particularly,  and  to  delivef  feifm 
of  it,  and  the  delivery  of  feifin  of  one  in  the  name 
of  all  is  not  fufficient ;  but  he  ought  to  deliver  Pie- 
nariam  feiftnam,     Co?npl.  Sher.  263. 

In  Formedon  on  nontenure  of  three  mefTuages  the  Where  the  plaiA- 
jury  found  he  was  tenant  of  one  of  the  mefTuages,  ^'^  '^  *^  ^f^ 
and  not  of  the  other  j  the  plaintiff  may  have  judg-jj^ry  intaaded! 
ment,  and  a  writ   to  the  fheriff  to  deliver   feifm  : 
and  the  plaintiff  at  his  peril  is  to  (hew  to  the  fheriff 
what  meffuage  it  was  the  jury  did  intend  ;  for  the 
jury  is  not  tied  to  fet  bounds  to  it.      Cro.  El.  256. 

If  a  writ  of  Execution  goes  to  the  fheriff,  to  put  a  Acres  to  be  de- 
man  in   poffeffion  of  20  acres  of  land,  the  fheriff^'^^1;^^  according 

,  '  .        ,  .  .  .         '  ,.  to  the  ulage. 

ought  to  give  nim  20  acres  \n  quantity,  accordmg  to 
the  ufage  of  the  country  where  it  lies,  and  not  ac- 
cording to  the  ftatute.     Dalt.  531. 

If  a  man  recovers  rent  or  common,  upon  which  Of  rent  or  com- 
^  writ  iffues  to  the  fheriff  to  put  him  in  poffeffion, "^°"  by  parol. 
and  the  fheriff  comes  upon  the  land,  and  delivers  to 
him  feifin  of  the  rent  or  common  by  parol,   that  is 
well  made,  and   the  recoveror  is  in  a6lual  poffeflion 
of  this.     Dalt.  531. 

If  the  under-fheriff  delivers  poffeflion  riotoufly  onRio^^ous  poflTefli- 
extent  on  a  Statute- Merchant,  and  the  (heriff  refufeth°">>'"^'^-'^-^'- 
to  return  any  jury  to  inquire  of  the  force,  and  he 
was  an  attorney  of  the  Common  Pleas,  the  court  of 
King's  Bench,  unlefs  the  caufe  were  depending,  can- 
not take  notice  of  the  offence  without  an  informa- 
tion. 2  Keb,  Rep.  541.  pi,  i.  Mo.  462.  />/. 
649. 

The 
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The  recoveror  is  put  in  pofleiTion  by  Habere  fac 
fojfejfionem,  and  the  defendant  ou lis  him  again;  what 
remedy  I 
After  pofleflion        Hq  cannot  have  a  new   writ   of  execution,    but 

and  Dufter  a  new    .  t^u-  o  iin-  r     \ 

aaion.  *^    P^^    ^°    "'^  *^^^  action,    and    the  filing  of  the 

writ  is  not  material ;  for  it  is  wiihin  the  election  of 
the  fheriiF,  whether  he  will  file  or  return  it,  or  not. 
But  if  the  execution  had  not  been  fully  made,  as  in 
the  execution  of  an  houfe,  fome  hid  themfelves  in  the 
upper  rooms,  and  when  the  jfherifF  was  gone,  they 
came  down  and  oufted  thofe  that  the  fheriff  had  put 
A  new  writ  of  Jn  pofleffion  before;  in  fuch  cafe  a  new  writ  of  Exe- 
execution,  cution  was  awarded.     BythtChiefJuJiice',  In  the 

cafe  of  re-entry,  the  court  may  award  an  attach- 
ment againft  him  for  contempt  againft  the  court. 
2  BrownL  216. 
IItSnrd"^^"°*      But  in  Pevifon  and  Travener's  cz(e,  the  recoveror 
is  put  in  pofTeffion  by  Hab^  fac*  pojfejjionem^  and  the 
defendant  oufts  him  again ;  if  the  writ  be  not  re- 
turned,  the  plaintiff  fhall  have  a  new  Hay  fa c^  f  of- 
fefftonem,     RoL  Rep.  353.   pi.  2. 
Good  without  And  if  Hah*  fac'  feifinam  be  executed,   it  is  good 

leturn.  without  return  ;  yet  the  court  may  command   the 

fheriff  to  return  it.     Rol.  Rep.  77. 

May  not  return        Qn  Habere  fac'  (feifinam)  the  fheriff  cannot  re- 

nant.  '      turn?  that  another  is  tenant  of  the  land  by  right,  for 

that  cannot  come   in  ifTue  between  the  demandant 

and  him,  and  therefore  he  ought  to  execute  the  writ. 

6  Rep'  5^.    Bofweirs  cafe. 

Return  that  r->me      Upon  Habere  fac'  pojpffionem  the  flieriff  returned, 

were  concealed  in  ^^^j.   jj,  j^g  execution  of   the  faid  Writ   he  came   10 

the  hnure.    and  -  ,  ,  ,11 

expelled  the        the  houfe  recovered,  and  removed  out  ail  the  per- 

phintiff,  &€.      fons  he  could  find,  and  delivered  to  the  plaintiff  pof- 

feffion,  and  departed;  and  foon  after  three  perfoos, 

fecretiy  lodged  in   the  houfe,  expelled  the  plaintiff. 

On  notice  whereof  he  returned   again  to  the  houfe 

to  put  the  plaintiff  in  full  poffeffion  ;   but  the  others 

renfted  him,    (o   that   without   peril   of  his  life   lie 

could  not  do  it.      Leon.   145.   pi.  202. 

Ne^v  Hah.  fac'        On  this  rctum   the  court  awarded  a  new  execu- 

f'lUW'*  tion.      A  writ  of  Habere  fac'  pojpjfioncm  was  dire£ied 

to  the  fheriff;  a  writ  of  error  v/as  brought,  and   a 

Superfedea  & 
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Superfedeas  granted,   directed   to  the  flierlff  to  {lay 

execution  :  and   t!ie  Superfedeas  was   (hewed    to  the 

(henfF  as  he  was  going  to  do  execution  ;  yet  he  re-  Execution  by  the 

fufed  to  obey  it,  and  did  execution  notwithftanding.  ^eriff  after  a 

This  is  a  great  contempt  in  the  (herifF,  and  the  court  ^^^' 

ordered  a  writ  of  reftitution  to  be  granted.    2  Buljir, 

194. 
The  fherifF,  in  cafes  where  land  is  recovered,  is  to 

put  the  party  in  pofTeffion  and  feifin  by  a  twig,  clod, 

t^c.  of  an  houfe  by  the  key,  ^c.  of  rent   by  corn 

or  grafs  growing  on  the  land,  out  of  which  the  rent 

iffues.     6  C^.  52. 

It  is  no  good  return,  that  another  is  tenant  of  the 
land  by  right,  or  that  he  has  nothing  in  the  land, 
what  returns  he  may  make,  or  not.  ]!^ew  Ret.  Brev, 
320,  &c.  ' 

Seifin  of  the  land  in  one  vill,  in  the  name  of  all 
the  lands  in  three  vills,  is  good. 

Upon  an  Habere  facias  fe'tfinain  in  dower,  the  (he-  He  offered  hep 
Tiff  returns  that  he  offered  her  feifin  of  a  third  part,  refufed.^'''^  ^^ 
(and  (hews  it  to  the  court)  and  that  fhe  refufed  to 
accept  it  of  him;  adjudged  a  good  return,  and   no 
Habere  facias  feifinom  de  novo.      Dy.  278. 

Where  upon  an  Habere  facias  feijinam^  the  fiieriff  That  the  party 
returned,  that  the  party  who  ought  to  take  the  Seiftn  "°"^^  ^^^■^'  '^^^^* 
non  eji  prcfecutus  breve^  and  feemed  to  be  good.    Rol. 
.  Abr.    460. 

Upon  an  Habere  facias  pojfefflonem,  the  fheriff  re-  Always  ready, 
turns  that  he  was  always  ready  to  deliver  poffeffion,  ^"j^g^p^j^g^^J^' 
and  that  the  plaintiff  never  came  to  receive  it. 

If  the  roll  be  marked  for  a  writ  of  error  before  What  amounts 
execution  done,  the  fheriff  fhall  be  excufed  for  doing'°  ^  ^"^^''■Z"'*^'^*' 
it  before  a  Superfedeas  delivered,  but  this  is  fufEcient 
to  fuperfede  the  execution.     Keb.  12.     If  a  writ  of  Where  writ  of 
error  be  brought,    and   (hewed  to   the  attorney,    iferrcr  is  a5i//>e/'« 
execution   proceed,  a  ouperjedeas  quia  erronice  may 
go.      Bat  in  Noel's  cafe,   2  Keb.  33.   error   brought 
and  fhewed   to  the  attorney,  is  no  good  Superfedeas^ 
tili  it  be  fhe-Aed  to  the  clerk  of  the  errors. 

Till   the  roil  marked,  or  the  writ  delivered  unto  Not  till  roU 
the  officer  in  courts  wri:  of  error  is  no  Superfedeas^  marked,  ^f» 

eipecially 
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efpecially  after  the  retjurn  of  it.     3  Keb.  Rep,  191. 

pi'  39- 
Reci^ftur,  The  party  ought  to  take  notice  of  a  Reclpiiur 

upon  the  record,  if  it  be  entered,  and  if  tlie  party 

takes  out  execution  after  the  writ  of  error  allowed. 

Contempt.  it  is  a  contempt,  elfe  not ;  and   the  attorney  is  not 

bound  to  view  the  record,  if  a  writ  of  error  be 
brought,  but  may  take  out  execution  if  there  be  not 

Supersedeas,  or     a  Superfedeas^  or  notice  given  to  the  party.    Sty,  105. 

notice.  \i  is  the  duty  of  the  clerk  of  the  errors  to  mark  the 

roll,  and  not  the  attorney.  Stylets  Rep,  159.  Mercer 
and  Rule,  A  writ  of  error  is  duly  purfued,  though 
the  roll  be  not  marked  ;  and  if  neither  the  roll  be 
marked,  nor  notice  given  to  the  attorney  of  the 
other  fide  of  the  bringing  the  writ  of  error,  if  the 

No  contempt,  party  proceed  to  take  out  execution,  it  is  no  con- 
tempt to  the  court. 

Where  and  when      Marking  the  roll,  paying  fees  for,  or  allowance 

%J,%!Zlt.  ^y  'he  Chief  Juftice  of  a  writ  of  error,  is  no  Super- 
fedeasy  unlefs  a6lually  taken  out  before  execution. 
Per  Twi/den,  Error  brought  and  (hewed  to  the  at- 
torney, is  no  Superfedeas  until  it  be  fhewed  to  the 
clerk  of  the  Errors^  which  is  an  allowance  in  court, 
and  therefore  if  execution  be  done  before  it  be  al- 
lowed by  the  judge,  or  (hewed  to  the  clerk  of  the 
Errors^  it  is  well  done,  becaufe  the  attorney  other- 
wife  would  never  have  it  allowed,  but  only  (hewed 
to  the  attorney  of  the  other  fide  j  but  if  he  (hew  it, 
and  declare  his  intention  to  have  it  fpeedily  allowed, 
there  execution  is  fuperfeded  in  the  mean  time;  but 
yet  if  bail  is  not  given  according  to  ihQ  Jioiute^  the 

Bail  given  in.  execution  may  be  well  done 5  which  the  court  agreed. 
Keb.  Rep.  33.   pi.  89. 

How  formerly.  Formerly  {per  Hale) y  if  execution  was  gone  oat 
'^ '  before  a  writ  of  error  delivered,  or  (hewed    to  the 

party,  it  was  not  to  be  a  Superfedeas^  and  by  him  it 
(hall  not  be  a  Superfedeas,  unlefs  (hewed  to  the  par- 
ty, and  muft  not  foreclofe  his  (ine  in  having  it  al- 
lowed;  for  if  it  be  not  allowed  by  the  court  within 
four  days,  it  is  no  Superfedeas ;  ai>d  a  writ  of  error 
taken  out,  if  it  be  not  fhewed  to  the  clerk  of  the 
2  other 
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other  fide,  and  allowed  to  the  court,  it  is  no  Super- 
fedeas  to  the  execution.     Mod.  Rep.  Hi. 

The  (herifF  makes  his  warrant  to  a  bailiff  to  take  Time  of  the  de- 
the  body  of,  &c.  upon  a  Ca.  fa.  and  before  the  war-  I'T/Ltl^^r^ 

^  ,        y       n         rr  •  n  r   i  perfect,  httoii  &n 

rant  executed,  the  inerirr  receives  a  ouperjeaeasy  and  arreft. 

the  bailiff  having  no  notice  proceeds ;  yet  the  arreft 

is  not  lawful,  but  the  bailiff  is  excufable  in  trefpafs. 

Mo.  677.   pi. 

One  purchafeth   a  Superfedeas,  and  doth  not  de-  Outlawry  after  a 

liver  it  to  the  flieriff  till  after  the  fourth  county  day,  ^uperfedeas,  but 
,     ,  ,       .  ,  ,  ,  ,  .  -^      y,    before  delivery, 

and  then  he  is  outlawed,  yet  the  outlawry  is  void. 

Moor  n.  73.  Ca.  fa.  was  delivered  to  the  flieriff  of 
otE,  at  1 1  a  clock,  and  a  warrant  thereupon  made 
to  the  bailiff,  4  hours  after  a  Superfedeas  comes  to 
the  flieriff,  and  a  warrant  upon  this  Superfedeas  deli- 
vered to  the  gaoler,  to  fet  the  parties  at  liberty  if  they 
were  prifoners,  who  upon  it  were  difcharged.  Per 
Cur' ;  The  flieriff  hath  done  well,  being  the  fame 
day.     Lit.  Rep.   296. 

Ft.  fac'  to  the  flieriff  to  levy  the  debt,  and  the  upon  a  Fi.fa. 
defendant  brought  error,  and  had  a  Superfedeas  ;  fo  and  part  levied. 
much  money  as  the  fheriff  had  received  before,  fliall 
go  to  fatisfa(ftion,  and  a  Venditioni  exponas  fliall  iffue 
upon  it.     Telv.  6. 

Superfedeas  as  to  goods  feized,  is  a  Superfedeas  as  where  a  Buper- 
to  fale  ;  but  if  the  flieriff  hath  received  the  money, Z^'^*  ^^^^  ^^y  the 
he  mufl  return  it  into  court.     3  Keh.  Rep.   174.  ^ot?^  ^°*^'°' 
pi.  9.    and  ic  is  not  difcharged   by  the  Superfedeas. 
And  the  cafe  was,  a  Superfedeas  came  before  execu- 
tion, but  in  truth  after  goods  feized  and  before  goods 
fold,  but  after  the  flieriff  had  taken  fecuritv  for  the 
money,   and  difcharged   4he  execution  ;    fheriff  re- 
turns that  he  had  received  a  Superfedeas  out  of  Chan- 
cery in  the  nature  of  an  Aud.  querela .^  it  is  not  good, 
becaufe  the  record  was  not  there.     Rol.  Abr.  383. 

That  a  prifoner  in  execution  may  be  difcharged  Dlfcharge  of  prl- 
by  parol  of   the  plaintiff,  and  if  the  fheriff  detain  ^oner  by  parol, 
him  after,  falfe  imprifonment  lies. 

A  Certiorari  delivered  to  the  juflices  of  the  peace  V^omCerthrarL 
after  reftitution  awarded,  and  before  it  be  executed 
by  the  flieriff,  is  not  a  Superfedeas  to  the  flieriff,  un- 
iefs  the  juflices  make  a  Superfedeas  upon  it,  which 

]f 
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if  they  do  not,  they  are  finable  for  the  contempt. 
Mo.  673. 
Taken  away  af-       By  the  ftat.  16^17  Car.  2.  c.  8.  perpetuated  by 
ter  verdia.  j  j^^^  ^    ^^  ^^    j-^  ^^  all  Ji ays  of  execution  by.  Super- 

fedeas  on  writs  of  error  after  verdi£f,  are  taken  aivay ; 
but  the  other  remains  as  it  did. 
Audita  querela  is      Audita  querela  is  an  equitable  writ,  and  not  to  be 
an  equitable  writ,  allowed  without  equity. 

Upon  an  efcape  If  one  in  execution  efcape  of  his  own  wrono;,  he 
by  confent.  £j^^}|  j^gygj.  i^^ve  Audita  querela  to  difcharge  himfelf, 
and  the  gaoler  may  retake  him;  but  if  he  efra-,  e 
with  the  confent  of  the  gaoler,  the  gaoler  cannot 
take  him  again  ;  and  if  he  do,  the  party  fhall  h.!ve 
an    Audita   querela.      Cro,    Car,    240.      RoL    Ahr. 

307-  . 
Upon  an  arreft  in      So  if  the  (heriff  arrefts  one  in  execution,  and  doth 
txecution.  ^^^  return  the  writ,  but  fuffers  him  to  efcape,  and 

upon   the  Alias  capias  he  arrefts  him  again >  Audita 
querela  lies.     Mo.  57.  />/.  163. 
Where  two  are        But  where  two  were  bound  jointly  and  feverally, 
""  '     ^*        one  was  condemned  and  taken  in  execution,  after  the 
other  was  fued,    condemned  and    taken ;    the  firft 
efcapes,  the  other  fhall  not  have  Audita  querehy  for 
there  muft  be  fatisfa6lion  in  part.     5  Co.  67. 
Where  furplufage      A  Word  that   is   furplufage,  fhall    not   avoid   this 
SwrTt.^""      writ ;  the  Audita  querela  comprehended,  that  M.  had 
recovered  againft  the  plaintiff  in  debt,  and  that  he 
was  taken  by  Cap.  ad  fatlsfaclend*  at  the  fuit  of  AT. 
by  the  fheriff  of  G.  who  let  him  go  at  large,  and  on 
liTue  upon  the  voluntary  efcape  it  was  found  for  the 
plaintiff.     And  it  was  moved,  that  the  writ  of  Au^ 
diia  querela  was  not  good,   for  the  words  are,  that 
the  plaintiff  capt.  fuli.  vlrtute  Ire  vis  nrjlri  judicially 
and  this  word  judiclaUs\  is  not  in  the  Regifler,  but 
only  brevis  nojiri  de  capiendo  j   yet  adjudged  good; 
Leon.  73. 
On  efcape  of  tef-      Audita  querela  on  efcape  of  the  teftator*s  creditor, 
utor's  creditor,  ^.^^  3  recovery  againfl  the  niarfijal.     Defendant  pro- 
tejlando^  that  the  plaintiff  efcaped  after  the  defen- 
dant recovered  againft  the  marfhal,  and  the  plaintiff 
did  not  pay  the  marfiial,  ahfqus  hoc  that  the  marfhal 
fatisfled  and  paid  the  teibtor.    This  cafe  differs  from 
2  all 
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all  others  of  cfcape  by  confent  of  the  gaoler,  thl5 
being  not  purely  .debt  which  goes  over  to  execu- 
tors, but  is  grounded  on  a  tort  general  by  the  death 
of  the  gaoler  ;  the  court  concluded,  that  recovery 
againft  non-pavment  to  the  marfhal,  was  nodifcharge 
of  the  plaintiff  in  this  Audita  querela.  But  adjor- 
natur,  to  take  ifTue  on  payment  by  the  marfhal  to 
the  creditor,  viz.  the  defendant's  teflator.  3  Keb, 
Rep.  763.  pi  54. 

One  was  outlawed   in  debt,  and   taken  upon  the  Outlawry  pleaded 
Capias  and  committed  to  the  Fleets  and  the  warden ^o^«^'/«?«^''^^^> 
fuffered   him   to  go  at  large  voluntarily  j  and  after,  ^^  ^"^^.^^^ "  ^**° 
the  executor  of  the  plaintiff  in  debt  takes  him  in 
execution  gained    upon  a  new  writ,  and  upon  this 
he  brought  Audita  querela^  and  (hews  this  matter, 
and  outlawry  in  the   plaintiff  in  the  Audita  querela 
was   pleaded.    Per  Cur";  It  is   a  good  plea,  becaufe 
this  writ  is  not  direcflly  to  reverfe  the  outlawry  (as 
error  is)  but  is  founded  upon  a  tort,  [fcil.)  upon  the  where  it  is  a 
efcape,  and  not  upon  the  record  only  ;  aliter  in  er-  goo«i  plea* 
ror  or  attainder.     Outlav/ry  is  no  plea ;  nor  is  there 
any  difference  as  to  this  cafe,  where  the  outlawry  is 
at  the  fuit  of  the  defendant,  or  of  a  llranger.     See 
other  good  rea Tons,  Sid.  43. 

If  upon  Elegit^  the  fheriff  takes  an    inquifition,  where  upon  an 
and    there   aie    found    feveral    lands   fubje6t  to   the  £'%;>  more  than 
Extent,  and   found  of  the   feveral  values:   and   the  f.  "^*^'f  y  *' *^^' 

.  livcrcdx 

(heriff  returns  he  had  delivered  fome  of  the  faid 
lands  in  partieular  for  the  moieties,  where  it  ap- 
pears, that  according  to  the  values  found  an  equal 
moiety  is  not  delivered  to  the  party  who  recovers, 
but  more  than  a  moiety  ;  this  is  not  void,  nei- 
ther is  it  a  Diffeijin  by  the  entry,  but  only  voidable 
by  an  Audita  querela. 

If  A.  recover   againfl  B,  debt  or  damages,    and  Ancient  demefne 
Elegit  is  granted  to  the  (heriff  to  extend  the  moiety  ^^^^^  extended. 
of  his  land,   which   is  Ancient  demefne,  although  it 
be  admitted  that  this  is  not  extendible,  yet  B.  may 
not  ayoid  this  by  entry,  without  Audita  querela,  be-  Aulna  ^usrek* 
caufe  the  fheriff  had  a  warrant  to  deliver  the  moiety 
of  half  his  land,  and  this  was  his  land.  Ergo  not 
void.     HoL  47,     Danv.  Abt\  629.  pL  5,  66jO.  pi. 

21. 
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21.     3  i5j«z;.  /^ifr.  306.  pi,  4.    Brownl.  234.    Mo, 
21  r.  ^/. 

The' nature  of         Elegit  is  a  judicial  writ  given  by  tht  Jiatute  W,  2. 
zn  Elegit,  as  to    ^^  jg^  either  upon  a  recovery  for  debt  or  damage, 

lands  or  goods,  .  .  ^  ^        d       1  •  -^ 

^  or  upon  a  recognizance  in  any  court.     By  this  writ 

the  {herifF  fhall  deliver  to  the  plaintiff,  omnia  catalla 
debitoris  {exceptis  bobus  &  afrh  carruca)  iff  medietas 
tern  terrarum^  and  this  muft  be  done  by  inqueft  taken 
by  the  (herifF,  for  the  valution  of  the  goods  and 
lands  ought  to  be  firft  found  by  the  inquifition  of  a 
jury.  TV.  2.  f.  18.  gives  the  Elegit^  fo  that  in  Elegit 
the  (herifF  may  take  in  execution  the  moiety  of  the 
land  of  the  conifor,  i^c.  and  all  his  goods  and  chat- 
tels (except  as  aforefaid),  and  was  to  deliver  them 
to  the  conifee,  or  he  who  recovers,  upon  a  reafon- 
able  extent  or  price,  until  the  debt  be  fatisfied,  and 
the  (herifF  (hail  deliver  him  the  feifin  of  the  land, 
and  he  is  called  tenant  by  Elegit^  and  (hall  do  no 
wafte.  3  Co.  12.  4  Co,  47. 
As  to  goods.  The  Elegit  as  to  goods,  is  in  efFe(5l  but  a  Fieri 

fac*;  and  therefore  if  there  be  no  lands,  and  execu- 
tion be  upon  goods,  and  they  are  not  fufEcient,  he 
may  have  a  Capias-,  aliter  if  lands  be  extended. 
Upon  Nihil  the       QpQ  prayed  to  have  an  Elegit,  and  the  (herifF  re- 
rSpSi?  ^^"^^    turned  he  had  no  lands,  and  he  prayed  a  Capias,  but 
the  court  granted  not  -,  the  caufe  is  the  entry  in  the 
roll  is,  that  he  hath   chofen  the  execution  of  the 
moiety  of  the  lands  which  he  muft  ftand  to,   13  Ed. 
3.     But  the  law  now  is  not  fo,  for  if  the  (herifF 
return  nihil,  the  party  may  have  a  Capias.    Hob.  57. 
Lcafes  for  years.      All  the  goods  and  chattels,  in  which  are  included 
ieafes  for  years,  (hall  be  extended,  (except  oxen  and 
beafts  of  the  plow)  the  moiety  of  the  lands. 
AHent-fsck.  A  Rent -feck,  where   there   is  not  any  reverfion,. 

cannot  be  delivered  ut  liberufn  tenementum.  Cro.  Eliz, 
656.  pi.  20. 
Fee-farm  rents.  Fee-farm  rents  are  extendible  upon  an  Elegit,  and 
yet  the  words  of  the  ftatu tc,  which  give  the  (herifF 
authority,  are  only  land,  medietatem  terra.  Arg.  10. 
Mod.  526. 

Since  the  fiatute  of  ^ta  emptor es  terrarum,  if  a 
man  gives  land  in  fee,  relerving  a  rent,  it  is  a  rent- 
feck 
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feck  in  a  fubje^l,  becaufe  a  tenure  cannot  be  created 
at  this  day,  and  every  fee-farm  rent,  when  granted 
by  the  King,  becomes  rent-feck,  and  therefore  not 
to  be  extended.     Arg.  9  Mod.  72. 

Annuity  certain  is  extendible  by  Elegit,    Cro.  'Jac^  Annuity. 
78.   />/.   10. 

Lands  in  Ancient  demefne  may  be  delivered  in  exe-  Ancient  demefne» 
cnion  by  the  fherifF  by  force  of  an  Elegit  out  of  the 
King's  court,  for  the   land  itfelf  was   never  put  in 
plea  direilly  in  the  King's  court.     5  Co.  105.     Hob, 
47.  pi.  53.      Brownl.  235.      Mo.  211.    pi.  351. 

If  the  lands  defcend  to  an  infant,   the  flienfF  fhall  Infant. 
ceafe  to  extend. 

Neither  are  int^iled  lands  in  the  hands  of  an  heir  Intailed  lands, 
extendible  upon  an  Elegit  or  ftatute.     Cro.  Jac.  85, 

If  the  inquifition  in  Elegit  be  void  in  any  part,  it  Inquifition  void 
is  void  in  the  whole,  and  the  whole  muft  be  quafhed;  !"  ^"^  Pf  |  ^""'^ 

'  T         .      '  m  the  wnole. 

and  not  quoad  that  only ;  fo  if  more  than  a  moiety 

be  delivered  on  the  Elegit^  it  is  void  for  the  whole. 

2  Keb.  Rep.  582.   pi.  119.     Sid.  91. 

It  was  moved  in  the  faid  cafe  of  Harris^  to  quafli  Quafhing  Elegit, 
an  inquifition  of  Elegit  upon  judgment  in  B,  R.  be- 
caufe It  appears  not  in  what  county  the  lands  ex- 
tended were;  but  Monmouth  being  in  the  margent, 
and  dire£led  to  the  (herifF  there,  and  the  return 
made  by  him,  it  (hall  be  intended  in  Monmouth.  2 
Keb.  Rep.  582.  pi,  119. 

Upon  a  writ  of  Extendi  facias  upon  a  ftatute,  if  The  jury  cannot 
the  (herifF  impanel  a  jury,  and  they  deliver  the  ver-  f'^^l^  averditl  m. 
di6l   to  the  (heriff  in  writing,  they  may  after  make 
it  more  formal,  but  cannot  alter  it  in  fubftance;  for 
it  is  a  compleat  verdict  by  delivery  of  it  to  the  (he- 
riff.    2  Rol.  Ahr.  712. 

Elegit  recites  the  judgment,  quod  elegit  execuihnem  Elegit  vitlous 
of  the  goods,  and  of  a  moiety  of  the  lands;  and  the  upon onr>ifiiun. 
writ  was,  Ideo  ttbi  pracipimus  quod  bona  &  catalla  of 
the  defendant's,  quis  habuit  die  judicti  pr£sdi5ii  redditi 
deliberari  fac\  omitting  thefe  words,  ^  medietatem 
t  err  arum  &  tenementorum  pradiSl\  tenend.  the  faid 
goods  and  moiety  of  the  lands,  quoufque  debitum  le- 
'vetur^  by  virtue  whereof  the  (heriff  delivered  the 
jnoiety  in  execution.     Per  Cur  :  This  (hall  not  be 

G  c  amended* 
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Amendment.       amended,  and  he  ought  to  have  a  new  Elegit ;  be- 
ficvfEigit.        caufe  the  inquiTition  was  taken  without  warrant,  the 

(heriff  having   no  warrant   to  extend   thofe  lands. 

Cro.  Car.  162. 
Two  inquifitions       Two  Inquifitlons,  taken  at  feveral  days  by  feveral 
^J^°"^^^^*"'"'' juries   upon  one  Statute  Merchant,    were    adjudged 

naught  ',  one  was  taken  of  the  land,  and  the  other 

for  the  lands  and  goods.     Brown/.  38. 
The  flieriff  not        Leflee  had  a  leafe  of  the  value  of  100  /.  and  after 

to  deliver  the        ^^^    c^n     ^^    ^^^  ^ ,     •       ^^^    ^^^^^^    ^y^^    ^^^j^  j^^j 
leafe  at  another  •      1        r' ;     •  V 

value  than  the     cxecuted  the  tlegit,    amgns  his   term  to  one^  who 
jury  find  it.        affigns  it  over  to  the  plaintiiF  in  the  Scire  fac*i  and 
afterwards  the  (herifF  executes  the  Elegit,  and  deli- 
vers the  leafe  to  the  plaintiff,  tenend\  ^c.  for  the 
fatisfadlion  of  the  debt,  which  came  but  to  43/.  6i. 
8^.     Per  Cur^;  The  (herifF  could   not  deliver  the 
leafe  at  another  value  than  what  the  jury  had  found 
Sale  by  the  fhe-    it  at.     And  the  fale  made  by  the  fherifF  is  as  ftrong 
riff,  as  ftrong  as  ^g  jf  [^  j^^j  jjeg^j  made  in  open  market,  and  all  the 
m  open  mar  e .  g^^^^  ^^^  chattels  are  bound  after  the  Te^e  of  the 
Elegit,   and  cannot   be   fold    by  the  owner  after. 
Brownl.  38. 

Upon  Elegit  there  needs  no  Liberate ;  aliter  upon 
a  flatute.     Mar.  117. 
The  fteriff to  fet      j^  every  Elegit  the  (herifF  muft  return  and  fet 

the  moieties  di-  ,  ^.  i-/Tr\»  jri         l  ^     • 

ftinaiy.  ^'^^  *"^  moiety  diltineily,  unlets  they  be  tenants  in 

common,  and  in  that  cafe  he  muft  return  the  fpe- 

cial  matter.    Brownl.  38.    See  Comb.  217. 

Sale  or  Extent  of      Qn  inquifition  of  a  leafe  which  is  but  a  chattel, 

diterfitV.^"**  ^^^  ^he  fnerifF  may  fell  it  as  goods  ;  but  if  he  extends  it, 

there  (hall  be  no  other  benefit  than  as  of  a  common 

Extent.     Id.  ib. 

Onthefecond         Two  perfons  recovered  feverally  againft  one  in 

£%/^  the  (heriff  ^jgij  J.  j,g  ^,},q  j^gj  ^^g  fj^ft  judgment  fued  firft  an 

xan  only  deliver  ,  .  . 

a  moiety  of  the  Elegit,  and  the  (heriff  prayed  the  advice  of  the  court, 
moiety  left.  Per  Cur':  Fie  fnall  deliver  but  the  moiety  of  that 
moiety  which  he  had  at  the  time  of  the  writ  award- 
ed. Cro.  Eliz,-  482. 
T'.voj?%/5,  and  S.  H.  acknowledged  two  judgments  in  debt  to 
the  whole  lands  j^  ^         ^^^^    ^^^  ^^5  ^ound   to  F.   in  a  bond, 

cxtcndcu  by  • 

them,  bearing  date  before  the  judgments.     F.  affigns  his 

debt  to  the  King.    A,  takes  out  execution  upon  his 

judgment, 
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Judgment,  viz.  two  E legits ;  by  one  he  has  ortC5 
moiety  of  H.'s  lands,  by  the  other  the  other  moiety : 
then  procefs  iffued  out  of  the  Exchequer  for  the  debt 
ailigned  to  the  King.     Per  Cur*  it  was  refolved, 

1.  This  fubje^l's  title  is  prior  to  the  King's,  and 
the  King  is  bound  by  the  fiat,  of  33  H.  8. 

2.  The  two  Extents  are  well  executed  ;  becaufe 
both  judgments  are  in  one  and  the  fame  term,  and 
no  priority  between'  them.     Hardr.  23. 

A£i:ual   pofTeffion  ought   not   to  be  delivered  on  A^ual  pcFfTeflioij 
Elegit,  the  (herifF  ought  only  to  deliver  feizure  to''''^f^^^f\ 

,  ,         ,  1    •      ./v  •        •  r<-  veied  on  Elegit j 

enable  the  plamtirr  to  mamtam   an  E)e£iment,  and  only  to  enable  an 
the  tenant  may  plead  on  the  EjeSfment^  elfe  the  te-  Ej^^ment, 
nant  would  be  turned  out  unheard,  and  be  remedi- 
lefs ;  yet  if  a£lual  pofTeHion  be  delivered,  it  is  reme- 
dilefs.      3  Keb,  Rep.  243.  pi.  61. 

In  Elegit  the  (heYiff  ought   to  deliver  the  moiety  The  moiety  to  fes 
by  metes  and  bounds.     Hut.   19.  delivered  by 

If  the  land  be  firft  executed  upon  z.  Jlatute,  ^'^^^^l^^T^ 
afterwards  an  Elegit  upon  a  judgment  obtained  be- 
fore the  acknowledging  of  the  ftatute  come  alfo  to 
the  ftieriff,  the  moiety  of  the  land  extended  (hali  be 
delivered  to  the  plaintifF  upon  the  judgment. 
Brownl.   30. 

Note  the  practice  of  attornies  in  not  awarding 
E legits  on  the  roll.     Comb.  232. 

If  a  man  fue  an  Elegit  upon  a  recovery,  and  the  Ca.fa.  after  ao 
fheriff  return,  that  he  made  partition  of  the  lands  -E^'* 
of  the  defendant  by  twelve  jurors ;  but  he  could 
not  deliver  the  moiety  to  the  parties  according  to 
the  vi^rit,  becaufe  all  the  land  was  extended  to  an- 
other upon  a  ftatute  :  He  may  after  have  a  Ca*  Ja\ 
for  this  return  is  all  one  with  a  Nihil  returned. 
Cro.  Eliz.  160.  />/.  50.  Hob.  57.  Leon.  lyb.  pi, 
247. 

If  one  pray  an  Elegit,  and  this  entered  on  record  Record  removecl 
in  Banco,  and  takes  out  the  writ;  and  before  the  ^^^'^^^''^^'^^''^^' 
return  of  it  the  record  is  removed  into  the  King's 
Bench  where  the  judgment  is  affirmed  v/ithin  the 
year,  and  after  it  is  affirmed  to  the  court,  that  the 
iheriiFhad  returned  his  writ  in  Banco ',  yet  the  plain- 
tiff may  have  a  Capias,  for  that  this  allegation  doth 

C    C    2  liOt 
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not  appear  to  the  court ;  and  now  it  is  impoffible  it 
can  be  returned  here,  and  fo  it  is  ftronger  than  if  a 
Nihil  had  been  returned.     See  2  R,  Raym.  1451. 
What  return,  'Twas  queried,  if  upon  Elegit  the  (heriff  ought  to 

where  there         rctum  the  extent  5  and  alfo   that  he  hath  deliveied 
needs  no  return.     ,,,  aj^  i      t^j     •  j  i_ 

the  lands.  And,  per  cur  ,  tlegit  needs  not  be  re- 
turned. Therefore  if  the  flier  iff  by  force  of  an  Ele- 
git delivers  to  the  party  the  moiecy  of  the  lands  of 
the  defendant,  and  does  not  return  the  writ  j  if  now 
the  plaintiff  will  bring  action  of  debt  de  novo^  the  de- 
fendant may  plead  in  bar  the  execution  aforefaid,  ' 
though  the  writ  of  execution  was  not  reiurned. 
Leon.  280.  pL 

On  an  Elegit^  if  the  (heriff  deliver  more  than  a 
moiety,  the  execution  is  void.  2  Salk.  563.  //.  2. 
R.  Raym.  718.  See  id.  346. 
^tent  by  bailiff  The  fheriff  returns  upon  Elegit^  that  the  party 
of  a  liberty.  j^^^j  j^qj.  any  lands,  but  only  within  the  liberty  of  St. 
Edmundfbury^  and  that  "J.  S.  bailiff  there,  hath  the 
execution  and  return  of  all  writs,  who  inquired  and 
returned  an  Extent  by  inquifition,  and  that  the  bailiff 
delivered  the  moiety  to  the  party,  and  the  plaintiff  by 
virtue  of  that  Extent  entered. 

Per  cur\-   I.  The  bailiff  miy  make  fuch  irquifi- 
tion  by  warrant  from  the  fheriff. 

2.   When  a  jury  by  the  inquifition  find  the  felfm 
and  value  of  the  lands,   the  jury  {hall  extend  all  the 
land;  and  the  bailiff  in  a  franchife,  and   the  fheriff 
Thefn  ilfTto      where  there  is  none,  {hall  deliver  the  moieties,  and 
delive   -he  njoi-  not  thejurv.     Cro.  Car.  319.  pi.  13. 
eties,andnotthe       Q,-,  ^^  Elegit,  averring  no  goods  were  feized,  it 
hath  been  held  no  Scire  facias  lieth  ;  but  upon  z  Fieri 
fac^  bare  feizure  is  an  execution.      2  Keh.  Rep.  789. 
pi.  27.   821.  pi.  32. 
Return,  where         It  was  found  by  inquifiiion  on  Elegit,  that  the  de- 
thereotherlands,  f^j^^j^nt  was  feized  of  the  moictv  of  a  meffuage  and 
not  to  be  m  leve  •  /.  •   1  r    1  • 

rsjty.  lands  lor  liie,  and   other  lands  m  the  right  of   his 

wife  ;  the  fheriff  returns,  ^4od  virtute  brevis,  ^c. 
deliberari  feci  me  die  tat  em  omnium  pr  a  mijforum^  videli- 
cet^ medietatem  medietatis  wiius  mejfuagii  necnon  duo 
pomar'  necnon  unum  claufum.  The  Elegit  was  i:led  ; 
the  return  is  not  good;  the  fnerlff  ought  ta  have 

delivered 
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delivered  to  him  the  moiety  of  the  lands  jointly,  fo 
that  the  tenant  by  Elegit  may  be  tenant  in  common 
of  a  fourth  part  with  the  jointenants.  But  by  this 
delivery  in  (everalty,  he  had  in  t?ttSt  but  the  eighth 
part  j  for  the  other  jointenant  may  occupy  the  land 
delivered  with  him  in  common  :  if  it  had  been  du- 
orum  pomariorum^  ic  had  been  good.  And  he  can- 
not have  a  new  Elegit  properly,  but  the  plaintiff  (hall  T^gv/  Elegit, 
make  a  furmife  that  the  inerifF  male  fuggejfit  in  the 
execution  of  the  Elegit^  and  then  he  fliall  have  a 
new  one  at  his  peril.     Latch  77. 

An  Extent  upon  a  ftatute-mercbant.     The  plain-  Conifor  keeps 
tiiFput  the  conifee  in  poflefTion  of  parcel  of  an  houfe  the poffcflion  of 
and  lands,  and  fufFered   the  conifor  to  continue  in 
the  reft  of  the  houfe,  h^'  reafon  whereof  the  conifor 
kept  the  pofTefTion  of  the  whole,  and  held  the  conifee 
out.     The  conifee,  to  the  intent  he  mJght  have  a 
full  and  perfect;  pofieffion  of  the  whole,  caufed  the 
(lierifF  that  he  did  not  return  the  vi'rit  ol  Extent^  on 
which  it  is  en t red  on  the  roll,  ^lod  vicecomes  nihil 
inde  pelt  nee  mi  fit  breve  \  an  Alias  breve  extendi  fa-  An  ^//^zj  f^rr^ff^/? 
cias  may  well  be  awarded.     And  the  flaeriiT  cannot 
return,  that  the  land  was  formerly  extended  by  the  Where  itmay 
old   fherifF,   becaufe  by  the  entry  upon   the   roll   it  .^^'^e^tS 
appears  that  no  execution  was  done  ;  but  if  the  entry  the  roll. 
be  not,  the  fame  is  an  execution  for  the  pirtv,  though 
it  be  not  returned.      2  Leon.  12.  pL  2o. 

After  one  Elegit  TQturned,   they  cannot  have  an-  New£:%?Vwith- 
other  Elegit  without  continuances.    Buipercur':  The  "^^^  continuan- 
courfe  is  not  to  make  continuances  m  the  roil,    but 
awards  feveraily.    And  per  cur\'  If  nihil  he  returned, 
he  may  have  a  new  Elegit  ;   but  if  an   acre   be  re-? 
turned,  he  can  have  nj  other.      Reb.  Rep.   91.  pi. 

Sheriff  takes   irquifition   upon   Elegit^  the   plain- Entry  before  r&- 
tifF  may  enter  immediately   before  the  return  of  it.  '^"'^"' 
Rol.  Abr.   738. 

The  fherifF  returns  Nihil  as  to  goods  and  chattels  Upon  a iVifi»//, 
on    the  firft  Elegit^  yet  on  the  fecond  Elegit  a  leafe 
for  years  was  taken   in  execution,   though   the  fug- 
geflion  for  the  fecond  writ  was  of  lauds,  and  nothing 
.pf  chattels.     Mo.  34.1.  pi. 

C  c  3  Upon 
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Ketura  miift  be       Upon  Elegit  the  flieriff  returned,  that  he  had  de- 
oii^ninaulfition.  jj^g^^j  ^^  ^^^  pliiniifF  goods  and  chattels  of  the  de- 
fendant's ad  valentiam  10 1,  per  rationahile  pretiumy 
?ind  Ihewed  what  the  goods  were  in  certain  ;  and  al- 
fo  that  he  had  delivered  20  acres  of  land  of  the  de- 
fendant's, qua  eft  medietas  omnium  terrarum  per  ra^ 
iionahile  extentum^  but  returned   no  inquifition,  yr//, 
per  fact  amentum    12,  ^c.     Per  cur*:  There  ought 
to  be  inquifition,  and  the  (herifF  himfelf  cannot  ex- 
tend it.     Dy.  100. 
Jn  confideratlon       Plaintiff  declares  where  the  defendant  had  feized 
he  would  profe-  gQQ^g  o(J.S.  by  virtue  of  an  Elegit,  fued  by  the 
"promifeto pro-  plaintiff,  and  delivered  to  the  defendant,  being  deputy 
cure  the  goods  to  (heriff,  he  in  confideration  that  the  plaintiff,  at  the 
be  found,  is  not  j-gqugfl;  of  the  defendant,  would  profecute  another 
Elegit,  and  deliver  to  the  defendant,  and  authorize 
fome  perfon  to  receive  the  goods  to  be  found  by  the 
inquifition,  and  to  deliver  the  goods  to  the  perfon 
authorized.     Per  cur* :  The  promife  is  not  lawful ; 
the  feizing  of  the  goods  by  the  firft  Elegit  was  not 
good,  for  want  of  an  inquifition,  and  it  differs  from 
a  Fieri  fac' :  (o  that   the  defendant  is  a  trefpaffer  ab 
initio,  and  this  promife  is  to  make  good  his  tort,  and 
the  fheriff  muft  return  a  jury  differently,  and  this 
promife  engageth  him  to  the  contrary  5  and  one  part 
of  the  promife  being  unlawful,  makes  all  vicious, 
2  Jo.  24.     Cart,  223. 

Wherefhallbea      ^   "^^  ^^'^'^  ^^"^^   "P^^  fuggeftion,  that  the 
pew  Elegit,        party  had  other  lands  in  the  fame  county ;  for  if  it 
appeared  that  one  takes  part  of  the  land  upon  deli- 
very of  the  {heriff,  and  accepts  it,  he  cannot  after 
take  a  new  extent;  and  if  he  does,  it  is  wholly  void, 
for  then  the  record  is  ended,    and  the  attornies  of 
both  parties  are  out  of  court :  but  if  it  is  found  that 
he  came  into  court,  and  furmifed  that  the  party  had 
other  lands  in  the  fame  county,  and  prayed  a  new 
Elegit,  he  {ball  have  itj  for  this  is  intended  the  firft 
day  of  the  Extmt  returned,  and  then  it  is  reafonable 
he  may  have  it,  and  pray  a  new  Extent^  for  he  never 
accepted  of  the  firiL     Mo.  341.     Cro.  Eliz.  310. 
Where  no  re  ex-       After  a  full  and  perfedt  execution  had  by  Extent, 
tenttornew£x-  and  leturned  of  record,  there  (hall  never  be  any  re- 
''"'•  extent 
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extent  upon  any  evi<5tion  ;  but  if  the  Extent  be  in- 
fufficient  in  law,  there  may  go  out  a  new  Extent; 
as  Elegit  ifTued  out  againft  G.  efq;  who  at  the  time 
of  fuing  the  writ  was  baronet,  it  was  infufficient 
fince  the  flat.  23  H.  8.  cap.  5.     Co.  Lit.  290,  ^c. 

If  more  than  a  moiety  be  delivered  upon  the  Elegit,  Mo'-e  than  a 
it  is  void  for  the  whole.      Sid.  91.  pL  12.     See  10  ^°^'^^^' 
Vin.  Ahr.  594.  pi  21. 

The  flieriff  may  extend  or  fell  a  leafe,  and  this  fale  How  delivered. 
{hall  bind  the  King,  becaufe  but  a  chattel,  and  no 
covin  in  the  cafe.  Judgment  in  debt  againft  jointe- 
riant  for  life,  who  releafeth  to  the  other  and  dies. 
The  plaintifF  fues  Elegit.  Per  cur'' :  The  releafe, 
being  his  own  a6l,  (hail  not  difcharge  his  moiety  of 
the  execution,  for  by  the  acceptance  of  the  releafe 
he  has  deprived  himfelf  of  the  jus  accrefcendi.     7  Co. 

78- 

A  rent-feck  (where   there   is  not   any  redijfeijtn)  Vf\\2it{hz\\hQ 
cannot   be   delivered   ut    liherum    tenementum,     Cro,  <lelivered. 
Eliz.  656.     Annuity  certain  is  extendible  by  Elegit, 
Cro.  Jac.  78. 

Where  the  (hetiff  extends  a  manor  by  the  name  Manor, 
of  acres,  land,  meadow,  wood,  no  advowfon  palTeth. 
Ow.  4. 

Upon  recovery  m  C.  B.  againft  G.  the  plaintiff^  Grourided  upon a^ 
prays  Elegit  to  the  (herifF  of  London,  where  the  aflion  ^^^^"'"* 
was  brought,  and  to  the  (herifF  of  Lanca/ier  (as  the 
courfe  is)  by  Sci*  fat'  dlre(9:ed   to  the  chancellor  of 
the  county  palatine  ;    and   this  Elegit  appears    to  be 
grounded  upon  a  Tejiatum,  firft  made  by  the  OierifF 
of  London,  that  G,  had  nothing  in  London^  ubi  r  ever  a 
they  never  made   fuch  return  ;    and   upon   this  the 
fheriff  returned  that  he  took  a  leafe  of  tithes,  which 
the  fheriff"  delivered  to  the  plaintift^,  as  the  goods  and 
chattels  of  G.  for  the  debt,  and  that  G.  had  not  plur a 
bona,  i2'c.     Per  cur* :  No  return  being  made  by  the 
fheriff  of  London,  and  it  appearing  that  no  T^ejlatum 
was  ever  awarded,   it  is  error  ;  for  the  plaintifF  in 
B.  C.  might  have  taken  his  Elegit  immediately  into  Elegh  into  £•»- 
London  and  into  Lancajler,  yet  he  hath  waived  this  dQmnALancaji&r„ 
benefit,  and   grounds  his  execution  upon  a  Tejiatum  counUes?  ^ 
which  is  falfe ;  and  now  G.  fnall  be  reftoreJ  to  his 

C  c  4  term 
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Onfaieofaterm,  term  again  ;  for  the  f^le  and  delivery  of  the  leafe  to 
li!S\\l\l&olTi ^^^  party  himfelf  on  an  Elegit,  is  no  fale  by  force  of 
or  not,  the  writ,  and   it  is  in   law  but  a  bare  delivery  in 

fpeciey  and  upon  reverfal  (hall  be  reftored  in  fpecie^ 
and  doth  not  alter  the  property  abfolutely,  but  at- 
tends the  goodnefs  or  illnefs  of  the  execution.  But 
if  the  fale  had  been  to  a  ftranger  for  lOO/.  though 
the  value  had  been  looo/.  yet  upon  reverfal  he  (hall 
not  have  the  term,  but  the  money,  for  it  is  the  folly 
of  the  party  that  he  did  not  pay  the  judgment.  So 
on  fale  by  Ft'  fac\  the  term  fhall  never  be  reflored. 
Cro.  Jac.  246.  Teh.  179.  Teh.  180.  . 
Sa  fac"  pop  an-  If  no  return  be  upon  Elegit,  the  party  after  the 
tium&diem.       ^^^^  ^^^  ^j^,,  (j^^U  j^^^.g  ^i  Sci'  fa\  and  after  this  a 

new  Elegit.     AIo.  24.  pl.S^- 
If  goods  be  fuf-       If  the   goods  and  chattels  of  the  King's  debtor 
ficient,  the  lands  ^e  fufHcIent,  and  fo  can  be  made  appear  to  the  flie- 
P     .      ^.^^  whereupon  he  may  levy   the  King's  debt,  then 
ought  not  the  (her  iff  to  extend  the  lands  of  the  debtor 
or  his  heir,  or  of  any  purchafer,  or  tertenant. 
The  King  to  be        IF  one  extends  a  Statute  Jiaple  at  the  fuit  of  ^,  the 
pre  eried.  {lier:ff  extends   the  lands,  and  takes  the  goods,  and 

feizeth  them  into  the  hands  of  the  King,  but  does 
not  make  livery,  and  after  a  writ  of  Prerogative  of 
the  Kiiig  iffues  out  of  xht  Exchequer,  and  commands 
the  (heriff  to  levy  the  King's  debt  of  i?.  [vi%.)   ico/. 
of  the  goods  of  the  debtor,  and  if  -he  had  not  fuf- 
ficient,  then   to  extend  his  lands ;  and  this  is  deli- 
vered  to   tiie  tnerifF  after  the  fiift  Extent,  but  that 
was  not  returred.     The  fherifF  in  this  cafe  ought  to 
execute  the  Extent  for  the  King's  debt,  becaufe  the 
Pr-perty  of  the    property  of  the  goods  and  lands  were  not  in  A.  be- 
goods  not  in  the  fore  they  were  delivered  to  him  by  a  writ  oi  Liberate, 
\7berate.  ^  ''''^     ^'^^    ^^^  goods   being  feized  Into  the  hands  of  the 
King  for  the  ufe  of  the  party,  were  privileged  from 
all  other  executions,  but  that  of  tlie  King  only,     2 
RoL  Ahr.  158.      Dy.  bj.     Hob.  339. 
Where  officer  Where  the  officer  without  anv  warrant  or  autho- 

c^fio°?^  riry  (hall  levy  any  duty  for  the  King,  and  ftiall  after 
account  for  the  fame  in  the  Exchequer,  or  other- 
wife  pay  the  fame  to  the  King's  ufe,  there  the  offi- 
cer fecmeth  chargeable  bu(  as  a  tfefpaflcri  but  if  he 

(hall 
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{hall  convert  the  fame  to  his  own  proper  ufe,  it  Is 
felony. 

If  a  man  be  bound  in  a  flatute  merchant,  (and  Execution  Sta» 
does  not  pay  the  debt  at  the  day)  execution  thereof  tutemercbanu 
(hall  be  done  in  this  manner :  The  conifee  muft 
come  to  the  mayor,  or  other  officer,  before  whom 
the  ftatute  was  acknowledged,  and  pray  him  to  cer- 
tify the  fame  into  the  Chancery^  under  his  feal,  Iffc, 
and  if  he  will  not  certify  it,  then  a  writ  o^  Certiorari 
'  muft  be  fued  forth  of  Chancery^  direifled  to  the  faid 
officer,  to  certify  the  acknowledgment  of  the  faid 
ftatute  into  the  petty-bag  office  in  Chancery^  and  up- 
on the  certificate  a  writ  of  execution  ;  fcilicet^  firft, 
a  Capias  fliall  go  out  to  the  (heriff  againft  the  body 
of  the  conifor  (Ji  laicus  Jit)  ;  but  the  debtor,  after 
he  is  taken,  hath  liberty  given  him  (within  a  quar- 
ter of  a  year)  to  fell  his  lands  and  goods  to  difcharge 
his  debts ;  and  if  he  do  not  agree  for  his  faid  debts 
within  the  next  quarter,  or  if  he  cannot  be  found, 
then  all  his  lands  and  goods  upon  Extendi  facias  (hall 
.  be  appraifed  by  a  jury,  and  (hall  be  delivered  to  his 
creditors. by  a  reafonable  time,  to  hold  till  the  debt 
be  fully  paid:  and  yet  the  body  of  the  debtor,  if  he 
be  taken,  (hall  remain  in  prifon  until  the  debt  and 
damages  be  paid.  And  this  writ  may  be  returnable 
into  ihe  C.  B,    or  B.  R. 

Though  it  be  within  a  franchife,  the  (heriff  is  to  Franchife, 
execute  it  himfelf. 

If  the  (heriff  return,  that   the  debtor  is  a  clerk,  Ckricus, 
then  an  Extent  (hall  go  out  againft  his  lands  and 
goods  only. 

If  the  debtor  find  fureties,  they  (hall  be  ordered  in  Sureties, 
all   things  as  the  principal ;  fcilicet,  as  to  the  arreft 
of  their  bodies,  and  delivery  of  their  land  and  goods. 

The  ftatute  ought  to  be  (hewed  to  the  court  where  statute  fliewed, 
the  Certiorari  is  returned. 

The  creditor,  out  of  the  profits  of  the  land,  is 
to  find  the  debtor  bread  and  water  in  prifon. 

A  Statute  flaple  is  of  two  forts.  -     ,     ^ 

r>        n  /■     T-  1  c^    r  ..      ,.    .  Staple  of  tWO 

1.  rer  Itat.  2o  ii^z.  3.  r.  9.  l3  fic  proprtis  dtcttur^  forts, 
and  is  acknowledged  before  the  mayor  of  the  ftaple. 

2.  Per 
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2.  Per  Rat.  23  H.  8.  c.  6.  before  one  of  the  chJef 
j  lift  ices,  or  before  the  mayor  and  recorder  oi  Lon- 
don, 

A  Statute JIapie  muft  be  certified  In  Chancery  zs  a 
Statute  merchant,  and  on  that  certificate  execution 
(hall  go  prefently  forth  againft  the  body  (/j  laicusfn) 
and  lands  and  goods  of  the  conifer  returnable  into 
Chancery,  in  the  petty-hag  office  there,  and  not  into 
B,  C.  or  B.  R,  as  a  Statute  merchant. 

The  (heriiF  on  this  (hall  take  the  body  of  the  co- 
nifor,  and  per  facramentum  prohorum,  &c.  prefently 
extend,  and  prize  and  feize  into  the  King's  hands 
his  lands,  goods,  and  chattels,  and  (hall  certify  the 
appraifement  into  Chancery, 

Upon  which  the  conifee  (hall  have  a  Liberate  to 
the  (herifF,  to  deliver  thefe  lands  and  goods  to  the 
value  of  his  debt,  and  (hall  not  be  delivered  to  him 
by  the  (herifF  before  the  Liberate, 
Ififea  of  thefe        By  force  of  the  writ  on  the  Statute  merchant,  the 
"w^^  flieriff  may  deliver  the  lands  and  goods  prefently  up- 

on the  extent  to  the  party.     But  by  the  writ  on 
Statute  Jlaple,  or  recognizance,  in  the  nature  of  it, 
he  is  to  extend  the  lands  and  goods,  and  to  feize 
them  into  the  hands  of  the  King;  but  not  to  deliver 
them  to  the  party  without  a  Liberate, 
Inference  be-         "phe  proceedings  in  a  Statute  merchant  is  a  Capias^ 
SlTtifr^fltefe  ^"^  ^^  ^^^  (heriff  thereupon  return  a  Cepi  corpus,  then 
merchant zn^ta-  he  (hall  remain  in  prifon  a  quarter  of  a  y«ar,  with- 
tmjtapk,  jj^  which  time  he  may  fell  his  goods  and  lands  to 

pay  his  debts,  and  this  by  the  exprefs  words  of  the 
ftatute  of  15  i/.  y.  c,  16.  but  if  the  Coerifi:'  return, 
Non  eft  inventus,  execution  (hall  be  granted  of  his 
lands  and  goods. 
^mzte  jiaffey  g^f  j^  a  Statute  ftaple  and  recognizance,  the  firft 
^     etieme  y.  pj^^^^^g  |g  ^^  ^^^^  j^-^  ^Q^jy^  lands,  and  goods,  all  in 

one  writ ;  for  this  is  by  the  exprefs  word*  of  the 
(latute,  and  is  a  more  fpeedy  remedy  than  the  5/^- 
tute  merchant. 
CoBii«r  (Jead.  Nov/  on  a  Statute  ftaple  and  recognizance,  the 

writ  of  execution,  upon  return  of  the  conifor  dead,  is 
is  to  extend  the  lands  necnon  catalla,  which  were  of 
the  conifor  at  the  time  of  his  death :  and  this  is  tlie 
2  condant 
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conftant  courfe,  as  appears   by  records   of  Extents 
which  are  in  the  Rolls, 

On  extent  of  a  Statute  merchant,  the  fherifF  re-  2Vi,«  eji  inventuu 
turns,  that  the  body  cannot  be  found,   and  that  he 
had  extended  the  lands,  and  delivered  them  to  the 
plaintiff.     Reg,  146. 

The  (herifF  may  return  Non  eJi  inventus,  nee  hahet 
bona  nee  terras :  the  (herifF  returned  the  conifer  mor' 
tuus.     Dy,  299. 

Upon  extent  of  a  Statute  merchant,  or  Staple,  the  ckrUus, 
iheriff  may  return,  that  the  debtor  is  clerk.     If  he 
return  Tarde,  or  Mandavl  ballivo  lihertatts^  he  (hall  Tarde, 
be  punifhed. 

Lands  in  ancient  demefne  (hall  be  taken  in  ex-  Ancient demefne 
ccution  on  a  flatute,  but   not  copyhold  lands,     glands. 
Co.  67.     5  Co.  105. 

Where  the  debt  of  the  conifor  appeareth  in  the  Fee-fimple, 
return,  there  of  neceflity  his  feifin  muft  be  found  to 
be  of  an  eftate  in  fee-flmple  only.     Dy.  299. 

Execution  upon  recognizance  per  ftat.  32  H.  8.  Recognizance. 
c.  6.  hath  the  efFe<Sl:  of  a  Statute  Jfaple. 

Extent  on  a  Statute  merchant  ifiiied  out  againft  R.  Return  infuffi* 
the  conifor  ;    the  (herifF  returned,  that  the  conifor  cient. 
was  pofTefTed  of  divers  goods,  and   feifed  of  lands, 
which  he  delivered  to  the  conifee,  and  that  the  co- 
nifee  accepted  of  the  lands  5  and  becaufe  the  fherifF 
did  not  return,  that  he  had   not  any  other  ^^^^^^  jsfuiiaaliaterr' 
goods,  or  chattels,  it  was  adjudged  infufficient,  andSfc. 
a  new  writ  awarded ;  though  fome  held  it  was  well 
enough  in  the  cafe  of  a  conifor,  but  not  in  the  cafe 
of  a  purchafer.     Brownl.  37. 

If  the  (he  ifF  do  not  return  the  Capias,  or  return  Punifhmentof 
Tarde,  or  that  he  diredted  it  to  a  bailifF  of  a  fran-^^^'^' 
chife,  he  fha!l  be  punifhed,  and  yield  damages  to  the 
party  grieved,  according  to  the  flatute  of  ^^  Merca- 
tori  bus,  IV.  2.  r.  39. 

Two  inquifiiions  taken  at  feveral  days  by  feveral  Two inquifitions 
juries   upon   one  Statute  merchant,    were    adjudged  "P^'^^"^^^^^^^' 
naught  j  one  was  taken  of  the  iands,  and  the  other 
for  the  lands  and  goods.     Brownl.  38. 

If  another  had  thefe  lands  in  execution  by  Elegit,  Ifthelandsbein 
or  is  in  by  difcents  in  fuch  cafes  the  (herifF  (hall  ^*"'^''^°^' 

retura 
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return  the  fpecial  matter,  /.  e.  in  the  firft  cafe,  that 
he  hath  extended  the  land  of  the  defendant ;  but  he 
cannot  deh'ver  the  fame  to  the  plaintiff,  for  that  an- 
other had  the  fame  in  extent  before. 
soodsT'"^  ^  ^  '^^'^  fiierifF  having  an  extent  upon  a  ftatute,  may 

gather  the  goods  all  into  one  place  to  be  viewed  and 
appraifed  by   the  jurors,  and   he  is  not  a  trefpafler. 
Mo.  563.  pi. 
Scire  fac\  and        If  lands  delivered  in  execution  (on  ?i  Statute  mer- 
newwTitoiEx-^^^jjf^  ftaple  or  recognizance,  or  upon  recovery  of 
debt  and  damages)  are  lawfully  recovered  or  evicFled 
out  of  the  pofleffion  of  the  conifee,  before  his  debt 
and  damages  be  fatisfied,  he  (hall  have  Scire  fat\  &c, 
and  upon  this  a  new  writ  of  Execution  or  Re-extent^ 
to  levy  the  refidue,  per  flat.  32  H.  8.  c,  i.     Co, 
Lit.  289,  290.     5  Co.  87. 
Returns  on  Scire       Scire  facias  is  a  writ  judicial,  dire61;ed  to  the  flie- 
faaasr,  jjff^  ^^^  and  is  ufually  to  warn  a  man  to  come  and 

(hew  caufe  to  the  court,  &c.  why  execution  of  a 
judgment  (hall  not  be  done.     But  this  writ  ftiall  not 
be  granted  before  the  year  and  day  paft,  after  judg- 
ment given. 
Return  not  a-  Conifor  in  a  recognizance  dies.    Scire  fac*  goes 

freeing  with  the  againft  his  executofs,    ^c,    haredes  terrarum^  Iffc, 
^^^^*  fherifF  returns,  that  he  had  no  executor ;  ^  Scire 

feci  W.  H.  fiUo  &   haredi  pradiSf,  M.  (le  conifor,) 
This  return  agrees  not  with  the  writ,  yet  it  may  be 
good.     3  Cd?.  15. 
Sur  recog,  in  Scire  fac*  on  a  recognizance  in  Chancery  againft  C. 

Caac\  vi'ho   was  returned  dead,  then   a    fecond   Scire  fac' 

iflued  againft  the  heir  of  C.  and  againft  the  tenants 
of  the  lands  of  C.  which  he  had  tempore  recognitionis 
vel  poflea.  The  flierifi^  returned  C.  tertenant,  and 
omitted  to  return  any  thing  againft  the  heir.  This 
is  a  non-return  of  the  ftierifF,  and  not  a  mif-return, 
and  is  not  aided  by  any  of  the  ftatutes  of  32  H.  8. 
Theheirmuftbe  or  1 8  Eliz.  OT  21  fac.  ol  Jeofails.  It  is  error; 
fommoned  as      ^.|^g   tertenant,   without    the  heir,   ou9;ht:  not   to  be 

Well  as  tertenant     ,  i        •         r  i        i     •  «  V      r  i 

onarecogni-      charged:  therefore  the  heir  ought  to  be  lummoned, 

zance,  ,  for  the  heir  may   have  a   releafe  to  plead,  or  otlier 

matter  to  bar   the  execution.      Alfo  if  the  heir  be 

within  age,  the  parol  fhall  demur,  and  the  tertenant 

(hall 
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fhill  have  advantage  thereof.  And  a  new  Scire  fac^ 
iffued  ad  informand^  curiam  ;  and  the  return  was, 
that  he  had  not  any  lands  in  his  baiHwick  that  de- 
fcended  to  his  heir,  norany  heir  within  his  bailiwick  : 
and  good  enough,  though  it  had  been  better  if  he 
had  returned  who  was  heir,  and  that  he  was  warned, 
or  that  there  was  not  any  heir  in  the  faid  county, 
Cro.  Car.  295.  pi.  4.      II  Vin.  Mr.  19.  pi,  18. 

The  writ  commands  the  (herifF  to  give  notice  to  v/ords  of  the 
the   rertenants   of  the   land  in  fee-fimpie,   and   the  writ  not anfwer- 
(heriff  returns  not,    that   thofe  which  he  had  not '^ ''^ '^' '""'"* 
returned   were    tenants   of  the  land   in    fee-fimple ; 
and   {o  the  words  of   the   writ  are  not  anfwered. 
Brozvnl.  Rep.    145,    146. 

The  (herifF  may  return  24  tertenantsof  the  whole,  So  many  tenants. 

and  every  tenant  may  plead  in  difcharge  of  himfelf ; 

or  he  may  return,  that  each  is  tertenant  of  fo  many 

acres.      2  Keb.  Rep.  601.  pi.  26. 

Scire  fac^  to  have  execution   on  a  recognizance.  ^    .<•      . 
ri-L      n       -rr  i  r        j     j  l        n   •      Conifor  returned 

The  Ihenrr    returns  the  conilor   dead;    other  onr^  dead. 

fac*  iflues  againft  the  tertenants  of  the  conifor,  on 

which  the  fherifF  returns  a  Scire  feci  to  fV,   and  R, 

tenants ;  and  further,  that  there  was  no  heir,  nor 

any   other  tenants,   quibus  Scire  fac*  poterit^  ^  la 

forme.     2  Keb.  Rep.  621.  pi.  I2.     Gouldfb.  45.  pi. 

26. 

Scire  facias  againft  the  heir  and  tertenants.     The  Nulki  baret, 
fheriff- returns  no  heir,  and   the  tertenants  appear, 
i^  la  form. 

Scire  facias  to  tertenants.     The  (herifF  returns  Tenants fum- 
thev  are  fummoned,  la  forme.     2  Saund.  6,  8,  232.  moned. 

Scire  fac^  ad  audlend'  errores  muft  be  delivered  to  Scire  fac'  adau- 

the  (herifF.       Rol.  Rep.   2^9-  diend' errores. 

If  a  rpecial  Scire  facias  do  ifTue  forth,  a  Nihil  can*  Special  5«Ve/ac' 
not  be  returned  upon  it,  for  ^ihll  is  a  general  return,  ret', 
and  the  writ  is  fpecial. 

The  return  of  the  fecond  Scire  fac'  ought  to  bear  Ret.  of  the  fe- 
^ate  on  the  return  of  the  lirft  Scire  fac\  coh«J  Scire  fac% 

TwoNlhlls  returned,  countervail  Scire  fac\  ^Jj^^  '°  ^"' 

To  Scire  fac*  fur  recognlfans^  (herifF  returns,  that 
the  defendant  is  dead. 

Scire 
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Scire  fac'  vid.  tertenants.     The  IherlfF  returns  they 
are  fummoned.     2  Saund,  8. 
Return  at  4.**  <//e      Motion  againft  undQt-{htx\^  Greenaway,  for  not 
^^*  returning  a  Scire  facias ;  and   it  was   infifted,  that 

being  returnable  at  a  return  day,  and  not  at  a  day  cer- 
tain, he  need  not  return  it  till  4®  die  pofl.     So  the 
court  did  nothing.      Fortefc.  Rep.  363. 
The  manner  of        He  which  IS  fued  in  a  perfortal  action,  if  he  do 
law^r^*^'"'  "°^  appear  on  the  mean  procefs,  then  the  Exigent  is 
dire61:ed  to  the  (heriiF  to  call  and  proclaim  him  in 
five  county-court  days,  one  after  another,  to  anfwer 
to  the  law ;  and  when  upon  the  Exigent  the  fheriff 
returns  quod  non  comparuit^  upon  his  return  the  plain- 
tiff {hall  have  a  Cap*  utlagatum  againft  the  defendant; 
but  if  the  defendant  appear  upon  the  Exigent,  he 
(hall  have  a  Superfedeas. 
Return  reddidit.      Where   Upon   the  Exigent  the   fheriff  returnetb 
reddidit fe,  he  mufthave  the  body  in  court  at  the  day 
of  the  return,  except  the  party  be  fick. 
Coroners  abfent.      The  fherifF  may  return  the  coroners  were  ahfent. 
Bailiff  of  a  fran-       A  Capias  Utlagatum  is  a  Non  omiitas  in  itfelf,  and 
chife  cannot  ex-  therefore  the  bailiiF  of  a  liberty   cannot  execute  a 
ecute  It.  Q^p^  uilagat.  and  if  the  party  be  in  the  hands  of  the 

bailiff,  the  fherifF  may  take  him. 
Sherlffnottoput      ^^  ^  Capias  utlagatum  ifTues  to  the  IherifF  to  take 
the  party  out  of  the  party,  and  to  inquire  what  lands  and  tenements 
poffeflion.  j^g  jj^^j^.  jj^g  fTjerifF  finds  by  inquifition  that  he  is 

feifed  of  many  knds,  and  continues  pofTeflion   in 
them,  he  cannot  put  the  party  out  of  pofTeflion  by 
force  of  that,     ff^inch  jS. 
Return  as  to  the      ^j^  outlawry  returned  in  London  in  thefe  words: 
^p^ingsin    c«   ^^  hujiing.  tentum  in  Guildhall  civitatis  London  tali 
die  A.  B.  exa^ius  fuit  &  non  comparuit.     This  is  nO 
good  return,  becaufe  there  are  two  huftings  in  Lon^ 
don  ;  one  is  de  communihus  placitis^  and  the  other  is 
de  placitis  terra :  in  fuch  cafe  the  return  muft  be, 
apud  hvjling  de  commwnibus  placitis. 
JJcf«y« where  the      The  city  of  Norwich  is  within  the  county  of  Ncr^ 
city  is  city  and    y^/^^     ^jfo  it  is  a  county  in  itfelf,   which  may  hold 
^'  plea;  and  therefore   if  a   return    be   made   in  thefe 

\ffovds,  Jd com'  tentum  apudNorvicum  in  com' Norfolc* y 
this  is  not  good,  for  that  it  may  have  two  intend- 
ments. 
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ments,  (fdlUet)  that  the  county  which  was  held 
there  was  for  the  city,  or  for  the  county  o^  Norfolk. 
But  if  the  return  be  in  thefe  words,  Jd  comitatum 
Norfolc"  tentum  apud  Norwicum  in  comit'  Norfolc',  it 
is  good,  for  now  it  cannot  be  intended,  but  only 
that  their  county  was  held  for  the  county  of  Norfolk. 
II  H.  y,  10.  6. 

In  a  Cap.  utlagat.  the  (heriff  returned,  that  the  Proteaion  re- 
party  who  was  arrefted  had  a  protection  from  a  peer  turned, 
of  parliament,  it  is  ill ;  and  day  was  given  to  the 
iherifF  to  amend  his  return.     Winch  24. 

Proclamation  was  direc^ted  to  the  (herifF  of  C^^- Prodamatlonre- 
fhire  againft  f.  H.  and  the  writ  was  returned,  T^ali  turned, 
die  ad  comit*  meum  tent*  en  le  Shire- hall^  &c,  procla- 
mationem  feci  ac  ead.  die  ad  general^  fef/ion*^  ^c,  pro- 
clamationem  feci 'i  and  this  matter  was  pleaded  in 
avoidance  of  the  outlawry  to  reverfe  it,  becaufe  the 
proclamations  were  made  one  day,  and  the  writ 
was,  Tribus  fpecialibus  diebus,  &c. 

Per  curiam :  It  is  an  ifl  return,  and  the  {herilF  was 
amerced  for  it.     Goldfb.  in. 

By  the  cuftom  ^i  London  the  writ  was  directed  to  London, 
the  ftierifF  of  London^  and  not  to  the  coroner,  (who 
is  mayor.) 

The  return  of  the  outlawry  out  q{ London  in  B.  R.  Return  outlaw- 
is  generally  made  without  faying,  per  judicium  coro-  ^V* 
nat\     2  Rol.  Abr.  806. 

Error  to  reverfe  an  outlav/ry  in  the  county  of  £jfor. 
Lancajier^  for  that  the  (herifF  returned,  ^od  ad  cont 
Lancajiriis  tent,  ibid,  where  it  fliould  have  been,  Ad 
com^  Lancajiria  tent,  apud  Lancafter^  or  at  fome 
other  place  certain,  and  it  was  rcverfed.  9  Co.  94, 
Dy.  105. 

The  Exigent  was  returned,  Ad  com^  tent.  'S'/*?//^  Return r^r/VifS* 
cajfrum  de  Exon'  primo  exaSfus  fuit,  ^c.  and  becaufe 
it  was  not  fet  down  in  what  county,  it  was  held  to 
be  erroneous.  One  was  returned  outlawed,  and  for 
that  it  did  not  appear  that  it  was  per  judicium  co- 
ronatorumy  it  was  reverfed,  and  that  without  any  Reverfal* 
writ  of  error. 

The  judgment  is,    Idea  utlagat*  coronator\    ^c, 
Inft,  288, 

Th0 
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The  profits  of  lands  of  the  perfons  outlawed   in 
perfonal  actions,  the  flaeriff  may   feize  without  any 
officer,  and  alfo  the  goods. 
Outlawry  re-  "  No  perfon  outlawed  in  the  King's  Bench  for  any 

▼erfed  in  5.  iJ.    caufe,  ftreafon  and  felony  excepted)  fhall   be   com- 
without  bail.  n    J  •  r  *  1 

pelled  to  appear  m  perfon,  but  may  appear  by  at- 
torney, and  reverfe  the  fame  without  bail,  except 
where   fpecial   bail  fhall   be  ordered  by   the  court." 

4^5  ^.  eff  i/.  r.  l8./^^- 3-  iStra.W]%,  12 
Mod.  549. 

So  that  a  perfon  outlawed  (except  as  aforefaid) 

may  now  appear  by  attorney,  and  then  fome  friend, 

or  his  faid  attorney,   muft  undertake  to  pay  the  fine 

and  his  fees,  and  then  the  outlawry  may  be  reverfed. 

Refcue  returned.  But  'tis  held,  that  this  a6t  does  not  extend  to  a  ref- 

cue  returned,  ^c. 
No  goods,  &c.       "  No  goods  upon  any  tenements  leafed  fhall  be 
(hall be  taken  in  f^j^gn  bv  any  execution,   unlefs   the  party  at  whofe 

execution,  unlels  ■'         ■'      .         -      r      i  n.    w      t     c  l 

the  party,  before  fu  It  the  execution  IS  fued  out,  (nail,  before  the  re- 
removal  thereof,  moval  of  fuch  goods,  pay  to  the  landlord  of  the  pre- 
pay the  landlord      jfl'gg    ^j.  j^i3  i^^jjiif    ^ij  ^  j^_,g  ^^^  ^^^^  |-Q^  jl^ 

the  rent  due,  '  •  ,    ,      ,  -^     , 

p-emilles,  provided   the  arrears  do  not   amount  to 

more  than  one  year's  rent ;  and  in  cafe  the  arrears 
(hall  exceed  one  year's  rent,  then  the  party  at  whofe 
fuit,  ^c,  paying  the  faid  landlord  or  his  baiiifF  one 
year's  rent,  may  proceed  to  execute  his  judgment ; 
and  the  fherifF  is  required  to  levy  and  pay  to  the 
plaintiff,  as  well  the  money  paid  for  rent,  as  the  ex- 
ecution money."  Stat.  8  Ann.  c.  14.  feSf.  i. 
Executor  within  The  executor  of  a  landlord,  after  the  death  of  his 
the  ad.  teftator,  had  rent  due,  and  the  goods  of  the  tenant 

were  taken  m  execution,  and  the  executor  gave  no- 
tice before  the  removal  of  the  goods,  and  it  was 
determined  by  the  court,  that  an  executor  (hould 
have  the  benefit  of  this  a6^,  as  well  as  the  landlord 
himfelf,  for  it  is  an  intereft  vcfted.  Forufc.  Rep, 
359,  360.     Stra.  214, 

Goods  were  taken  in  execution,  and  the  monsy 
levied,  then  adminiftration  was  taken  to  the  land- 
lord, who  died  inteftate,  and  the  adminiftrator  moved 
the  court  to  have  a  year's  rent ;  but  it  was  deter- 
mined, that  as  execution  was  executed,  he  was  too 

late^ 
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late.     Forte/c.  Rep,  360.     Sir  a.  97,  214.     Gilb.  Eq, 
Rep.   223,   224.     But  Powis  J.  e  contra^  who  held 
that  execution  was  not  to  be  flayed  unlefs  there  was 
notice;  but  held  that  in  this  cafe  the  adminiftrator 
was  intitled  to  it,  becaufe  the  8  Ann,  chap.  17.  fays, 
that  no  goods,  ^c.  (hall  be  liable  to  any  execution, 
unlefs   before  the  removal  of  them  the  party  fuing 
{hall  pay,  ^c.  which  words  he  held  bound  the  goods 
with  the  rent  arrear  in  refpeit  of  the  party  fuing ; 
fo  that  though  the  ftieriff  not  having  notice  removed 
them,  they  continued  bound  in  his  hands,  and  upon 
application  the  arrear  ought  to  be  paid  by  him,  and 
that  if  they  were  fold,  and  the  money  delivered  to 
the  party  f^ing,  he  became  chargeable  with  the  ar- 
rear.   [^arcy  What  remedy  the  landlord  could  have 
againft  the  party  fuing  after  execution  perfe6lly  exe- 
cuted?)   He  alio  held  that  the  adminiftration  Ihould 
have  relation  to  the  death  of  ,tbe  inteftate,  becaufe 
by  the  ecclefiaftical  law  it  is  not  to  be  granted  with- 
in 14  days  of  an  inteftate's  death  ;  which  the  other 
juftices  denied,  and  faid  that  relations  being  fi<Siitiou9 
ought  not  to  hold  place  againft  the  rights  of  Gran- 
gers.    It  was  agreed  per  tot.  Cur^^  That  though  the 
landlord  be  the  only  perfon  mentioned,  to  whom  the 
arrear  is  to  be  paid  by  the  party  fuing,  executors  and 
adminiftrators   being  the  perfons  upon    whom   the 
right  to  the  arrears  devolves  are  within  the  ftatute  5 
and   fays  that  Powis's  opinion    feems  to  be   better 
grounded   than  that  of  the  other  jufl:ices ;  for   thd 
fiatute  was  made  for  the  benefit  of  the  landlord  only^ 
and  with  defign  to  prefer  his  year's  rent  in  arrear  to 
the  execution,  and  the  v/ords  of  the   ftatute,  viZi 
tinlefs   the   party   fuing  execution   fhall    before  the 
removal  of  the  goods  pay  to  the  landlord,  ^c,  then, 
the  party  fuing  execution,   paying  to  the  landlord^ 
^c.  may  proceed,  ^c.  feem  plainly  to  make  it  in- 
cumbent upon  the  party  fuing  to  take  notice  whe- 
ther  there  be  a  landlord,  and  what  rent  is  arrear; 
and  if  by  the  removal  of  the  goods  without  notice 
the  landlord  (hall   be  excluded   from  demanding  the 
rent  in  arrear,  the  ftatute  will  be  almoft  inefFedlualj 
fince  the  landlord  cannot  but  be  prefumed  to  be  a 

D  d  ft  ranger 
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ftranger  to  the  proceeding  againfi:  his  tenant,     ir 
Vin.  Abr.  133.  in  notes. 
Adminiftrator  Cafe  by  the  plaintiff  as  adminiftrator  of  y,  5. 

within  the  aft.    agajnft  the  defendant  as  bailiff  of  the  liberty  of  the 
dutchy  of  Lancajler^  for  executing  a  Fieri  facias^  and 
removing  the  goods  off  the  premifles  before  the  land- 
lord was  paid  a  year's  rent,  purfuant  to  the  above 
flatute;  the  general  ifTue  pleaded,  verdiifl  and  judg- 
ment for  the  plaintiff  J  a  writ  of  error  brought,  and 
upon  the  general  errors  being  affigned,  the  judgment 
of  the  Common  Fleas  was  affirmed,     ^tra,  212.     11 
Vin,  Ahr.   134.   pi.  30. 
Landlord's  rent       Upon  an  execution  againfi  the  defendant,  the  court 
to  ^^^P^^^^'^'^^^"  was  moved  on  behalf  of  Sadler  the  defendant's  land- 
tlon!"^  lord,  for  a  rule  on  the  fheriff,  to  levy  and  pay  him 

a  year's  rent ;    and   the  queftion   came   upon  this. 
Whether  the  (heriff  was  to  have  his  poundage,  and 
from  whom?  After  feveral  motions,  the  court  made 
a  rule  for  him  to  pay  the  landlord  without  any  de- 
duction.    Stra.  643. 
Ground  landlord      Motion  for  a  rule  on  the  fheriff  to  pay  the  ground 
for  reitT'ai"    landlord  of  an  houfe,  in  which  an  under  lefFee  dwelt, 
execution  againft  and   againft  whom  an  execution  was  fued  out,  a 
an  under  leflce.  year's  rent  purfuant  to  the  above  a(El;  but  it  was 
held,  that  this  was  not  a  cafe  within   the  flatute, 
which  extends  only  to  the  immediate  landlord.     2 
5/rfl.  787. 
Where  there  are      After  the  landlord  had  a  year's  rent  paid  out  of 
l3loTd*^cannoc  ^^  execution  money  according  to  the  above  flatute, 
have  a  year's      there  came  in  another  execution,  and  the  fheriff  re- 
jent  on  each.      fufmg  to  levy  him  another  year's  rent,  he  moved 
the  court  for  a  rule,  but  was  denied ;  for  the  intent 
of  the  a^  was  only  to  continue  a  lien  as  to  one  year, 
and  to  puniih  him  for  his  laches^  if  he  let  more  run 
in  arrear.     If  he  had  any  thing  to  fupport  his  de- 
mand,  he  might  bring  an  adion  againfi  the  fheriff. 
2  Stra,  1024.     Andr,  219. 

Where  land  is  let  for  a  year,  and  afterwards  at 
will  for  lefs  rent  than  before,  and  both  rents  are 
payable  half-yearly,  and  at  the  end  of  the  firfl  half- 
year  under  the  lafl  dsmife,  an  execution  comes,  the 

landlord 
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landlord  is  intitled  only  to  the  two  laft  half-year's 
rent.     Jndr»  218. 

Where  land  is  let  for  a  year,  and  then  part  there- 
of at  will,  and  an  execution  comes,  the  landlord  is 
not  intitled  to  any  part  of  the  firft  year's  rent. .  yfndr, 
218,  219. 

"  There  is  a  provifo  in  the  above  zB:  of  8  j^n?i.  This  act  not  to 
that  nothing  in  the  aS:  contained  (hall  extend,  or  be  hinder  the  queen, 
I   conftrued  to  extend,  to  let,  hinder,  or  prejudice  her  ^^y'^jg^j^^g^'J^^jg^' 
majefty,  her  heirs,  or  fuccefTors ;  but  that  it  (hall  (£fc.  due  to  the 
^nd  may  be  lawful  for  her  majefty,  her  heirs  and  "°^"* 
fucceflbrs   to  levy,   recover,    and   feize  fuch  debts, 
fines,  penalties,  and  forfeitures,  in  the  fame  manner 
as  if  the  a6l  had  never  been  made;  any  thing,  ^cJ' 
Stat.  8  Jnn.  c,  14.   feSl,  8. 

Southerby  was  outlawed,  and  an  Extent  iffued,  and  Landlord  not  re- 
an  inquifition  was  taken  thereupon,  and  his  houfe^^^^'^^       fetzed 
and  goods  feised  by  virtue  thereof.    Etchins  the  land-  ^^^^  an  out- 
lord  moved  upon  the  ftatute  of  8  j^nn.  to  have  the  lawry. 
goods  delivered  to  him,  fuggefting  that  they  had  been 
diftrained  by  him  for  rent  three  days  before  the  Ex- 
tent.   It  was  held,  that  not  the  party,  but  the  King, 
was  only  concerned  in  the  outlawry,  and  the  land- 
lord was  not  reh'eved  upon  the  motion.     Bunb,  5. 
pi.  5.     The  fame  motion  was  made  in  Mich.  term. 
17 17.  but  defendant  was  not  relieved.  Ibid,    A  note 
of  the  reporter. 

An  Extent  bearing  date  the  4th  of  Novemher,  if-  Extent  com\tig 
fued  againft  Dale,  by  virtue  of  which,  corn  and  hay  after  diftrefs  for 
were  feized  ;  but  Mitchell  the  landlord  having  di-  of  the  goods,  a 
{trained  the  fame  for  rent  the  29th  of  OSfoher  before,  contempt  to  op- 
refufed  to  let  it  go;  upon  which  an  attachment  was  P^^  *^* 
moved  for  againft  Mitchell,  the  goods   not  having 
been  fold  within  five  days,  purfuant  to  the  ftatute  of 
7.W.^  M.  fe(f.  I.  c.  5.  no  property  was  dcvefted 
by  the  diftrefs,  and  they  were  in  the  landlord's  hands 
only  by  way  of  pledge  :  but  an  attachment  was  re<- 
fu>fed  for  the  reafons  in  the  report.     Bunh.  42.     See 
Dy.  67.    Rol.  Abr.  673.  pi.  8.    Noy  119.    Vent.  37. 
Cro.  Car.  148.     2  Saund.  47 » 

Upon  the  1 2th  of  February  1728.  an  Extent  iffued  Extent  againft 
againft  Prichard^   tenant  of  SamkoGk -,   the   22d  of  ^°"^^'''''  J*'^'^'^'* 

d   a  Jprtl 
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Jprll  1729.  Samhrook  diftrains  for  rent;  30th  of 
jfpril  1729.  the  inquifition  finds  the  goods  then  in 
the  poffeflion  oi Priichard.  Note;  The  Extent  was 
not  executed  till  the  23d  of  April,  the  day  after  the 
diftrefs.  Motion  that  Samhrook  might  have  the  be- 
nefit of  the  ftatute  8  Ann.  for  his  rent,  notwith- 
flanding   the  Extent -,  but  denied.     Bunb,  269.    pi, 

345- 

'     For  more  of  (I];retttttOn,   fee  L.  C.  B.  Gilbert's 
Law  of  Executions, 


CHAP.      XIV. 


If  refcueinthe    ¥N  the  arrcfting  the  party  is  refcued,  be  it  on  exc- 
arrefting,  j[   cutioH  or  mean  procefs,  no  aftion  fpr  this  lies 

againft  the  flierifF:  and  if  the  prifoner  be  arretted  on 
If  in  bringing  to  mefnc  procefs,  and  as  he  is  bringing  to  the  gaol  he 
gaol  on  mean  is  rcfcued,  no  affcion  lies  againft  the  (herifF,  for  the 
procefs.  fherifF  cannot  be  fuppofed  to  have  the  Pojfe  comita- 

tus  upon  every  mean  proeefs ;  eliter  if  it  be  upon 
If  brought  to  the  execution,  there  Caveat  vlcecome^.  But  if  he  be  a r- 
§^<^i»  refted  upon  mean  procefs,  and  brought  to  the  gaol, 

then  it  is  no  good  return  for  him  to  fay,  the  gaol 
was  broken,  and  fo  he  v/as  taken  from  him.  And 
therefore  action  on  the  cafe  was  brought  againfl  the 
fherifF  of  London  and  Middlefex  on  efcape  ;  they 
plead  they  have  taken  the  party  on  a  Latitat^  and 
tliat  in  bringing  him  from  IJlington  to  the  gaol,  ref- 
cous  was  made  of  him  from  them,  and  fo  return 
the  refcous,  2  Bulji.  198.  Cro,  Jac,  419.  Mo. 
852.  Cro.  El.  868.  Nay  40.  RoL  Rep.  38S. 
Rol.  Abr.  98.  '  Pcrph.  192. 
Refcous  In  bring-  p^^  Cur'';  The  plea  and  return  is  good,  notwith- 
*"^*  flanding  Waldoe  and  Lambert^  cafe,  44  Eliz.  B.  R, 

and  that  upon  the  former  differences ;  and  the  diffe* 
fence  between  mefne  procefs  and  execution  was  in- 
forced   in   this  cafe.     If  the  Hieriff  takes  one   in 
2  execution 
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execution  for  debf,  and  after  he  fufFers  him  to  efcape.  Difference  be- 
the  debt  is  gone,  and  the  procefs  ferved  ;  therefore  p^^^jjj  andTxe- 
in  fuch  cafe,  if  he  fhould   not  have  his  remedy  by  cution, 
way  of  adion  againft  the  {herifF,  he  (hould  be  with- 
out remedy ;  but  not  fo  in  mean  procefs,  for  there 
the  party  may  be  taken  again.     See  6  Mod.  141. 

Action  of  debt  lies  againft  the  (herifF  upon  a  Cap*  Cepi  corpus  and 
returned  ^cT  cepit  corpus ^  and  he  was  refcued.     2  refcue. 
ftoL  Rep.  SI.  58. 

No  Refcous  can  be  on  a  Fieri  fac*  for  goods,  but  Not  on FjVn/dc\ 
in  fuch  cafe  the  party  fhall  have  action  on  the  cafe : 
and  a  Refcous  lies  only  on  a  Capias  which  lies  againfl 
the  perfon,  and  Cro.  Car.  515.  Sly  and  Finch's  cafe, 
which  is  full  as  to  the  point,  and  was  as  follows. 
Lit.  Rep.  297.    Hetly  145. 

Scire  fac*  was  brought  againft  Finch^    (herifF  of  That  he  had 
Glouc\  for  that  the  plaintifF  having  brought  a  Fieri  fuchVvalue. 
fac*  directed  to  Finch,  he  returned  that  he  had  taken 
goods  into  his  hands  to  the  value  of  72/.  and  had 
fold  as  much  of  them  as  amounted  to  11  /.  and  the 
refidue  remained  pro  defeSfu  emptorum  till  fuch  a  day, 
at  which   time  he  putting  them   to  fale,  they  were 
refcued  from  him  ;  upon  which  return  the  Scire  fac*  And  part  was 
was  brought  to  (hew  caufe,  why  the  remaining  debt  J^^j^"^ 
(hould  not  be  levied  on  his  goods:  to  this  the  defen- 
dant demurs.    AH  agreed  that  the  return  is  not  good  : 
but  the  queftion  was,  whether  he  hath  charged  him- 
felf  by   this  writ.      Cro,   Car.   515.     Saund,    340, 
343.      2  Keb.  Rep.  789.  pi.  27.  Sis.  pi.  32. 

And  per  Cur*;  He  is  chargeable  by  this  return.    If  Where  the  flie- 
he  had  returned  only  ^*  remanent  pro  defeSlu  empto-  Jeif  Sargeabirby 
rum^  therein  had  he  done  his  office,  and  in  fuch  cafe  his  return. 
on  the  election  of  a  new  flierifF,  a  Dijlringas  vicecom* 
(hall  ifTue  to  fell  the  goods,  and  to  deliver  the  mo- 
ney to  the  new  (herifF.     But  when  he  faith  further, 
that  they  were  refcued  out  of  his  hands,  therein  he 
hath  mifdemeaned  himfelf :  and  by  Dodder idge^  the  Vend^  expon\ 
(herifF  hath  charged  himfelf  by  this  return,  as  well 
in  regard  of  his  mifdemeanor,  as  alfp  that  he  hath 
his  remedy  over  againft  the  refcoufFers ;  nor  can  the 
court  avv^ard  a  writ  of  Vendit*  exponas,  becaufe  it  is 
againft  his  return.     But  if  it  be  objedcd,  that  per- 

D  d  3  hapst 
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haps  be  had  feized  the  goods  again,  fo  as  he  may  fell 
them  on  a  Vendit*  exponas^  if  fo,  then  he  ought  to 
have  pleaded  it  to  the  Scire  fac\  and  it  had  been 
good. 

It  was  a  great  queftion,  if  one  (hould  have  ac- 
tion againft  the  parties  that  refcued  ?  Three  judges 
were  of  opinion  he  (hould,  though  it  was  well  ob- 
jected, if  he  fhall  have  adlion  againft  the  party,  he 
fiiall  alfo  have  aftion  againft  the  (herifF,  and  fo  be  _ 
twice  fatisfied  ;  and  the  {herifF  fhall  have  atStion 
againft  the  party,  and  fo  he  {hall  be  twice  charged. 

By  Richardfon^  a  man  in  fome  cafes  {hall  have 
election  of  a<Sion,  and  both  are  but  to  recover  da- 
mages; a  man  had  an  execution  againft  one,  another 
faw  the  man  and  conveyed  him  out  of  fight  ;  aftion 
on  the  cafe  lies  againft  him,  and  perhaps  the  fherifF  is 
dead,  and  he  fhall  have  no  remedy. 

Harvey  ad  idem :  The  law  gives  a  man  remedy 
againft  the  party  that  doth  the  wrong.  If  an  aCiion 
on  the  cafe  will  lie  for  hindering  a  fherifF  iu  execu- 
ting of  his  office,  a  forihri  when  it  is  actually  done, 
and  he  is  refcued  out  of  cuftody. 

Cro.  ad  idem ;  That  the  a6lion  will  lie  ;  there  is 
a  mifchief  on  both  fides ;  the  defendant  may  be 
twice  charged,  and  the  plaintiff  may  lofe  his  debt ; 
^nd  if  the  fherifF  brings  the  aftion,  he  may  plead 
the  recovery  by  the  plaintiff.  When  the  fheriff  has 
made  his  return  of  the  RefcQus^  there  is  no  remedy 
againft  him;  and  if  the  party  taken  be  refcued  be- 
fore he  be  brought  to  the  gaol,  there  is  no  remedy 
againft  the  executors  of  the  (heriff.  If  debt  be 
brought  againft  the  fheriff,  and  in  that  a  recovery, 
the  plaintiff  fhall  never  take  the  defendant  again; 
and  fo  if  he  bring  action  againft  the  party  and  reco- 
vers, the  fheriff  may  plead  that ;  and  F.  N.  B.  12. 
is  doubtful. 

Hutton  contra-.  That  the  aflion  doth  not  lie.  The 
difference  is  good  where  a  man  is  arrefted  upon  mean 
procefs  and  refcued,  and  after  becomes  nonfolvent, 
fo  that  they  who  refcued  him  are  the  caufe  of  the 
lofs  of  my  debt,  it  is  a  wrong  upon  which  he  may 
be  indicted,  yet  the  party  fhall   not  have  remedy 

againfl 
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againft  him,  becaufe  he  may  proceed.  Teherten  of 
the  fame  opinion,  and  agreed  the  difference. 

^y  Hutton ;  Upon  mean  procefs  the  flierlfF  never  Sheriff  has  no 
had  remedy  for  the  Refcous,  but  he  fhall  return  the  remedy  on  mcaa 
RefcQus  ;  but  upon  execution  he  (hall  not  return 
the  Refcous,  but  have  an  action,  and  the  party  is  not 
prejudiced,  for  he  (hall  have  an  adlion  againft  the 
fherifF,  though  in  judgment  of  law  the  party  is 
liable. 

The   refcoufer  (hall  be  doubly  punKhed,  by  the  Where  the  ref- 
King,  and  by  the  party;  upon  the  return  of  the  (he-  j^"?,*"  ^^^^^^  , 

.fH     1       n     11    1       r       j*^         I      T/--  1  1  doubly  punifhed, 

rift,  he  Ihall  be  nned  to  the  King,  and  attachment 
(hall  ilTue  out  againft  him,  and  the  party  (hall  have 
a  writ  of  Refcous  againft  him,  and  fo  (hall  the  (hd- 
riff"  too, 

A£lion  on  the  cafe  lies  againft  the  party  that  ref-  Cafe  againft  the 
coufed,  by  the  party  who,  had  the  lofs,  and  he  fhall  ^'^^'^o^^er. 
not  be  forced  to  fue  the  (herifF,  for  perhaps  the  (lie- 
riff*  is  dead,  and  then  no  a£lion  lies  againft  his  exe- 
cutors {aSiio.  perfonalis  morllur^  ^c.)  and  if  the  plain-  who  may  pIe?J 
tiff"  recover,  the  parties  may  plead  it,  if  they  be  fued  recovery  againit 
by  the  (heriff,  fo  as  there  is  not  any  danger  of  be-     ^^^  ' 
ing  doubly  charged;   fo  in  Hopping^s  cafe,   2  Keb.  340. 
action  on  the  cafe  lies  againft  the  refcuer  as  w^eli  as 
the  (heriff\.    But  as  to  the  cafe  of  Myn  and  Cunnings, 
ham,  which  was  full  to  the  point,  and  the  reafons 
in  refpe£t  to  this,  and  other  cafes  of  like  nature  are 
weighty:  I  have  (ct.  down  as  it  is  in  the  book,  with 
the  reafons  of  the  judges   that  differed    in  opinion. 
Cro.  Car.  109.      2  Keb.  Rep.  34a.   pi.  8. 

The  defendant  B,  S.  out  of  the  bailiff"'s  hands,  What  damages 
when  the  faid  B.  S.  was  arrefted  by  Jims  capias  out  f^^^^^^"''^^' ^'^ 
of  the  King^s  Bench,  which  writ  is  only  in  the  na- 
ture of  a  plea  in  trefpafs ;  the  party  who  refcued 
him  (hall  anfwer  in  this  action  damages  for  the  debt, 
which  was  300/.  becau(e  by  this  means  the  defen-- 
dant  loft  his  debt ;  but  if  the  (herifF  or  bailiff"  in  this 
cafe  had  only  fuffered  a  negligent  efcape,  they  (hould 
be  charged  only  with  the  damages  in  the  fame  plea  as 
the  writ  fuppofeth,  and  nothing  for  the  debt.  Lane's 
Rep.  70. 

D  d  4  Error 
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Chap.  1 4.' 

Error  was  brought  to  reverfe  an  indl£lment  of 
Refcous  and  Riot^  and  the  errors  affigned  were : 

1.  There  was  a  warrant  to  three  conjunSiim  ^ 
dlvljim  to  arreft  H.  and  two  of  them  arreft  him,  it 
ought  to  have  been  by  one,  or  all  three,  becaufe  it 
is  a  minifterial  a£l. 

2.  Jurotores  pro  dommo  rege  prafeniant^  and  do 
not  fay  twelve  jurors  prefertt,  and  peradventure  but 
eleven  did  prefent.     Poph.  202. 

The  names  of  the  jurors  ought  to  have  been  cerr 
tified,  for  peradventure  they  were  not  probi  l^  legaks 
homines^  but  villains  and  outlaws.      15  H,  4.  41. 

An  indi£tment  before  coroners,  which  ifound  B. 
Felo  de  fe^  was  quaflied,  becaufe  it  did  not  appear  it 
was  per  facramentum  prohorum  &  legalium  hominum, 

4.  It  is  found  that  the  (herifF,  by  virtue  of  a  writ 
directed  to  him,  came,  ^c,  and  upon  this  Refcous 
was  made  by  H.  ^c.  and  it  appears  not  what  man- 
ner of  writ  it  was,  {viz,  Eleg.  Capias^  ^c)  and  if 
there  were  no  writ,  there  can  be  no  Refcous ;  and 
albeit  he  had  no  writ,  yet  if  execution  were  done 
by  virtue  of  another  writ,  the  party  may  difobey  it, 
(if  he  be  not  a  bailiff  known)  as  if  on  Hab^  fa^ 
feiftnam  the  (heriff  makes  a  warrant  as  on  a  Capias. 
Poph.  202. 

An  indi<Si:ment  for  a  Refcous  returned  againft  one 
in  5,  R.  ought  not  to  be  quaftied,  although  it  be  er- 
roneous, except  the  perfon  indifted  for  it  do  perfo- 
nally  appear  in  court.     2  LiL  Abr.  573. 

Indictment  of  Refcous  ought  to  exprefs  the  place 
where,  and  the  time  when  the  Refcous^  or  elfe  it  is 
ill  for  the  uncertainty.     2  Lil.  Abr,  573. 

A  return  of  a  refcue,  and  four  exceptions  taken 
to  it. 

1.  That  it  is  faid  the  bailifF  by  virtue  of  the  war- 
rant took  the  defendants  and  arretted  them,  when 
by  law  it  is  the  arreft  of  the  fherifFj  but  it  was 
over- ruled  per  Cur'. 

2.  Not  faid  that  the  defendants,  who  were  man 
and  wife,  were  in  the  pofTeffion  of  the  bailiiF;  but 
faid  only  that  the  bailiff  took  and  arrefted  them,  and 
beijjg  fo  arrefted,  and  being  in  my  cuftody,  they  were 

refcued 
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refcued  out  of  my  cuftody;  this  was  held  well  per 
Cur\  for  that  ^exi/ientes  in  cuftodia  was  an  afErma- 
tive.  * 

3.  Obje£led,    that  in  the  return  it  is  fald  that  Third  exception 
barker  and  Mary  his  wife  non  funt  inventi  in  balliva  ^^lowed, 
meoy  bat  do  not  fay  quoduterque  eoru^  non  efl  invent* -y  for 

though  it  was  urged  that  this  part  of  the  return  did 
not  concern  the  party  injured,  who  was  the  plain- 
tiff; yet  per  Cur*y  We  muft  judge  upon  the  whole 
return,  and  this  is  an  excufe  returned  why  he  did 
not  execute  this  writ;  and  the  excufe  is  not  com- 
pleat,  for  he  might  not  be  able  to  find  the  wife,  and 
yet  might  find  the  hulband,  and  the  difference  is 
between  an  affirmative  and  a  negative  in  the  nature 
of  the  thing ;  if  you  affirm  of  many  you  affirm  of 
each,  but  it  is  the  contrary  in  negatives. 

4,  That  it  is  not  faid  Fi  ^  armis  they  refcued,  Fourth  exception 
but  only  Fi  &  armis  to  the  afTault ;  and  for  this  I  not  determined. 
Jield   the  return   naught,  filentibus  the  reft  of  the 

court.  To  fupport  the  firft  refolution,  the  cafe  of 
The  King  and  Mafchal  Cooks  was  quoted,  which  con- 
firmed my  opinion  alfo  as  to  the  Fi  i^  armis,  Fortef, 
Rep.  362. 

A  warrant  was  from  the  QierifF  to  the  bailifFs  of  Of  laying  the 
the  liberty  oi  Pomfret,  who  did  execute  it,  and  there  ^'^^'^"'^"^^J*" 
was  a  refcous :  and  the  bailiff  may  have  the  a6tion  jngg.  ^  ^  ^ 
againft  the  refcuei  s  in  his  own  name ;  but  he  failed 
in  proving   it   to  be  a  Liberty^  and  was   nonfuited, 
^c.    And  ISJote ;  he  was  put  to  it  firft  to  prove  the 
liberty  by  records.     Clayton  149. 

B.  brought  a  Latitat  tempore  Eliz.  ver,  E,  who  Arreft  In  one 
was  ferved  in  the  time  of  King  JameSy  and  E.  ref-^'"s's  time,  and 
cued  himfelf,  and  the  re  feu  e  was  returned  by  the  other, 
{heriff  of  EJJex.     Per  Cur*:  This  Is  good;  for  a  La- 
titat is  within  the  ftatute  of  i  Ed.  6.  and   is  not 
^         loft  or  abated  by  the  demife  of  the  ^een :  for  it  is 
P        not  any  original  writ,  but  is  in   the  nature  of  an 
execution,    grounded  on  a  record  precedent,   viz, 
upon  a  bill  of  MiddlefeXy  fo  that  the  Latitat  iffues  tatltatt  the  nSi* 
upon  a   fuit  depending;  and  the  arreft  was  good,  ^"'*  ®^  *'• 
aad  fo  the  refcous.     Telv.  52, 

In 
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How  to  declare       In   the  declaration,  the  time  of  the  arreft  muft 

ana  fliew  the      j^g  (hewed  upon  which  the  Refcous  is  fuppofed  to  be 

time  of  the  ar-     _  J^ ,  n    \       n  \       \  •  /- 

reft,  i^c.  made  ;  and  it  muit  be  mewed,  that  the  party  ref- 

♦  coufed  was  in  cuftody  of  the  ferjeant  or  (herifF  from 

whom  he  was  refcued.     Btyt.  Rep,  432, 
That  he  fued  out      The   plaintiff  declare's,    whereas  one  S,   was   Ih" 
z  Latitat*  ^ebted  to  him   by  bond   in  3C0/.   and  for  nonpay- 

ment he  fued  a  Latitat  out  of  the  King^s  J^ench  di- 
re£led  to  the  (heriif  of,  t^c,  to  afreA  him,  return- 
able at  fuch  a  day,  intending  upon  nis  appearance, 
and  bail  put  in  according  to  the  courfe  of  the  court, 
to  declare  againfi  him,  (and  (hews  tihe  courfe  and 
cuftom  of  the  court,  that  he  upon  appearance  fhould 
put  in  good  bail,  that  if  judgment  were  had  againft 
him  he  (hould  fatisfy  the  condemnation,  or  render 
Writdelivered  to  his  body  in  execution),  that  he  delivered  the  writ 
theflieriff.  ^^  ^^^  (heriff  of  Nott%  who  made  a  warrant  to  the 

bailiff  of  the  King's  liberty  of  A^^w^ri  to  execute  it; 
which  warrant   was  delivered   to  L.  deputy  of  the 
"Warrant  to  bai-  tord  Burleigh^  balitvi  lihertaf  domini  regis  Wapentagii 
liff,  £fc.  j^i  ^g  Newark  \  who  by  force  thereof  arretted  the 

faid  S.   that  the  defendant   refcued  him  out  of  the 
Hefcous.  cuftody  of  the  faid  deputy,  and  he  he  efcaped,  ^c. 

Errors  moved  in  the  Exchequer  Chamber, 

E/rors;  Firft,  Becaufe  the  cuftom  of  the  King^s  Bench  is  al- 

ledged  to  be,  that  if  any  one  arrefted  comes  fub  cuf- 

todia  vicecomif^  he  ftiall  put  in  bail,  which  is  not  ioy 

for  he  fhall  be  in  cuftod^  marr\  and  no  declaration 

Cuftem  of  the    can  be  againft  him  fub  cujlodia  vicecomitis.     But  non 

^^^^*  allocatur^    that  which   is   alledged  of  the  court    is 

idle. 
That  he  was  ref-      Secondly,  It  is  faid  he  was  refcued  from  the  de- 
cued  ^'^^"y^^^^.^  puty  of  the  bailiffj  where  it  ought  to  have  been  from 
liff  of  a  liberty,    the  bailiff  himfelf,  or  from  the  iheriff:  Sed  non  al^ 
sood.  locaiur'y  for  there  is  a  diversity  in  this  cafe,  which 

is  an  action  on  his  cafe,  wherein  he  fhall  ftiew  the 
truth,  as  in  rei  veritaf  it  is,  and  not  as  it  is  upon 
the  returns  of  refcues  and  indictments,  which  fay  it 
is  donfe  to  the  (heriff  or  bailiff  himfelf.  Cro.  Jac, 
241.  Wkt  Lane'' s  Rep.  70.  In  that  cafe  it  was  de- 
clared, that  the  bailiff  of  a  liberty  arrefted  the  party, 
and  delivered  him  to  the  fheriff's  deputy,  and  that 

he 
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he  refcued  him  from  the  {heriff*s  deputy.  Dy.  244. 
and  judgment  jtro  querente  in  that  cafe,  and  in  Lanes 
Rep.  70.  in  the  fame  cafe  faith,  that  the  courfe  of 
the  King*s  Bench  is  always  fo  in  return  of  a  Refcous^ 
to  be  out  of  the  hands  of  the  deputy  bailiff  5  v^t- 
withftanding  Dy.  241.  and  the  declaration  was  held 
good,  that  he  fued  an  Jlias  capias^  without  men- 
tioning a  Latitat^  before  this  arreft  was  made  by  the 
deputy  bailifF  of  Newark,  But  the  main  queftion 
was,  becaufe  it  doth  not  appear,  that  the  bailifF  had 
9  power  in  his  patent  to  make  a  deputy  bailifF. 

The  a£Hon  is  brought  in  Suffolk  againfl  the  fherifFNoefcapcupont 
of  Suffolk^  for  arr^fling  the  defendant  in  the  firfl  ac-  '<"'''''«'*  »"«^t' 
tion  upon  a  Capias  uilagat\    and  fufFering  him  to 
efcape,  and  the  defendant  in  the  firft  aftion  is  named 
of  5.  in  Com^  Norfolk^  and  the  arreft  is  fuppofed  apud  S, 
prced\  {o  the  arrefl  is  fuppofed  in  the  county  of  Nor- 
folk^ and  then   it  is  Tortious.^  and  there  is  not  any 
efcape  thereon.     Per  Curiam:  It  is  an  incurable  er-  Error  incarable. 
ror.     Cro.  Eliz.  877, 

In  an  a6lion  on  cafe  on  a  RefcouSy  the  plaintlfF  de-  Declaration  of 
clares,  that  ji.  was  indebted  to  him  by  obligation  of  arreft  at  L.  and 
20  /.  and  that  he  fued  a  writ  againft  him  dire<5led  to  ^^^^l^  ^c ^* 
the  (herifF  of  Cornwall  to  take  A.  ^c.  and  that  the 
Iheriff  I  0^.   6  Car,  arrefled  him  at  L.  in   Com* 
Cornuh\  and  after  the  defendant  at  IVeJiminJler^  the 
prad*   I   die  OSfob,   refcued  him  out  of  the  cuftody 
of  the  fherifF;  and  on  Non  culp*  verdift  and  judg- 
ment verf.  ^er.  he  brought  error  and  affigned  this 
for  error,  for  that  it  was  impoilible  he  {hould  be  ar- 
refted  at  L.  and  the  fame  day  be  refcued  at  Wejirr^ 
(200  miles  diftant),  yet  the  court  will  not  intend  it 
to  be  impoilible.     But  however,  fee  what  reafons  the 

g.         plaintiff  jhall  have  to  ailign  error  on  his  own  declara- 

P         tion.     Rol.  Abr.  523. 

Trefpafs  on  allault  laid  and  tried  in  Sorrier fetjhire^r^^^^^^^^ 
the  defendant  juflified  by  warrant  to  the  fherifr  of 
Dorfet^  and  that  the  plaintifF  endeavoured  to  refcue 
himfelf,  and  ifTue  de  injuria  fua  propria.  Gould  af- 
ter judgment,  becaufe  within  the  words  of  17  Car. 
2.  c.  8.  there  being  three  judgments  in  the  point,  perpetuated  by 
2.  Keb,  Rep.  496.  pi,  51,    Leon.  103.  pi.  127.     But  i  >c«  a.  c.  if^ 

the-^'  5- 
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Trial  fliall  be     the  court  wcrc  not  fatisfied  with   thefe  judgments, 
V?^^'^^Tth  ^"^  refolved  that  the  ftatute  intended  the  trial  where 
'  the  caufe  of  a<Elion  arifeth.     But  there  was  a  Replead*^ 
becaufe  the  defendant  traverfed,  abfque  hoc^  that  he 
"was  guilty  aliter  vel  alio  modo.     The  reply  was,  he 
was  guilty  aliter  ^  alio   modo^  which  was  a  wild 
iflue.     3  Keb.  Rep,  552.  pL  62.  612.  pL  68. 
Diverfitybe-  ^^  adion  on  the  cafe  on  efcape  upon  mean  pro- 

tween  pleading  cefs,  defendant  pleads  a  refcous.  Ever  fmce  6  Car.  r. 
refcous  in  cafe,  jj  j^^^j^  been  held  a  good  plea.  Per  cur' ;  If  it  be 
^pe^  returned,  it  is  a  good  plea,  and  it  need  not  be  aver- 

red in  the  plea  that  it  was  returned.     But  in  debt  on 
efcape  it  is  no  plea.     3  Keb.  Rep.  513.  pi.  68. 
If  Not  guilty,         In  an  aftion  on  the  cafe  for  a  refcous,  one  may 
may  be  pleaded  travcrfc,  ^c.  but  quare,  if  Not  guilty  may  be  pleaded 
to  the  return.     ^^  ^^^  {heriff's  return  of  a  refcous.     Keb,  Rep.  258. 

^^-  35- 

On  Scire  fac"  in  Scire  fac'  to  have  execution  of  a  judgment  in  debt. 
aebt,  bar  that  he  £)efendant  pleads,   that  at  another  time  the  plaintiff 

ken  onaCfl'>'>  ^^'^  ^"^^  ^^^^^^'^"^  by  Ctfp/tfi  ad  fatisfaciend\  and 
&c,  that  he  was  taken  thereupon ;  plaintiff  replies,  true 

it  is,  he  fued  a  Ca.fa.  and  the  defendant  was  taken 
thereupon,  but  he  prefently  refcued  himfelf  and 
efcaped.  Replication  is  good,  as  there  is  no  caufe 
for  the  defendant  to  have  Audita  querela  when  he  is 
efcaped  and  taken  again,  unlefs  it  be  for  a  voluntary 
permilHon  by  the  fiieriff ;  fo  there  is  not  any  bar  for 
the  plaintiff  to  have  new  execution.  And  though 
it  is  no  good  return  on  a  Ca^  fa^  that  the  defen- 
dant refcued  himfelf  (for  the  fherifF  at  his  own  pe- 
ril ought  to  have  kept  him),  nor  any  plea  in  debt  on 
efcape,  yet  the  party  himfelf  fhall  never  take  ad- 
vantage of  his  own  tortious  a£l.  And  Scire fac*  afcer 
the  year  is  vi^ell  maintainable.  Cro.  Car.  240,  255. 
tditi'm%J^6mie.  Aclion  on  the  cafe  on  Refcous  is  out  of  the  com- 
mon rules  of  the  court  to  alter  the  Venue  ;  but  it  is 
in  the  difcretion  of. the  court,  on  circumdances,  t6 
alter  it :  as  a6lion  brought  againft  a  bankrupt  may 
be  brought  in  the  county,  or  here  where  the  com- 
miffion  is  av/arded.      Keb.  Rep,  346.  pi,  26. 

There  is  a  difference  between  a  warrant  of  record 
and  a  warrantor  authority  in  law,  for  if  a  Capias  be 

awarded 
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awarded  to  a  (herifF  to  arreft  a  man  for  felony,  al- 
beit the  party  be  innocent,  yet  cannot  he  make  Ref- 
com.  But  if  the  (herifF  will,  by  authority  which  the 
law  gives  him,  arreft  any  man  for  felony  who  is  not 
guilty,  he  may  refcue  himfelf.     Coke  Lit,  161.  a. 

Four  nobles  fine  is  a  general  line  impofed  for  a  What  fine, 
refcue,     2  "Jo.  198. 

In  debty^r  efcape  ver,  vie*,  plaintiff  declares,  that  The  wife  efcaped 
y.S,  and  his  wife  were  in  execution,  and  that  (hc°"*^®^""'*"°'»' 
efcaped.  On  Nil  debet,  fpecial  verdi£l  found,  that 
the  baron  was  in  execution,  and  that  he  efcaped  ; 
and  further,  that  the  wife  was  not  taken  in  execu- 
tion, (being  for  debt  contra6^ed  before  coverture)  yet 
judgment  pro  quer,  the  verdi£t  was  not  in  the  whole 
purfuant  to  the  declaration,  becaufe  they  found  the 
hufband  efcaped.     Sid.  5. 

In  adion  on  the  cafe  upon  2.  Refcous  znd  efcape,  5ound  by  the  jd- 
the  jury  found  the  debt  due  to  the  plaintiff,  the  pro-  ^y^vomRefccu:, 
fecuting  the  Latitat  for  this  caufe,   the  making  the 
warrant  hereupon  to   the  (heriff,   ^c.     Cro.  Jac, 

485. 

In  the  cafe  of  a  Refcuer,  there  are  two  ways  of 
proceeding  for  his  difcharge  ;   i.  If  the  refcue  is  re-  Refcuerdif- 
turned  to  the  filazar,  and  procefs  of  outlawry  iffues,  charged, 
and  the  refcuer  is  brought  into  court,  he  {hall  not  be 
difcharged  on  affidavits :  but  where  upon  the  return  On  affidavits. 
of  a  refcue  an  attachment  is  granted,  and  the  party 
examined  on  interrogatories,  there,  upon  anfwering 
them  he  (hall  be  difcharged.     2  Salk'  586. 

Upon  an  affidavit  of  a  refcue  on  mefne  procefs,  Attachmeat  not 
an  attachment  was  prayed  againfl  the  refcuers,  but  gJ^anted  on  affi- 
denied  ;  for  by  Holt,  the  refcue  muft  be  returned  on  ^^^  ^' 
the  writ,  and   the  motion  and  attachment  founded 
upon  that :  but  it  is  never  granted  on  afSdavits,     2 
Salk.  586, 
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Efcape, what.      pSCAPE  is  where  one   that  is   arrefted,    or 
X2j  imprifoned  on  the  arreft,  conies  to  his  liberty 
before  he  is  delivered  by  order  of  law. 
-Negligent and  I.  Between  a  negligent  and  a  voluntary  or  per- 

foluntary.  iDiiHve  efcape.     A  permiffive  or  voluntary  efcape  is 

by  the  aflent,  privity,  and  knowledge  of  the  (heriff, 
gaoler,  &c.  whether  the  prifoner  may  be  retaken  or 
not. 
Mean procefs and      2.  Between  an  efcape  on  mean  procefs,  and  on 
execution.         execution,  in  efcape  upon  the  arreft  by  the  fame  pro- 
cefs; as  a  Cap*  ad  refpQnd€nd\   the  writ  ought  to 
furmife  ad  largum  ire  permijit^  &  non  comparuit  ad 
diem,  becaufe  the  party  was  bailable,  and  the  (heriff* 
might  fufFer  him  to  go  at  large.     Jliter,  if  the  ar- 
reft be  upon  execution,  as  a  Cap*  ad  fatisfac^  there 
permijit  ire  ad  largum  is  good  enough.     Noy  72. 
Debt  and  felony.      3.  Between  an  efcape  for  debt,  and  for  felony  or 

treafon. 
ByflicrifFand         4.  Between  an  efcape  by  a  fherifF  or  bailiff,  and 
refcoul^rs.         ^jj  cfcape  caufed  by  refcoufers.     A  refcoufer  (ball  be 
charged  with  the  debt.     The  flier  iff  or  bailiff  for  a 
negligent  efcape  fliall  be  charged  with  the  damages 
only  in  the  fame  plea  as  the  writ  fuppofeth,  and  not 
with  the  debt.     Lanis  Rep.  70. 
infaAandin         5.  Between  an  efcape  in  fa<n:,  and  an  efcape  in 
*»w.  law  ;  as  where  a  man  may  be  in  cuftody  without  ac- 

tual arreft. 
Error  and  nulli-      6.  Between  error  in  the  proceedings,  and  a  nullity 
*y*  of  the  record,  and  how  the  fiieriff  fhall  take  advan- 

tage of  either. 
Teftator  and  ex-      y.  Between  an  efcape  in  the  life  of  the  teftator, 
ecutor.  ^j^^  gj^  efcape  in  the  time  of  the  executor,  upon 

execution  in  the  time  of  the  teftator. 
Judgment  rcvcr-      ^^  judgment   be  reverfed   before  a£Lion  of  Debt 
i"ed,  brought  for  an  efcape  out  of  execution,   the  adion 

is 
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is  gone.     Saund.   38,    39.     Lev.  191.     Sid.   305. 
pi.  14. 

The  occafion  of  fo  much  liberty  in  the  Marfialfea  Occafion  of  li- 
is,  that  the  marfhal  is  not  chargeable  but  by    bill,  bertyinthcMtfr- 
which  muft  bear  ie/ie  in  term  time;  and  fo  in  the-^'*^^''* 
former  term  the  party  is  not  efcaped.     And  by  the 
firft  day  of  the  latter  term  the  prifoner  generally  is 
to  return  to  prifon,  and  fo  no  remedy  for  the  party. 
Keh.  794. 

If  a  ftierifF  hath  in  his  cuftody  divers  perfons  iq  ex-  If  a  flieriff  dieth 
ecution,  and  dieth  in  the  time  of  his  office,  and  af-  m  his  office,  the 

/,       ./v  •  1         I  1  n       TT       i  •     new  Iheriir  muir 

ter  a  new  Iherift  is  made;  here  the  new  Ihentt  at  his  take  fpedai  no- 
peril  ought  to  take  notice  of  all  the  executions  which  ticeofallcxecu* 
are  againft  any  perfon  which  he  finds  in  the  gaol :  ^^^^^» 
but  this  is  by  reafon  of  the  neceflity,  for  that  there 
is  no  perfon  to  make  delivery  of  to  him,  or  to  give 
him  notice ;  and  befides,  the  new  ftieriff  may  take 
notice  himfelf  of  all  executions,  they  being  upon  re- 
cord. 

Alfo  in  the  former  cafe,  the  fherifF  (it  feemeth)  Andofallpri- 
is  to  take  notice  of  all  other  prifoners  in  the  gaol,  doners. 
and  of  the  caufes  of  their  commitment ;  and  fo  the 
new  fheriff  (upon  the  death  of  the  old  (herifF,  during 
the  time  of  his  office)  is  chargeable  without  either 
delivery  of  the  prifoners,  or  notice  of  the  caufes  of 
their  commitment. 

And  fo  it  feemeth  for  the  delivery  of  the  writs.  And  forth? 
upon  the  death  of  the  old  (herifF  during  the  time  of  ^rits.. 
his  office,  the  new  iherifF  is  to  take  notice  of  all  other 
writs,  (and  of  the  contents  thereof)  which  (hall  be 
in  the  hands  of  his  predeceiTor,  or  his  under-(herifF. 

If  a  fheriff  die  in  the  time  of  his  office,  and  that  Efcape  in  the  in- 
before  another  is  made  (heriff,  there  if  a  prifoner  ^^^^^' 
who  is  in  execution  (hall  break  the  gaol  and  efcape, 
and  go  his  way,  yet  this  is  no  efcape ;  for  that  by 
the  death  of  the  (heriff,  all  his  prifoners  were  in  the 
cuftody  of  the  law,  until  a  new  ftieriff  be  made;  and  Hcmav betaken 
the  prifoner  may  be  taken  again  in  execution  at  any  again  in  execu- 
tlmc  after  wherefoever  he  (hall  be  found.  tion. 

But  if  fuch  prifoners  (hall  be  in  the  gaol  at  the  if  in  prifon  at 
time  fuch  new  (heriff  is  made,  there  the  new  (heriff  ^^^  time  fucK 
(as  foon  as  he  is  appointed  by  the  King,  or  at  leaft  ^^^^^  ^^  i^^^ 

3  as  chargeable. 
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as  foon  as  he  has  received  his  patent)  feemeth  to  be 
chargeable  prefently  with   them,  without  any  deli- 
very or  notice  made  or  given  to  him  of  the  faid  pri- 
foners,  or  of  the  caufes  of  their  commitment ;  and 
if  prifoners  (hall  after  get  out  of  the  gaol,  this  is  an 
efcape:  yet  if  it  be  without  the  confent  of  the  new 
(herifF,  or  his  gaoler,  then  they  alfo  may  be  taken 
again  at  any  time  after. 
Voluntary  fuf-        If  the  (herifF,  or  any  of  his  officers,  do  fuffer  any 
fering  one  in  ex-  prlfoncr  being  in  execution,  to  get  at  liberty  beford 
ecutiontoefcape.  ji^g  jgbt  be  fatisfied,  the  creditor  may  either  have  his 
adlion  of  debt  againft  the  flieriff,  and  fo  (hall  recover 
his  debt,  or  elfe  the  creditor  may  have  an  adion  of 
the  cafe  againft  the  iherifF. 
;£fcape  againft         ^"t  if  the  prifoner  do  efcape  of  his  own  wrong 
the fherifF' swill,  againft  the  will  of  his  officer,  although  he  efcape 
and  get  out  of  fight,  or  into  any  other  county  where* 
the  fherifF  or  officer  hath  no  authority,  yet  if  frefh 
Frelh  fuit.  Aiit  be  made,  and  he  be  taken  again  upon  the  frefti 

fuit,  he  (hall  be  faid  to  be  ftill  in  execution.     3  Co. 
52. 
Taken  again  be-      And  upon  fuch  an  efcape  againft  will,  if  he  be  ta- 
foreaftion  for     kcn   again  upon    the  frefti   fuit,  before  any  a6lion 
the  efcape.         brought  for  the  efcape,  it  ftiall  be  adjudged  no  efcapCo 
2   Stra.   873.      Barnard.  K,  B.  354.     Com,  Rep, 
554.  pi.  231.     And  if  the  aiftlon  be  brought  for  fuch 
Taken  again  af-  ^^  efcape,  yet  the  ftieriff"may  take  the  efcaper  again, 
teranaaion       and  detain  him   in  cuftod)'    till   he  hath  made  his 
brought.  agreement  with  the  flierifF,  or  elfe  he  may  have  an 

a6lion  of  the  cafe  againft  him  ;  and  in  thefe  cafes  he 
fhall  not  be  relieved,  becaufe  the  efcape  was  of  his 
own  wrong,  and  without  the  confent  of  the  (herifT, 
or  his  officer. 
in  cuftodywith-      When  a  man  is  in  cuftody  of  the  flieriff"  hy  procefs 
out aftual arreft,  of  law,  and  another  writ  is  delivered  to  him  to  take 
*j?^^'^[°y^^^^  him,  prefently  in  the  judgment  of  law,    he  is  itt 
cool,  cuftody  without  actual  arreft,  quia  lex  non  pracipit  in» 

utiUa ;  as  J.  recovered  in  debt,  defendant  was  out- 
lawed, and  after  the  year  the  plaintiff"  procures  a 
Capias  utlagat\  and  delivers  it  to  the  flieriff^  of  Lon- 
don: after  the  ferjeant  arrefts  the  defendant  to  an- 
fvi^er  J.  S,  before  the  (heriff,  the  plaintiff  delivers 

the 
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the  fherifF's  warrant  to  the  ferjeant,  (who  had  the 
defendant  in  the  houfe)  to  arreft  the  defendant  ;  the 
ferjeant  refufeth,  and  af'er  the  fheriff  fufFers  him  to 
go  at  large.  Plaintiff  brought  aftion  againft  the 
fheriff,  fuppofing  he  had  arrefted  him,  and  defendant 
pleaded  non  permifit^  t^c.      5  Rep.  89. 

By  lyindham  in  Benfkinh  cafe:  By  law  the  bailiff  Prifoner not  to 
ought  not  to  hurry  away  any  immed  ately  to  prifon,  be  hurried  awayi 
but  he  may  call  any  other  perfon  in  aid,  and  fo  may 
commit  the  prifoner  to  them.     Keb.  Rep.  483,  pL 
17.     Sid.  132.  pL  2. 

If  by  affent  the  (heriff  fuffer  one  to  go  at  large,  Efcape  by  affent, 
no  acStion  lies  for  the  efcape.     Aliter^  if  without  con-  ^c. 
fent,  and   he  may  be  taken  again  on  frefli  fuit.     3 
Co.  52. 

If  2  man  in  execution  be  fuffered  to  goat  large  prifoner  in  ex- 
for  a  time  out  of  the  county,  and  to  return  again,  ecmion,  6fc. 
and  this  upon  bail  or  mainprize,  yet  this  is  an  efcape, 
for  he  ought  to  be  kept  ar£la  cuftodla.  So  if  he  be 
fuffered  to  go  at  large  to  any  place  within  the  county, 
and  to  return  again  ;  fo  if  he  be  fuffered  to  go  at 
large  within  the  fame  town  where  the  prifoner  is,  it 
is  an  efcape,  though  he  return  within  his  time. 
Plowd.  36.  b.      3  Co.  44.     Hob.  273.  [202. J 

The  cafe  was,  A.  recovered  upon  a  plaint  in  Lon-  Suffered  to  go 
don  againft  B.  and  had  him  in  execution  in  Ludgate.  fro"^  Ludgate  to 
J.  died  inteftate.     B.  was  permitted  by  the  keeper  ^**^^*^'"''^' 
of  Ludgate  to  go  at  large  into  Southwark  with  J.  S. 
fervant  of  the  keeper,  and  by  the  command  of  the 
keeper.    The  adminiftrator  of  ^.  brought  debt  againft 
the  (henff  o(  London  upon  the  efcape.     Per  cur*:  It 
was  an  efcape.     He  that  waited  upon  him  into  Surry 
could  not  be  officer  to  the  (Jieriff  of  London,  and  fo 
he  had  no  keeper ;  for  the  power  of  a  fheriff  does  not 
extend   beyond   his   own    county,    unlefs    in    fpecial 
cafes.      And  the  party  might  have  adtion  oi  falje  im- 
prifonment  againft  him,  though  the  bajion  or  fervant 
waited  on  him  there,   being  voluntary.     Dyer  166, 
accord. 

If  the  fheriff  removes  his  prifoner  out  of  the  county  pej-xnittln  him 
without  being  commanded,  it  is   an  efcape;  and  if  to  go  abroad  for 
he  removes  the  prifoner  for  eafe  and  delight  in  the  p^eafure. 

E  e  fame 
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fame  county,  it  is  an  efcape:  as  a  prifoner  went  to 
a  bear-baiting  with  his  gaoler  in   the  fame  county  ; 
and  it  was  adjudged  an  efcane.    So  if  the  (heriff  permit 
his  piiToner  to  go  to  work,  it  is  an  efcape.     Hetly  34. 
Towalkintown       To  fuffer  a  prifonef  to  walk  in  the  town,  though 
without  an  Kd^'  with   a   keeper,  is  an   efcape,  unlefs  it   be  upon   a 
Habeas  corpus  from  a  court  of  juftice.     Hob.  202,      If 
the  Habeas  corpus  bears  tejie  in  the  end  of  one  term 
returnable  in  another,  this  writ  will  not  warrant  the 
prifoner  to  go   at   large  in  the  vacation,    Hob    ibid. 
May  remove  his  for  thou2;h  the  (berifF  may  remove  his  saol  from  one 
^    '  place  to  another  within  his  bailiwick,  yet  he  muft  keep 

it  and  his  prifoners  within   it,  and  not  fuffer  them 
to  go  at  large  out  of  the  prifon,  though  he  himfelf 
be   attending  on   them,     without   an   Habeas  corpus 
from  fome  court  of  juftice.     And  let  keepers  of  pri- 
Caution  upon  an  fons  beware,  when  they  receive  an  Habeas  corpus  from 
Hab'  corf.         ^[^q  Chancery^  or  any  other  court  bearing  te/?e  in  the 
end  of  a  term,  to  have  the  body  of  one  in  execution 
in   the  court  the  next  term,  that   they  do  not,  by 
colour  of  fuch  Merits,   fuffer  the  party  to  go  at  large 
all  the  mean  time,  (as  it  is  fometimes  praclifed)j   for 
tl  e  writ  warrants  no  more  than  that  he  be  brought  out 
of  prifon  only  for  that  purpofe,  and  only  for  fo  much 
time  as  in  judgme.nt  of  law  (hall  be  convenient  and 
neceffary  for  the  execution  of  the  writ,  and  no  more, 
which  in  privilegiis  odiojis  muft  ever  be  ftri6l". 
Ffl^' «r/ In  the       An   Hab^  corp'   out  of  that  court    to   wh'ch   the 
affize  time.  party  IS  a  prifoner,  doth  juftify  the  gaoler  in  aftize 

time,  but  otherwife  if  it  be  out  of  any  other  court; 
but  out  of  which  foever,  if  the  authority  of  the  writ 
be  executed,  either  in  time  or  place,  at  the  pleafure 
of  the  gaoler  or  prifoner,  it  is  an  efcape,  as  being 
carried  a  month  before  the  time,  and  ftaying  a  month 
after;  alfo  the  Habeas  corpus^  being  at  a  place  and 
No  pretence  of  day  certain,  it  is  no  pretence  of  ftay  at  any  other 
<ielay.  places  or  ultra^   to  fearch  writings,  or  to  fpeak  with 

witneffes,  and  itnmediate  is  a  convenient  time  with- 
out wilful  delay.     So  though  the  fheriff  be  not  bound 
to  bring  the  prifoner  the  direfi:  way,  yet  he  ought 
No  round-about  not  to  carry  him  round  about  a  great  way,   for  the 
way.  accom- 
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accomm-MJation  of  the  party  ;   «f  he  do,  It  is  an  efcape. 
3  Keb.  Rep.  306.  pi.  47.      Mod.  Rep.  116. 

But  upon  this  point  of  the  prifoner's  being  fufFered  Diverfi.y. 
to  go  at  large,  there  is  a  diveifity  to  be  well  heeded, 
and  that  is, 

Between  one  in  execution  within  the  franchife  or  of  one  in  execu- 
county  where  the  common  gaol  is,   where  the  office  tion  within  the 
of  (herJfF  or  bail  fF  exrendsr  for  there  if  the  (lie.  :fF,  ^l^^^''^'  ""' 
X  i3'c.    afTcnt   that  one   in  execution  fliall  go  out   for 
a  time,  although   he   return    bv   the   t^me,  or  if  he 
fuffer  him  to  get  at  large  by  bail  or  hajion^   it  is  an 
efcape.      But  when    the   (herifF,  ^c.   is  commanded 
by  writ  to  have  the  body  at  Wejimin/fer,   he  may  be  When  to  have 
a  keeper  of  him  in  another  county  ;  as  Alo.  257.  pi.  ^""  AtJVepnw- 
404.     3^5.  44.    ^^Q  Dyer  275       Upon  the  (henfF's     '^* 
fuffering  one  to  go  at  large  for  a  time,  by  the  con- 
fent  and  agreement  of  the  plaintiff,  and  the  prifdner  By  confentcfthe 
returneth  again.  plaintiff. 

The  plaintiff  was  taken  in  execution  by  the  (heriff  Upon  H^^'  corp" 
of  B.  and   by  an  Habeas  corpus  he    was  brought  to  adredpiend^^xx' 
Smithfield  hy   the   ga  ler   of  B.  and   there   at  ^'^g^^  SmTthfie]d\o^''^ 
o'clock   at  night  the  prifoner   went  into  Southwarky  Soutbivark, 
and  none  with  him,   and  there  continued  all  night, 
and, the  next  morning  he  returned   to  Smithfield  to 
his   keeper,  and   there  continued  with  him  nil   the 
return  of  the  writ,  at  which  day  he  broue,ht  him  to 
the  Lord  Chief  J  iltice's  chambers  at  Serjeants  inn^ 
and   he    returned    his   wri^,    and    the   Chief   J.ftice 
committed   him  to   the  Marjhalfea,  and    it   was  ad- 
judged to  be  no  efcape  in  the  (heriff.      So  Mo.  299. 
3  Rep.  43.  a.      Mo.  257. 

For  the  effedl  of  the  writ  is  performed  to  have  Where  the  effeft 
him  there  at  the  day,    and  the  writ  does  not  com-  of  the  writ  is 
mand  him  to  bring  him  the  ufual  way,   but  to  have  ^'^^ ^^"^^  * 
his  body  at  the  day  ;  and  fo  if  one  be  (heriff  of  two 
counties,  and  had  arretted  two  by  two  feveral  Ca- 
pias's in  two  counties,   he  may    bring  one  into  the 
other  county  to  have  them  both  at  Wejimznfler^  and 
may  bring  them  the  fur  eft  way. 

If  a  gaoler,  on  an  Habeas  corpus  ad  teftlficandum.^  HaV  corp"  ad  uf- 
bringone  whom  he  had  in  execution  to  be  a  wirnefs,  tificand\ 
by   Twifden^  it  is  an  efcape,  and  fo  has  been   ad- 

E  e  2  judged. 
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judged.     In  Roll  his  time,  the  court  was  moved  for 

an  Habeas  corpus  for  a  prifoner  in  the  King's  Bench^ 
Denied  into  the  that  he  might  be  a  witnefs  in  a  caufe  in  Derbyjhire  at 
country.  ^.j^^  aflizes,  but  it  was  denied  ;  but  he  faid  he  knew 

it  granted  for  one  to  be  a  witnefs  at  a  trial  at  Guild- 
Allowed  to  hall,  but  a:  the  charges  and  peril  of  the  party,  for 
Guildhall.  whom  he  was  to  be  a   witnefs   if   he  efcape.     The 

court  granted  an  Habeas  corpus  for  a  prifoner  in  the 
Allowed  into       Marjhalfea  to  teftify  in  a  caufe  in  Middle/ex,     But 

Mtddlejsx.  ^^^^  ^^^jgj:  J^jfti^e    f^:^^    ^^  ^,0^j|j    ^gy^,    g,^„t  it  in 

his   chamber,   being  but   a    private   perfon,   and   the 
party  may  efcape,  which  would  be  reraedilefs.     Sid, 

The  King  can-        If  one  be  in  execution  in  the  Fleet,  or  other  place 
nociicenfeoneto^^  the  fuit  of  the  King,  or  of  a  common  perfon, 

go  at  large.  ~  r  a 

and  the  warden  or  gaoler  (by  the  c6mmand  of  the 
Lord  Chancellor  or  Treafurer)  fufFer  him  to  go  in- 
to the  country  with  a  keeper  to  gather  money,  the 
fooner  to  pay  the  King,  and  he  goes  accordingly,  and 
returns  to  prifon  again  ;  yet  this  is  an  efcape  as  to 
the  common  perfon,  for  the  King  himfelf    cannot 
licenfe  a  man  to  go  at  large.     Z)y.  297. 
Atthefuitofthe       If  one  be  in  execution  at  the  fuit  of  the  King  in 
KingintheF/<?er.  the  Fleet ^  the  warden  may  fuffer  him   to  go  to  his 
counfel  with  his  keeper.     But  not  fo  in  the  cafe  of 
a  common  perfon.     Sav.  Rep.  29. 
Woman  warden        A  man  is  in  execution   for  debt,  and  a   woman 
marries  prifoner.  jje^ng  warden  of  the  Fleet,  marries  the  prifoner  ;  this 
is  an  efcape,  for  that  he  cannot  be  his  own  prifoner, 
nor  a   prifoner  to  his    wife.     Hetl.    36.   pi.    Rep, 

37'  ^• 

-S/«/7e  of  iheriff.        So  if  the  flierifF  or  gaoler  marry  a  woman  that  is 

in  execution  for  debt. 
o  re  -  .        Sheriff  fufFered  one  in  execution,  and  In  his  cuf- 

Suffering  one  to  j  r  l  j      u      r  j 

fee  a  play.  tody,  to  go  and  lee  a  play  ;  and   the  lame  was  ad- 

judged an  efcape,  and  the  party  could  not  be  in  ex- 
ecution again.     Leon.  237,  pi.  321. 
Hab'  corf  in  re-      This  cafe  was  referred  by  the  King  to  the  judges, 
gardofthe  Trin   12  Car.    I.   whether  in  regard  of  the   plague 

plague.  Habeas  corpora  may  be  granted  for  the  prifoners  in 

executiori,  m  the  prifons  of  the  King's  Bench  and 
Fleets  upon  judgment  in  the  Common  Bench  and  Ex- 

chequer  ? 
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chequer?     And  It  was  certified  by  them  to  the  Lord 

Keeper,     that   if   upon    Habeas  corpus    granted,    the 

gaoler    fufFers     the    prifoner    to    go  at    large    with 

keeper  or  bafton,   that  this  is  an  efcape,  and  that  no 

Habeas  corpus  ouoht  to  be  by   the  law  for  this  pur-  Notallowecl. 

pofe,  which  the  King  well  approved  of.     Hut,  129. 

Cro.  Car.  466. 

And  in  pri?f]o  CaroU  the  prifoners  in  the  Fleet  pe- 
titioned the  parliament,  that  they  may  have  I'abeas 
corpora  in  the  vacation,  in  the  refpeft  of  the  great 
plague  in  London',  but  the  parliament  would  not  af- 
fent  to  it,   beca  ife  again  ft  the  law.     Cro.  Car.  14. 

A  Capias  ad  fatisfaciencT  is  ferved  upon  one  vt'ho  Execution  ferved 
is  a  prifoner  for  felony-,  and   indi£ied  and  arraigned,  "P°"  t>ne  who  is 

\  ,        •,  {     r  J       r  1^   k     T       prifoner  for  feJo- 

and  round  guilty,  and  afterwards  elcapes.     Debt  lies  ^.y,  and  then  an 

againft  ihe  (lierifF,  for  the  execution  was  well  ferved  efcape. 

upon  him ;  and  though  his  body  was  at  the  Qi.]een's 

pleafure,   yet  he  fhall  not  take  advantage  of  his  own 

tort^  but  he  (ha  1  anfwer  the  fuit  or  execution  of  a 

common   perfon.     Mo.  274.  pi.  428.      2  Leon.  88. 

pi.  112.     Cro.  El.  164. />/.  I.    165,  576.     Sav.  63. 

pi'  135- 

The  flierifFhad  one  in  cuftody  on  a  Ca.  fa.  which  Sheriff  liable  for 
iiTued  pofl  diem  &  annum,  without  a  Scire  fa'  to  efcapes  on 
warrant  it,  and  let  him  efcape ;  and  twas  held  the 
(herifF  was  liable,  notwithftanding  the  procefs  was 
erroneous,  and  that  he  fhould  not  take  advantage  of 
the  error.  But  otherwife  had  it  been  on  a  Capias  ad 
refpondend\  tefled  in  Trinity  term,  and  returnable  in 
Hilary^  becaufe  fuch  procefs  muft  be  rerurnable  from 
term  to  term.     Salk.  273.  />/.  4.      2  R.  Raym.  775. 

Debt  for  200/.  on  bond  conditioned  to  pay  100/.  Difchargebya 
and  for  want  of  bail  the  defendant  was  committed  fourt, not h.ying 
to  the  marihal,  and  he  applied  to  the  |uitices  of  peace  void,  and  an 
of  Surry ^  and   procured  a  difcharge  on  the  ai^   for  efcape. 
relief  of  infolvent  debtors.     The  plaintiff  obtained 
an  efcape  warrant,  upon  which  he  was  taken;  and 
on   a  motion  to  be  difcharged,  the  court  held   this 
was  an  efcape;  for  he  being  a  prifoner  indebted,  and 
alfo  charged  in  above  1 00  /.   debt  and  damages,  the 
juftices  had  no  authority  for  what  they  did^  and  there 

E  e  3  their 


erro- 
neous procefs. 
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their  dlfcharge  was  illegal    and    void.     Salk.    273. 

/>/•  5- 
Delivery  upon  a       The  fheriff  delivers  the  prifoer  upon   a  void  Au~ 
void  audita  que-  ^i^^  querela.      This    is   no  efcape,  and  there  the  pri- 

rela  is  no  elcape.  2  ..^'.  71^ 

loner  may   be  taken  again  m  execution.     A20.  344. 
pi  479. 

Bii  if  a  5t/rf'  facias  had  in  it  the  vi^ords  of  Judita 
querela^  it  is  againft  'aw,  and  it  is  an  efcape,  if  the 
(heriff  deliver  the  prifoner  upon  it.  Rol.  Rep.  383. 
MarHial  delivers  A  foiged  vi^arrant  of  attorney  for  faiis'act'on  is 
one  on  a  forced  (Jeliveicd  into  the  office,  where  one  is  in  execution, 
and  the  maifhal  lets  him  go.  It  is  an  efca'  e,  unlefs 
the  attorney's  hand  were  to  i,t,  rv  a  Superfedeas  deli- 
vered.     Keb.  Rep.  873.  pL  24. 

The  marfhal  is  bound   to  take  notice  of  all  com- 
mitments in  courts.     See  6  Mod.  33.      But  in  other 
cafes  he  is  not  chargeable  in  efcape  till  notice  of  the 
commitment.     Salk.  272,  ^c. 
Debt  lies  upon         ^^  ^   ^'^^  recover  againft    Baron  and  Feme.,  and 
elcape  of  thevs?ife.  take  both  in  execution,  and  after  the  wife  ib  luffrred 
to  efcape,   though  the   hufband    continue  in    priion, 
yet    debt   lies   in   this  efcape  againft   the   fiierifF,   in 
which  all  the  debt  fhall   be  recovered  ;   for  tnis  was 
the  debt  of  tiie  wife,   and  (he  is  as  fuilv  in  execution 
as   the   hufband.     And    debt   1  es  on   it   as   well   as 
action  on  the  cafe.     So  if  the  Feme  be  on\v  taken  in 
execution.       2   BuJJir.    ^20.       RoL    Abr.   810.       3 
Bulftr.  150.      Rol.  Rep.  204,  205.  pL  6.      Cro.  Jac, 
6s7,  pI.S.  _ 
In  refpea  of  the       A   Committ'itur  upon   the  roll   is  evidence  of  tlie 
entry  on  the  rol  perfon's  being  in  prifon,  fo  as  to  charge  the  mirftial 
o    ommi  lur.      ^\(\^  q^  efcape,   though  fuch  Committitur  be  not  en- 
tered in  the  marfhars  book.     Adjudged.     R^  Raym, 
704,  705. 
Ca  fa  deYwtrt^y       Capias  ad  fatisfactend^  was  delivered  to  the  ftierifF, 
and  party  taken  ^gy^  J,  S.  and  after  the  (herifF  did  arreft  J.  S.  by 
^utl7£at\^  ^^     force  of  a  Capias  ut'lagat\  and  then  the  party  in  the 
Capias  came    to  the  ftierifF,    and   prayed    that    the 
party   may  remain   in   execution   for   his  debt  alfo. 
And  the  flierifF  fufFers  him  to  go  at  large,  and -upon 
both  writs  returned  A^/2  ^ /W^«/?^j.     Per  cur* :  The 
tifying"xecu-^°'  i^^rifF  was  flot  bound  in  point  of  efcape  to  detain 
tions.  the 
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the  prifoner  for  the  debt  of  the  plaintiff  in  efcape; 
and  it  is  n'>t  like  where  one  is  in  the  Fleet  for  exe- 
cution ;  there,  if  other  condem  iJitions  in  other  courts 
be  notified  to  the  warden  of  the  Fleets  he  (hall  be 
chargeable  with  them  all.      Leon.  253. 

Scire  facias  lies  not  on  the  efcape  r)f  a  bail,  if  no  Upon  efcape  of 
Scire  fac^  iflued  out  againft  him;  for  the  fureties*^^^  ^^''• 
ought  not  to  be  taken  in  execution  prefently.  The 
condition  of  recognizance  of  fureties  is,  that  they 
bring  in  the  defendant  if  he  be  condemned,  or  to 
pay  the  debt.  Now  if  no  Scire  fac'  iiTies  out  agaitift 
him,  the  firety  being  taken  cannot  plead  the  releafe 
of  the  plaintiff,  or  the  death  of  the  defendant,  in  his 
difcharge,  a?  hs  might  do  upon  Scire  facias,  2 
Leon.  29.   pi,  33^     Cro.  E/iz.  185.    pi.  7. 

The  fheriffs  of  London  by  indenture  delivered  over  Efcape  in  law 

f.  S.   (in  execution  at  the  fuit  of  J.   and  B.  feve- upon  not  ddi- 

rally)  and  only  mention  the  execution  of  A.   J.  S.  v^^ing  over  one 

/  '  /  _  J        ^  m  execution, 

efcapes  ;   B.  brought  debt  a-^ainft  the  ancient  fheriffs 

on   this  efcape.     It  well   lies;   for    he  cannot    be   in 

cuflody  of  the   new  fheriffs  for   this  execution,   be- 

caufe  they  were  not  charged  with  this  execution,  and 

the   fault  was   in   the  old  fheriffs  that  they  omitted 

this  execution  of  the  plaintiff  in  their  indenture;  and 

the  efcape  began  eo  inftante   that   the  ancient  fhenff 

delivered  the  prifoner  to  the  new,  for  then  they  ceafe 

to  have  the  cuflody  of  him,  and  although  he  remain 

in  the  rules  of  the  prifon,   it   is   an  efcape  in  law, 

3  ^^-  72. 

The  old  fheriff  arrefled  one   upon  a  Latitat^  and  upon  one  re- 
at  the  day  returned  Languicius,  &c.  and   afterwards  ^"'■"^^-^'^"?"''- 
in  exiiii  ab  officio  fuo  delivered   him  to  the  new  fhe-  wa'ds^ a  li'vered 
riff,  as  a  prifoner  for  this  caufe,  and  the  new  Iberiff  over, 
fuffered  him  to  go  at  large.     Tnis  is  an  efcape  in  the 
new  fheriff,  and  an   a(3-ion  of  the  cafe   lies  againfl 
him  ;  and  though  the  other  fheriff  returned  Longui- 
dus^  ^c.  yet  this  is  not  material  to  the  plaintiff,  he 
remains   always    in   prifon.     Cro.  Jac.   380.    pi.  8. 
See   Sid.   5. 

If  the  fheriff  takes  a  man  in  execution,  and  after  ^Tgw  i},eriff  not 
a  new  llienff  is  made;  and  before  the  other  fheriff  charge  ib'e  l-icforr. 
delivers    over,     the    party    who    was    In,  execution  '^^^'''^"i'* 

K  e  4  efcapes  i 


424 


Oa-^  let  go,  and 

came  again  into 
gaol. 


The  like. 


Returns  and 
efcapes. 


New  (Tierlfffliall 
be  charged  in 
efcape  upon  a 
aew  execution. 
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efcapes :  The  new  CberifF  is  not  chargeable  for  this 
efcape,  but  the  old  ilieriff;  for  the  new  flieriff'  is  not 
char2;eab!e  with  any  prifoner  before  delivery  to  him. 
2  Rol.  Abr.  557. 

One  in  execution  is  willingly  let  go  out  of  pri- 
fon  by  the  gaoler,  and  then  came  into  the  gaol 
again  ;  then  a  new  ftieriff  is,  and  then  he  makes 
efcape. 

If  the  old  {herifF  keep  any  prifoner  after  he  is  dif- 
charged  of  his  office,  it  is  an  efcape.  2  Leon,  54. 
/>/.  76. 

If  one  taken  upon  a  Caf  tfcape,  and  the  {herifF 
die,  and  a  new  (herifF  be  made  for  the  remainder  of 
the  year ;  then  the  fame  perfon  is  taken  by  another 
Caf  for  the  fame  caufe  and  efcape  :  this  will  not 
charge  the  new  (herifF.     Hob.  202. 

If  the  prifoner  walks  abroad,  and  returns  in  the 
time  of  one  (herifF,  and  efcapes  in  the  time  of  an- 
other (heiifF;  this  is  no  efcape  in  the  time  of  the 
fecond  fher.ff.      Hob.  232. 

y/.  was  taken  in  execution  in  the  time  of  the  old 
(herifF,  and  then  efcaped  ;  afterwards  in  the  time  of 
the  new  (herifF  the  plaintifF  again  fued  a  Scire  facias 
againft  A.  upon  the  faid  judgment :  upon  which  exe- 
cution was  awarded  by  default,  and  thereupon  ilTued 
a  Cap.  ad  fat.  againft  yf.  by  which  he  v*^as  taken  and 
efcaped.  Fer  Cur^:  Tiie  new  (herifF  fliall  be  charged  \ 
for  though  A.  was  in  execution,  which  was  deter- 
mined by  efcape  in  the  time  of  the  old  (herifF,  yet 
when  a  new  execution  was  awarded  againfl  him  upon 
his  default  in  the  Scire  fac\  the  fame  (hall  bind  the 
fherifF,  out  of  whofe  cuitody  he  efcaped,  Leon.  3. 
fl.  5. 

The  prifoner  committed  is  in  cuftody  of  the  (he- 
rifF and  the  gaoler;  and  if  he  be  committed  to  the 
(herifF,  and  the  gaoler  fufFer  him  to  efcape,  the  (herifF 
is  punifhable.  For.  the  (herifF  (hall  anfwer  civilly 
for  the  faults  of  the  gaoler,  but  not  criminally, 
Salk.  272.     5  Mod.  414.     R.  Raym.  424. 

A  precedent  afFent  of  the  (herifF  will  excufe  an 
efcape,  but  not  a  fubfequent,     Salk,  271. 


If 
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If  the  (herlfF  arreft  a  man  upon  a  Latitat  or  ather  On  return  of  ref- 
mean  procefs,  and'  the  prifoner   is  refcued  from  him  *=°"^  °"  '"'^^" 
before  he  be  carried  to  prifon,  and  the  (herifF  returns  nff  {^l\\  be  ex- 
the  refcous  againft  the  refcuers ;   this  fhall  excufe  the  cufed  in  aaion 
{herifF  in  Action  fur  cafe  upon  efcape,   becaufe  he  is      ^'"ps* 
not  bound,   neither  is  it  convenient  for  him  to  bring 
a  Pojfe  comitaf  with  him  to  ferve  every  mean  pro- 
cefs.     But  if  the  (heriff  bring  him  to  the  gaol,  and 
after  he  is  refcued  out  of  prifon,  and  he  returns  the  ref- 
cous, yet  this  fhall  not  excufe  the  (herifF,  for  he  ought 
to  keep  his  gaol  at  his  peril.     But  if  the  flier iiF"  takes 
a  man  in  execution,  as  on  a  Capias  ad  fatisfaciend\ 
and  he   is  refcued  before  he  brings  him  to  prifon, 
though  he  returns  the  refcous,  yet  this  (liall  not  ex- 
cufe him,  fox  that  he  is  to  take  a  PoJfe  comitat.  and 
the  party  cannot  have  a  new  execution.     3  Bul/ir. 
198,   199. 

Debt  was  brought  by  the  plaintifF,  executor  of  Efcape  not  purged 
A.  againft  the  defendant,  as  executor  of  B,  former-  by  receiving  mo- 
ly  (herifF  of  the  county  of  D.  Upon  Nil  debet,  the  ^^^^^^^1^^^"^""* 
jury  found  a  fpecial  verdict,  viz,  that  A.  recovered 
a  judgment  againfl  F.  and  fued  a  Capias  ad  fatisfa- 
ciendum  directed  to  B.  then  (herifF,  i^c.  which  writ 
of  Capias  ad  fatisf a  ciendum  was  executed  by  the  un- 
der-(herifF;  and  F.  being  in  cuftody,  afligned  a  term 
for  years  to  the  under- (herifF  in  fatisfa<Stion  of  the 
money  recovered  by  the  judgment,  and  to  be  dif- 
charged  out  of  execution  ;  and  this  affignment  was 
to  be  void  upon  payment  of  the  money  recovered  by 
the  judgment  at  a  day,  after  the  ofHce  of  £.  to  be 
{herifF  (hould  determine ;  and  upon  this  F.  was  dif- 
charged  out  of  execution,  and  at  the  day,  ^c,  he 
paid  the  money  to  the  under-fherifF;  but  the  under- 
{herifF  did  not  pay  the  faid  money  to  A,  B.  and  A, 
died,  and  the  plaintifF  as  executor  to  A.  brought 
this  a6lion  againft  the  defendant.  And  it  was  ad- 
judged, that  it  did  not  lie ;  becaufe  the  releafe  of  F. 
out  of  cuftody  was  an  efcape  in  the  (herifF,  and  the 
receipt  of  the  money  afterwards  could  not  purge  it, 
Ld.  Raym.  399. 

It  was  adjudged  that  if  the  juftices  at  the  <\^^^i^^"Poor  w\(ontni 
feffions  make  an  order  by  virtue  of  *  2  JF,  &'  M.  *  Expired. 
4  f.  15* 
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c,  15.  for  the  diTcbarge  of  poor  priforers,  which  or- 
der is  not  warranted  by  the  ftatute  (as  if  the  pri- 
foner  wa-^  in  execution  for  more  than  lOoL)  and 
the  fherifFdifcharge  the  prifoner  accordingly,  he  (hall 
not  be  liable  to  an  efcape. 

\^«.  Becau/e  in  that  cafe  the  juftices  had  no  jurif- 
didion,  and  the  (heriff  is  bound  to  take  notice  at  his 
peril  for  what  fcim  his  prifoner  was  charged  in  exe- 
cution?    Ld.  Roym.  3. 

Su7ttiifft.y        ^"   ^^'"^'^  ^^  .^^^^P^  having  been  brought  againft 
pjoceedings  in      the  marflial  for  difcharging  a  poor  perfon  oat  of  cuf- 
an  aaion  of        tody,   though  m  obedience  to  a  rule  of  this  court  of 
*^^P^*  King^s  Bench.     Morion  that  all  proceedings   in   this 

aaion  might  be  ftaid.  It  was  faid  the  flarute  had 
exprefly  provide^,  that  no  gaoler  (hould-  be  anfwer- 
able  for  the  efcape  of  fuch  perfon  fo  difcharged, 
which  it  was  hoped  was  a  fufficient  foundation  for- 
this  motion.  Accordingly  the  court  made  a  rule  to 
fliew  caufe.  Barnard.  K.  B.  439. 
proclteVrro-  Though  the  procefs  of  the  court  be  erroneous,  yet 
neoas.  the  flieriff  fhall  be  chargeable  on  efcapes;  as  if  firfl 

Capias  be  by  a  wrong  name,  and  the  Tejiat.  by  a 
right  name  ;  To  if  one  who  is  in  execution  by  a  Ca- 
pias ad  fatisfaciend\  On  a  recognizance,  though 
the  Capias  is  erroncoufly  awarded,  yet  the  (heriff  is 
chargeable.  2  Leon.  84.  pi.  112.  2  Buljir.  256. 
Cro.  Eliz.  188.  pi.  14.  576. 
Dlverfity  if  he         So  that  he  is  not  to  raice  advantage  of  error  in  the 

can  alledge  nul-  j-  '»•/-•.,       ^ 

iuy  in  the  record.  P^*^^^^°'"^s;     otherwife    It  IS  where  he  can   alledge 

a   nullity  in   the   record  ;  and  if  the  court  award  a 

Capias  where  it  lies   not  to  the  ftieriff,  by  force  of 

which  he  takes  the  party,  and   then    fufFers  him  to 

efcape,  he  fhall   be  charged,  for  he  is  not  to  difpute 

the  authority  of  the  court. 

SeTotr^tha^^^^^^^^    .  Another  difference  is  where  the  court  hath  jurif- 

rifdiaion  of  the  didtion  of  the  caufe,  and  where  not:  where  the  court 

cajjfe,  and  where  hath  jurifdi^ion,  and  doth    mifaward   procefs,  this 

is  but  error  5   but  if  the  cc^urt  hath  no  iurifdi6tion, 

and  doth    mifaward   procefs,  there  all    Ts  void,  and 

the  fiieriff  may  (hew  this   in  difcharge  of  himfelf : 

as   if  a  Formedon  be  commenced   originally  in  B.  R, 

'  Of  an  appeal  in  the  Conunon  Bench^  ail  is  void,  and 

no 
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no  a£lion  of  efcapejies  againft  the  flierifF;  as  Kingfton 
upon  Hull  is  a  limited  jurifdicSiion,  and  they  hold 
plea  of  a  bond  made  out  of  their  jurifdi(fi;ion,  and 
thereupon  a  Capias  was  awarded  againft  the  obligor, 
who  being  arrcfted  on  it,  efcapes ;  no  aiflion  lies 
againft  the  fheriff;  and  this  is  the  difference  in  the 
cafe  of  the  Marjhalfea.  See  Cro.  Jac.  3.  Teh.  42, 
2  Bulftr,  63.     Broivnl.  83.     Mo.  274.     8  Co.  243. 

AcSlion  on  the  cafe  is  brought  in  B.  R.  agaitift  r he  Jurlfdiaion  to 
ofBcer  in  an  inferior  court  upon  efcape;  if  the  plain- ^^  aliedged. 
tiff  declares  that  he  brought  an  adiion  againft  y.  S. 
in  the  fa  id  inferior  court  (as  King Ji  on  upon  Hull)  on 
an  obligation  made  at  Halifax  in  Com''  Ebor' ^  and 
does  not  alledge  this  to  be  within  the  jurifdi^tion  of 
the  faid  inferior  court,  and  upon  this  judgment  was 
given  and  execution  granted,  and  the  defendant  took 
him  in  execution  and  fuffered  him  to  efcape,  and 
upon  this  he  brings  his  adtion. 

This  declaration  is  not  fufticient  to  charge  the  de-  Declaration, 
fendant,    becaufe   it  is   not   aliedged,    the  obligation  ?°' ^'^^  ^'^'°'' ^ 

I  •  1  •  •       •  r .  •  o  •  r     1  r       °^  tranfient  ;  yet 

was  made  withm   the  jurildidiion  of  the  court,   for  if  brought  in  in- 
although  the  a6^ion   be  tranfitory,  yet  ihis  inferior  Verier  court,  the 
court  had  a  limited  jurifdiction  of  things  arifing  with-  ^u^  b*e  alkdged 
in  the  jurirdi6^ion  ;  and   the  proceedings  there  were  to  arife  there. 
coram  non  judice^    and    utterly   voidj    of  which   the 
officer  (hall   take   advantage  in    this   a61:ion  for  the 
efcape.      Mar.   8.    pi.  2C.      10  Vin.  Abr.  95.   pi,  3. 
See  Lutw.  1567.      2  Mod.  197.      3  Lev.  23. 

In  cafe  upon  efcape  againft  the  (heriff  of  LancaJIer^  Erroneous  pro- 
for  fuffering  one  M.  TV.  to  efcape  out  of  execution  ;  ^^^^>  becauie  the 
and  fhews  a  recovery  againft  him  in  B.  R.  and  Cap.  from  the  com- 
ad  fatlsfaciend\  and  a  Non  eji  invent,  returned;  and  mand  to  the  fhe- 
a  Tejiatum  that  he  concealed  himfelf  in  the  county  ^^^^i^"'"'  ^''^* 
of  Lancajier^  and  a  writ  was  awarded  to  the  chan- 
cellor of  the  county^  palatine  of  Lancajier^  that   he 
ftiould  command  the  (heriff  to  take  the  faid  J.  M, 
ad  fatisfadend\    ^c.     Ita  quod  the   faid   chancellor 
fliould  have  him,  ^c.  and  that  the  chancellor  com- 
manded the  flieriff  that  he  would  take  the  faid  M. 
iia  quod  the  (heriff  (hould  have  him  coram  jujiiciariis^ 
tffc.  and  the  defendant  being  (heriff  did  thereupon 
arreft   him,  ^c.    Error  was  brought,  becaufe   the 

writ 
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writ  dlre^^ed.  by  the  chancellor  to  the  fheriff  was  not 
warranted  by  the  writ  dire6led  to  him,  for  it  varies 
from  the  command;  for  it  ought  to  have  been  that 
the  fherifr  (bould  have  the  body  before  the  chancel- 
lor,  ita  quod  that  he  fliould  have  him  before  the  juf- 
tices.     Sed  non  allccat'\   for  though  there  be  error  in 
the  procefs,  the  flie.iff  i?ia!l  not  take  anv  advantage 
thereof,   but  having  fuftered   him  to  efcape  he  is  re- 
fponfible  to  the  party.     Cro.  Jac.  288.  pL  5. 
S&erifF ffiall  not       So  the  fheriff  Ihall  not  take  advantage  of  error  in 
take  advantage,    the  procefs,  as  i.:  B.  R.    the  plant)fFhad  judgment 
to  recover  more  than   was  due  to  him.     2  Saund, 
100. 
By  a  gaoler*  Debt  wa?  brought  agalnft  a  gaoler  for  efcape,  whof 

faid,  the  (lieriF  did  not  deliver  him  lawfully  to  him : 
but  p^r  Cur*^  he  is  not  to  meddle  whether  the  ftieriff 
delivered  him  lawfully  to  him. 
Procefs  difconti-       A^lion  againft  a  gaoler  for  f  ffcring  one  condemned 
Bued,  no  pica.    ^^  ^^  ^it  large ;  it  is  no  plea  to  fay,  that  the  procefs 
was  difcontinued  before  the  judgment  given,  for  he 
was  a  ftranger  to  it.     4  Co.  84. 
F«fan  broken  by      jf  the  prifoH  be  broken  by  the  King's  enemies, 

the  Kmg  s  ene-      ,.nii  r  n        ■  rr     r  r  r  •> 

sraes  Aaii  excufe  this  Ihall  cxcufe  the  menit    from  efcape,    for   the 
ftbeiheriff,  ^c..  gaoler  couM  not  refift  them,  and   he  can  have  no 
remedy  over.     Cro.  Eltz,   815.   pL  4.     Ventr,  231^. 
But  if  a  prifon  be  broken  by  rebels  and  traitors  with- 
in the  realm,   fo  as  the  prifoners  efcape,  this  (hall 
not  excufe  the  efcape,  for  the  gaolec  may  have  his 
remedy  over.     1  Mod.  28.     R.  Rayrn.  651. 
fii-riialUxcufe^      ^^  ^^^  prifoners  efcape   by  fudden  fire,  this  fliall 
thefheiifF.         excufe  the  (lierifF,    for  it  is   the  asfl  of  God.      10 

Vin.  Ahr,  86.    pi  6. 

Two  bound,  one      Two  are  bound  jointly  and  feverally,  and  one  is 

3n  execution  and  \t^  exccution,  and   the  gaoler  fufFers  him  to  efcape 

^^  ^'^^^' voluntarily,  this  cannot  be  pleaded  by  the  other,  for 

it  is  no  difcharge  of  the  debt,  and   by  confequence 

the  amnion  lies  againft  the  other  ;  now  where  two 

are  bound  jointly  and  feverally,  one  was  condemned 

and  taken  in  execution,  and  after  the  other  was  fued, 

condemned  and  taken,  the  firft  efcapes,  the  other 

(hall  not  have  Audita  querela^  becaufe  it  muft  be  an 

Exrcut-cn  with   execution  with  fatisfadtion  :  and  though  the  plaintiiF 

faiisfaction.  may 
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may  have  debt  on  efcape  againft  the  {heriff,  yet  there 
ought  to  be  fatisfa(S^ion  in  fa<9:  before  Audita  querela 
lies,  and  perhaps  tl)e  (heriiF  is  worth  nothing.     And 
if  the  defendants  were  fued  by  one  writ  and  feveral 
Precipes,  although   the  entry  (hould   be  ^od  unica 
fiat  execution  this  is  intended  to  be  with  fatisfa(5tion, 
for  he  fball  have  both  their  bodies.      But  if  two  a  re  Two  taken,  ottc 
taken   in  execution    tor  debt,  and  one  efcapes,  debt «fcapes  at  er  re- 
lies againft  the  {liertfFj  and  afcer  the  debt  recovered  thrSerS^the 
againft   the  fherifF,  or  againft  the  other,  the  other  other  (hall  have 
which  remains  in  execution  (hall  have  Audita  querela  '^"'^^  T'^^''^^* 
to^  be  relieved,  but  the   body  taken   in  execution   is 
no  fatisfa6iion  for  the  debt.    Danv.  Abr.  635.  pi.  ir. 
RoU  Ahr.   go^.    pL  22.      Mo.  459.    pi.       $  C°-  ^6. 
,  Cro.  Eliz.   4,  7,  8.     Cro.  jac,   351.    pi.   555.    pi. 
573.  pi.     iBulJl.  321. 

The  efcape  of  one  joint  or  feveral  obligor,  where 
both  be  in  execution,  (hall  not  difcharge  the  other. 
Hob.  2,  59,  560. 

And  therefore  the  efcape  of  one  in  execution,  where  Efcape  of  one  in 
two  are  bound  in  a  bond,  is  no  plea  to  the  bond  ;  execution  no  pJea 
and  though  he  efcaped  by  the  voluntary  permiffion  ofj"^^^  b-Tper-* 
the  iherifF,  fo  as  the  plaintiff  is  intitled  to  an  adtion  miflioa. 
againft  the  fheriff,  yet  that  ftiall  not  deprive  him  of 
hii  remedy  againft  the  other  obligor:  but  if  he  had 
pleaded,  that  the  (beriff  fuffered  him  to  go  at  large 
by  the  licence  of  the  plaintiff,  it  might  have  been 
pleaded  in  difcharge.     Cro.  Car.  75.  pi.  4. 

G.  and  A.  were  jointly  bound  to  y,  in  a  bond  of  The  fatis faction 
7000/.   the  oblio;ee   takes   feveral   adions,  and    had  °"f^'^i^°^^  ^P*' 

/  c  •*  cial'v  incwn  m 

two  feveral  judgments,  and  fued  both  to  outlawry,  Audita  querela. 
and  A.  was  taken  upon  a  Cap'  iitlagaf  by  the  (heriff 
of  D.  who  voluntarily  fuffered  him  to  efcape.  y. 
brought  debt  againft  the  (heriff,  and  recovered  and 
received  fatisfadion,  and  proceeded  to  take  A.  but 
A.  brought  Audita  querela :  and  he  failed  in  his  de- 
claration, becaufe  the  fatisfa61:ion  made  by  the  plain- 
tiff to  the  (heriff  was  not  fpecially  pleaded,  [viz.) 
time  and  place  where  it  was  made ;  for  it  is  iffuable, 
and  it  may  be  made  after  the  Audita  querela  pur- 
chafed.  But  if  y.  had  recovered  only  damages  in  Difference  be- 
adion  of  cafe  for  the  efcape,  the  plaintiff  fliouid  have  ^^"f^-  ^^,^'^"  ?^ 

^   '  ^  ,      ,  Debt,  and  Caje. 
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had  no  Audita  querela;   but  here  he  recovered  his  ori- 
ginal debt   in    action   of  debt,    grounded    upon   the 
efcape.     Mod.  Rep.  170. 
Any  one  on  joint      Upon  the  efcapc  of  any  one  upon  a  joint  iudgment 

execution  eicapes,  ^  r        ,,-',.,     r         i  i     i  r 

deb  c  lies  for  the  and  execution,   the  cebt  heth  tor  the  whole;  efpeci- 
whole.  ally  if  they  be  in  feveral  prifons.      Though  the  duty 

wholly  furvived   by   the  death  of  the   party  efcaped 

before  any  acfiion  brought,  and  though  the  executor 

of  the  party  dead  is  difcharged. 
Death  of  one.  g^t  quare  if  the  death  of  one  before  the  aflion 

brought,    doth   difcharge   tlie  efcape :    by  Hale  and 

Rainsford  it  doih  not:  by  Wild  and  Twifden  it  doth. 

3  Keb.  Rep.  305.  •/)/.  47'. 
Where  to  be  If  a  fuit  be  in  the  admiralty  for  a  matter  ariung 

broug  t.  Jtiper  altum  mare^  and  upon  this  the  defendant  is  in 

execution   and  efcapes,    the  plaintiff  may  have  an 

action  for  this  efcape  in  B.  R. 
Cafe  hes  at  Com-      Aif^ion  on  the  Cafe  for  efcape  lies  at  Common  law, 

but  no  action  of  debt  lay  at  Common  law  ;  but  the 

party  was  driven   to  his  fpecial   action  on    the  cafe, 
which  adlion  was  grounded  on  a  Trefpafs  or  Tort^  and 

not  upon  any  contract  in  deed   or  law.     Rol.  Ahr, 

536- 
Debt  lies  by  fta-       gut  now  action  of  debt  lies  againft  the  (herifF  or 

tute  law.  gaoler  for  an  efcape  upon  the  ftatute  of  W.  2.  c.  1 1. 

and    I  R.  2.  c,  12.  gave  debt  againft  the  warden  of 

the  Fleet ;  and  {o  it  is  in  equity  againft  the  marfhal : 

and  though  the  ftatute  h'mits  the  a(Slion  to  be  brought 

by  writ  of  Deht.^  which  is  by  original ;  yet  a  bill  of 

debt  lies  by  the  equity  of  thefe  ftatutes.     And  foraf- 

mach  as  this  ftatute  gives  remedy  by  debt,  it  gives 

damages  alfo.     2  Stra.  873.     Barnard.  K.  B.  354. 

And  this  a£l  doth  extend  to  Feme  Coverts,  and  keepers 

of  gaols  for  efcape  of  prifoners  in  execution.     Leon. 

17.     Cro.  Jac.  6sS. 

A.   levies  a  plamt  \n  the  (hcrifF's  court  of  London 

againft  B.  who  was  in  cuftody  on  a  former  plaint  by 

C.  and   then  B.  efcapes   (/.  e.  out  of  the  (heriff*s 

counter.)     A.  may  have  an  adion  of  efcape  againfl 

the  fhe riffs' of  Z,c«^<9«.     Salk.  273. 

Cafe  lies  not  on      AiStion  on  the  cafe  Hes  not  for  efcape  on  arreft  in 

efcape  on  mean  ^^^^  piocefsj    but  upon  txccution  It  dvth.     RqL 
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Rrp.  440.  />/.  5.  3  Buljlr.  198,  Cr<>.  Ja£.  419. 
pi.  10.    Mo.  852.  pL  1 162.    i^o/.  T^r/).  388.  pi.  9. 

But  if  a   man   be  arreOed  on  mean  procefs  at  the 
fuitof  y.  S.  and  he  efcape,  y.  S.  (hall  have  a  fpecial  Special  action. 
a<Slion  agaioft  the  (herifF  on  this  efcape.      Rol.  Jbr. 
99.      10  Vin.  Abr.  85.  pi.  I,  2. 

If  a  man  fue  a  Latitat.^  to  the  intent  to  declare  Lfl/Zrai  imkbt. 
againft  the  defendant  after  arreft  in  CuJJod^  ?narefc\ 
in  action  of  debt,  and  the  fherifF  arrefts  him,  and 
fuffers  him  to  efcape,  an  action  lies  againft  the  {he- 
rifF fhewing  this  fpecial  matter,  and  he  (hall  recover 
his  damages,  having  regard  to  the  lofs  of  his  debt. 
Rol.  Abr.  537. 

One  brought  an  a6tion  againft  J.  S.    before  the  Efcape  on  mean 
mayor,  bailiffs,  and  ftewards  of  7V".    where  the  bai- P''^"^^  of  one  ia 
lifts  are  the  gaolers  of  the  tovirn  prifon,  and  y.  S.  is  Jf  baij'^'^liir"^ 
committed  to  the  bailiffs  on  mean  procefs  for  want  of  agaiaft  bailiiFof 
bail,  afld  they  let  him  at  large  before  judgment  and  ^  fr^nchife, 
execution,    and  after   the   plaintiff  recovers  againft 
him.    The  plaintiff  may  have  a  fpecial  action  againft 
the  bailiffs  for  the  efcape;  for  by  it  he  is  deprived  of 
the  fpeedy  means  to  have  him  in  execution  after  the 
judgment.      Rol.  Abr.  99. 

If  the  {her iff  fuffers  one  taken  by  him  in  execu-  Alias  capos ^  or 
tion  to  efcape,   the  party  at  whofe  fuit  he  was  taken  ^^^' 
in  execution   may  have  an  Alias  capias  againft  the 
party  that  efcaped,  to  take  him  again  in  execution, 
or  an  action  on  the  cafe  againft  the  fheriff.    LiL  Abr. 

If  the  {heriff  takes  one  by  Capias  ad  fatisfaciend^  Action  lies  tho' 
in  debt,  if  he  after  permits  him  to  go  at  larse,  and  ^^^  ^^",  ^^  ^^'^^ 

'  ,  T  I   ,       ,•  J  •        -  returned. 

returns  not  the  writ,  yet  debt  lies  on  this  elcape  ; 
for  there  is  a  record  of  which  the  party  fhall  take 
advantage,  though  the  writ  be  not  returned.  Cro. 
Eiiz.  17.  pi  8. 

Adtion  on  the  cafe,  upon  efcape  of  one   brought  Efcape  on  Caf 
in  execution  by  force  of  a  Cap*  utlagat\  is  tarn  pro  ^^^"g. 
dom^  rege  quam  pro  feipfo  ;   and   the  party  fhall  have 
all    in  damages.      Fitzgib.  265.      2  Stra.  901. 

An   a6i:ion   on    the  cafe.   Tarn  pro  dom'  rege  quam  By  ^i  tofe. 
pro  feipfo,  was  brought,  for  that  he  had  a  Capias  ut~ 
lagat'  after  judgment  againft  y.  S.   and  delivered  it 

to 
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to  the  ftierift  of  D.  to  execute  ft,  who  feeing  J.  S, 
and  being  defired  to  execute  it,  would  not  do  it,  but 
fufFered  him  to  go  at  large,  and  afterwards  the  faid 
fherifF  returned  Non  eft  inventus.  Per  Cur':  The 
action  is  well  brought,  and  the  King  is  to  have  the 
Declaration  quod  benefit  thereof  as  well  as  the  party.  And  in  his  de- 
t^^recuperajjet,  ^^i^ration  he  need  not  cite  the  whole  record,  but  be- 
gin at  the  judgment  quod  cum  recuperajfet^  ^c.  for 
it  is  but  a  conveyance  to  the  aftion,  and  it  is  not 
neceflary  to  fhew  the  v/hole  record  ;  and  it  fufliceth 
to  begin  at  that  which  is  the  caufe  of  a6tion.  Cra. 
yac.  532.     Cro.  EUz.  877.     Cro.  yac.  360. 

And  this  is  to  be  conlidered  in  the  cafe  of  a  Capias 

utlagat\  or  a  Capias  pro  fine  \  or  where  one  (hall  be 

faid  to  be  in  execution  without  prayer  of  the  party, 

and  where  not. 

Efcape  on  Caf        If  a  Caf  ad  fatisfac.  iffue  upon  a  judgment  in  ac- 

utlagat .  jj^^j^  q£  jgj^j.^  ^^^  jj^g  fherifF  return  Non  eft  inventus^ 

and  thereupon  he  is  outlawed;  and  afterwards  a  Cap* 
utlagat*   ifTues  out  againft  him,   upon    which  he   is 
taken  and  imprifoned,  and  after  is  permitted  to  go 
Yet  the  party     at  large ;  the  party  who  recovered  fhall  have  a6lion 
may  have  debt,    of  Debt  upon  this  efcape  againft  the  (heriff;  for  he 
was  in  execution  againft  him  alfo,  becaufe  he  cannot 
Where  one  taken  have   a   new    Capias  ad  fatisfaciend'.     And   if    he 
beS^exeSn  ^fcape,  although  he  was  taken  at  the  King's  fuit, 
at  the  fuit  of  the  yct  the  party  had  fuch  intereft  in  the  body,  that  he 
party,  without    (^^\\  ^^^^  ^^\q^  of  Efcape  againft  the  fheriff;  and 
^       '  before  the  plaintiff's  prayer  to  have  him  in  execu- 

tion, he  is  in  execution  at  his  elediion.     So  that  if 
the  (heriff^  fuffer  him  to  go  at  large  before  the  plain- 
tiff  hath  determined   his  eIe<5lion,    it    is  an  efcape 
againft  the  plaintiff,    if  he  will,  and  an   adion  of 
debt  lies.     Telv.  20.     RgL  Ahr.  810. 
Recovery  in S.C.      J[^  recovers  in  debt  v.  D,  in  Banco  Communis  and 
fues    a    Capias   ad  fatisfac.  and    an  Ex  poji   cap'^ 
Error  in  B.  R.    and  outlaws  the  defendant  who  brought  error  in  B.  R. 
Cap'  utlag.        and  judgment  affirmed,  and  within  the  year  a  Cap* 
utlagat*  is  awarded,  and   the  defendant  taken,  and 
Efcape.  ^Y\Q  ftieriff  fuffers  him  to  efcape  before  the  return  of 

the  writ;  action  lies  againft  the  fherifF.     The  defen- 
dant here  being  taken  by  Cap*  utiagat*  out  of  the 

Ki??^*s 
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King's  Bench^  fliall  be  in  execution  for  the  plaintiff 
prefentJy  after  the  arreft,  if  he  will,  although  he 
was  never  brought  into  court,  nor  the  court  com- 
mitted him  in  execution  for  the  party.  5  Co.  88. 
Cro.  Eli-L.  706.  pi.  28.  See  ^'td.  380.  Telv.  20. 
5  Mod.   201.      10  Vin.  Abr, 

In  all  cafes  when  the  plaintifF  may  have  a  Capias  On  Cap'  pro  fine 
ad  fathfaciend\  and   the  defendant   is   taken  by  Ca-  ^^  ^^'^  ^'^  '", 

•  r         L     /I.    11  L     •  •        r         L        \    •        cc    execu'i  n  at  the 

pias  pro pne^  he  Ihall  be  in  execution  ror  the  piamtitr,  fuitof  the  party; 

if  he  will,   without  prayer:  as  a  Capias  pro  fine  on 

recovery  in  AJfumpfit.^  and  alfo  a  Caf  ad  fatisfac*  re- 

turnable  the  fame  term  at  one  and  tie  fame  return  ; 

and  as  to  the  Capias  pro  fine  the  fherifF  returns  Cepi 

corpus  ;   and   as  to  the  Cap^  ad  fatisfaciend' ^  Non  ejl 

inventus.     If  the  fherifF  in  fuch  cafes  takes  the  party 

by  Capias  pro  fine ^   now  upon  this  taking  he  is  m 

execution  for  the  party  ;   and  if  the  fherifF  let  him 

go  at  large,  he  fhall  anfwer  for  the  efcape.    Leon.  51. 

pi.  65. 

So  if  a  man  be  taken  by  a  Caf  pro  fine  for  deny-  Caf  pro  fine  ^ft- 
ing  his  deed  in  the  action  oiDebt.,  and  is  fufFered  to  go  "^"S  ^^is  deed, 
at  large,  he  who  recovers  (hall  have  debt  againfl  the 
fherifF;  for  the  Cap*  is  ad  refpondend'  tarn  nobis  quam 
parti.      J  H.  4..  J^. 

So  in  recovery  on  forger  of  falfe  deeds,  if  the  de-  Recovery  on 
fendant  be  imprifoncd  for  the  fine  at  the  prayer  of  ^^"^^^  °^ 
the  King's  attorney,  if  he  be  fufFered  to  <:,o  at  large 
before  fatisfaction  to  the  plaintifF,  he  may  charge 
him  for  the  efcape,  becaufe  he  is  in  execution  to 
the  party  upon  the  prifal  at  his  election.  For  he 
ought  to  be  in  execution  at  the  fuit  of  the  party,  be- 
fore fuit  to  the  King,  becaule  the  fuit  of  the  party 
is  the  original ;  and  the  time  but  acceffary,  becaufe 
of  the  fuit.     7  H.  6.  6.  h. 

But  if  a  man  be  taken  by  Capias  pro  fine  for  the  Where  no  Capiat 
King,  where  no  Capias  lies  in   the  01  igmal,  (as  in  ^^^^ '"  ^^^^\. 
afTize  with  force,  ^c.)  and  fufFered  to  efcape  before  ^^\^^  in  execu- 
prayer  of  the  party  to  be   in  execution   for  his  da-  tion  before  prayer 
mages,  the  party  fnall    not   have  efcape  againft  the  °^  ^^^  P^^^^^' 
fherifF,  becaufe  he  would  not  be  in- execution  for  him 
before  pray«r, 

F  f  As 
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Pleadings,  As  foF  the  pleading  to  Efcapcs  directly,  the  defen- 

Non  fermifi.       ^^^^  ^^^^^^  ^^^-^^^  ^j^^  Efcape^  and  then  he  pleads  Non 

permlftt   ire  ad  largum^    or   elfe   he    confefTeth    the 
Frefli  purfuit.       Ejcape\    but  pleads   that  he  vadidQ  fre/h  purfuit^  or 
that  he  efcaped  by  licence  of  the  plaintiff. 

The  late  Mr.  Juftice  Denifon\  opinion  on  the  fol- 
lowing cafe  feems  a  very  proper  introduction  to  the 
pleadings  to  actions  of  efcape:   the  cafe  was  that, 

A,  recovered  judgment  againft  B.  in  an  action  of 
debt  on  bond,  and  the  defendant  was  committed  to 
the  Fleei^  and  charged  in  execution  at  the  plaintiff's 
fuit,  and  obtained  of  the  warden  the  liberty  of  the 
rules,  fince  which  the  defendant  had  taken  an  houfe 
in  the  liberty  of  the  rules^  and  gone  out  whenever 
he  pleafed,  as  if  he  was  no  prifoner,  but  always  re- 
turned again  to  his  houfe;  fo  that  if  the  plaintiff 
brings  an  action  for  an  efcape,  the  warden  will  plead 
frefh  purfuit,  and  recaption,  always  having  the  de- 
fendant ready ;  and  if  fuch  plea  can  be  maintained, 
the  utmoft  of  charging  a  defendant  in  execution 
amounts  to  no  more,  than  obliging  him  to  have  a 
lodging  in  the  Old  Bally  with  liberty  to  go  where  he 
pleafes. 

^,  Is  the  defendant*s  returning  to  his  lodging  In 
the  rules  after  an  efcape  fuificient  to  maintain  the 
warden's  plea  of  fre(h  purfuit  and  recaption?  or  is  it 
neceffdry  after  an  efcape  for  the  warden  to  put  tie 
defendant  within  the  walls  of  the  gaol,  or  to  take 
frefh  fecurity  for  tie  liberty  of  the  rules,  to  main- 
tain fuch  plea  ?  for  after  an  efcape  the  penalty  of  the 
bond  for  the  liberty  of  the  rules  is  forfeited,  and 
though  the  prifoner  returns,  he  is  under  no  reflraint 
or  imprifonn::ent  whatfoever  unlefs  he  be  recommit- 
ted to  the  gaol,  or  the  warden  takes  a  new  fecurity, 
the  former  penalty  being  already  forfeited. 

An.  I  am  of  opinion  that  though  the  warden  be 
indulged  to  keep  his  prifoners  out  of  the  walls  of  the 
prifon  of  the  Fleets  becaufe  the  prifon  is  not  large 
enough  to  contain  all  the  prifoners,  yet  he  ought 
not  to  fuffer  them  to  go  out  of  the  rules  j  and  there- 
fore if  it  can  be  proved  that  the  prifoner  goes  at 
large  with  his  privity,  though  he  returns  at  night, 

yet 
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yet  that  will  be>an  efcape  for  which  the  warden  will 
be  anfwerable;  and  therefore  if  notice  be  given  the 
warden  that  the  prifoner  is  ken  at  large,  and  after 
this  he  is  after  feen  without  the  rules,  that  will  be 
evidence  of  the  privity  of  the  warden  to  the  prifo- 
ner's  efcape,  and  avoid  the  plea  of  frefh  purfuit;  as 
to  the  fecurity  taken  by  the  warden,  that  does  not 
feem  to  be  material  in  the  prefent  cafe. 

6th  'June  1740.  Lincoln* s  Inn, 

Tho.  Denison. 

Though  the  prifoner  that  efcapes  be  out  of  the  Though  prifonet 
view,  yet  if  he  be  taken   in  recenti  execution e^  he  ^f  °^^  ^^  ^^^ 
fliall  be  in  execution  again ;  and  though  he  fly  into  ^^^^* 
another  county  where  thefherifFhad  not  power,  yet 
forafmuch  as    the  efcape  was  of  his  own  wrong, 
(whereof  he  (hall  not   take   advantage)   the  (heriff 
may  retake  him  in  another  county,  and  he  (hall  be 
in  execution.    And  fre(h  purfuit  is  not,  that  hemuft 
have  him  always  in  his  view;  but  if  he  makes  frefh 
purfuit,  fo  that  it  doth  not  appear  fully  there  was  a  If  (herifF  makes 
default  in  the  (herifF  in  his  purfuit,  though  he  be  a  ^^  default, 
day  and  a  night  out  of  his  view,  yet  he  (hall  be  faid 
to  be  in  execution  for  the  party  againft  his  will  upon 
the  retaking;  as  if  the  prifoner  efcape  to  an  houfe, 
and  the  (herifF  fets  a  watch  and  takes  him  when  he 
comes  out. 

If  the  gaoler  makes  a  fre(h  purfuit  before  any  ac-  iftheflieriff  ra- 
tion commenced,  and  he  is  retaken,  the  gaoler  (hall  ''^^f^^'Jefore'a?^ 
be  excufed ;  but  it  is  other  wife  if  before  the  prifoner  tion  brought,  he 
be  retaken  the  party  brings  his  a£tion,    for  at  the  ^al^ ''^  excufed, 
time  of  the  a6lion  brought  he  had  good  caufe  of  ac- 
tion :  but  it  Teems  by  IVinch  53.   that  retaking  upon 
fre(h  fuit  after  a6tion  is  good,  but  not  after  ifTue 
joined.     Cro.  Jac,  657.    />/.  8. 

Stone^   attorney  of  C.  B,   was   in  execution   in  Efcape  at  the  af- 
Norfolk  for  1000/.  and  he  by  practice  procured  him-  (^^^^ '^^  ^oKf^^^ 
felf  to   be  removed   by  Habeas  Corpus   before  Coke 
Chief  Juftice,  at  the  aflizes  in  Lent,  and  then  efcaped 
to  London^  and  in  Eajier  term  following  the  bailiff  Taken  at  Lo«^<j?j 
did  retake  him.    The  opinion  of  the  court  was,  "^"  ^^'^' 

F  f  2  that 
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tbat  the  frefn  fuit  mgde  was  good,  though  he  took 
him  again  at  the  end  of  the  year,  if  inquiry  was 
made  after  him,  and  fo  by  confequence  adlion  for 
falfe  imprifonment  againft  the  baililF  did  not  lie. 
Godb,  177.  pi  247. 

If  the  plaintiff  bring  his  a6^ion  before  the  fliefifF 
retake  him,  or  if  the  fheriiFdoes  not  make  frefli  pur- 
fuit,  yec  in  both  cafes  the  fherifF  may  retake  him, 
and  keep  his  body  in  cuftody  till  he  agree  with  him, 
or  he  may  have  ailion  on  the  cafe  for  his  tortious 
efcape.  And  where  the  prifoner  efcapes  of  his  own 
wrong,  and  is  retaken,  he  (hall  never  have  an  Audita 
qmneha  a^ainft  the  ftjerifF;  bat  if  he  efcapes  with 
the  confent  of  the  gaoler,  he  cannot  retake  him  :  and 
if  he  do,  the  party  (hall  have  an  Audita  querela.  If 
oae  in  executiofj  efcape,  the  fherifF  may  not  retake 
but  upon  freih  pur  fuit ;  but  he  fliall  have  adtion  on 
TrefpafslieGjtho'  the  c^iio,  againft  him,  or  Tprefpafs  quare  prifonam  fre- 
git.  3  Co.  52.  Poph.  41.  Jo.  145.  pi.  2.  CfO. 
Jajc.  657.  pi.  8.     2  Rol.  Rep.  282,  283. 

A  prifoner  efcapes,  the  gaoler  makes  frefh  pur- 
fuit,  and  before  he  hath  taken  him  the  prifoner  dies; 
this  is  the  adi  of  Qq^.^  and  yet  becaufe  it  was  once 
an  efcape,  the  ailion  of  efcape  lies  againfl  the  gaoler. 
Foph,  186. 

Upon  efcape,  the  fherifF  may  not  in  frefh  purfuit 
enter  into  the  houfe  of  y.  D.  and  break  the  chefl  of 
y.  N.  to  feareh  for  the  prifoner.      2  Rol.  Abr.  564. 

If  a   man  in  execution   in  the  county  of  Devon 
efcapes  into  the  county  of  Somerfet^  where  he  is  ta- 
found  a  prifoner  j^gj^  jj^  execution  at  another  man's  fuit,  and  after  the 
ihtn^  oi  Devon ^  on  frefh  purfuit,  finds  him  in  pri-; 
fon  in  Somerfetjhire^  it  is  made  a  queflion,    how  he 
■     may  charge  the  fherifF  oi  Somerfet  with  the  firft  ex- 
ecution, or  put   the  party   in  execution,  feeing  he 
fhall  not  retake  him     Rol,  Abr.  902. 
Information  a-         Though  information    lies  againfl  the  (heriiF  for 
gainft  the  fherifF  efcape,  yet  it  lies  not  on  efcape  after  taking  by  frefh 
for  efcape.  purfuit,  no  more,  though  the  information  be  depend- 

ing before  the  taking,  fo  that  the  officer's  diligence 
appear.     2  Keb,  Rep.  384.  pi.  54. 
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The  plaintiff  counts  of  an  efcape  in  London^  and  'Efcaffe  inLondon, 
the  defendant  jwftifies  the  retaking  in  Di^von,  fo  that  '^«^l'^"i"^«'«»- 
the  efcape  at  London   is   not  anfwered,   it    is  nought  111  on  a  demurrer, 
upon  demurrer  j   but  when  the  defendant  by  his  re- 
plication denies    not    the   frefli   Aiit,   by  proteftation 
l^elies  upon  this,  that  he  was  out  of  the  view,  (which 
is  not  material,   for  it  is  not  the  form  of  pleading  to 
fay  he  had  him  in  his  view,  i^c.)  it  appeared   not  to 
the  court  that  he  had  caufe  of  action  ;   now  rhis  bar 
is  fufficient  for  the  matter,  but  infufficient  for  the 
form,  and   there  being  no  demurrer,   but  a  replica- 
tion, no  advantage  ihall  be  taken  of  the  bar  for  mat- 
ter of  form.     3  Co.  52.     Poph.  41. 

A6lion  on  the  cafe  for  voluntary  efcape;  defen -  Traverfe  that  te 
dant  pleads,  he  efcaped  in  November  by  negligence,  ^'^<^^.^^^''  ^'^^^ 

1  r    1  1  -1  1       ,  T        7     /I  ,     puriuit,  but  faith 

and  traverled  not  voluntarily,  and  that  he  u^in]y  ante  exhib.  biUa, 
purfued  and  took  him,  and  that  pojiea^  viz.  27  Aug. 
he  died;  to  which  the  plaintiff  demurred,  becaufe 
before  the  efcape,  and  efpecially  for  the  void  traverfe. 
^\it  per  cur\'  The  alledging;  the  voluntary  efcape  is 
immaterial,  and  the  fheriff  chargeable  without  it, 
and  he  need  not  traverfe  the  voluntary  efcape  ;  but 
becaufe  he  doth  not  fay  he  did  ante  exhibitiDnem  billa^ 
judgment  for  the  plaintiff.      3  Keb.  Rep.  55.  pi.  35. 

The  plaintiff  declared  of  an  efcape  voluntary;  the  Nar.  of  volunta- 
defendant  fhews  a  neglip-ent  efcape,  it  is  good  with-  ^y  ^^^^y  "^s^^* 

/.  T        1  gent  efcape. 

out  a  traverfe.      Latch  203. 

In  debt  on  efcape,  plaintiff  declares,  that  the  de- 
fendant (fheriff  of  £)r?i;5;/J  fuffered  one  C.  V9ho  was 
in  execution,  to  efcape  in  London,  18  Dec.  defendant 
pleads,  that  the  faid  C.  efcaped   the  16  Dec.  in  com' 
Devon\  and  that  he  frefhly  purfued  him,  and  retook 
him  the  17  Dec.  and  retained   him  again  in  execu- 
tion, abfque  hoc,  that  he  is  guilty  alif  vel  alio  modo,  -Q^fenAznt  m-a^ 
On  this  it  is  demurred,  becaufe  the  efcape  is  fuppo-  anfwertothe 
fed  to  be  the  i8th  o^  December,  and  he  pleads  the  e^"pe  23  to  time, 
efcape  the  16th  of  December,  and  the  retaking  the 
17th  oi  December ',  and  fo  he  anfwers  not  to  the 
efcape  mentioned  in  the  declaration,  for  the  traverfe 
aliter  vel  alio  modo  doth  not  anfwer  to  the  time,  but 
to  the  manner  of  any  thing  alledged  :  and  per  cur', 
the  plea  is  ill.     Cre.  £//s.  439.  pL  55, 

F  ^3  On 
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On  Nildeiet'in  On  Nil  debet  pleaded  in  efcape,  frefli  purfuit  may 
fu't  may  b*g?v^  ^  g'^^^n  in  evidence  ;  fo  a  releafe,  or  any  thing  that 
inevidfiace.        deftroys  the  duty.     Mod.  116.      -^  Keb.   Rep.  306. 

pi.  47*  .    .  ■ 

Debt  for  efcape,        Debt  for  an  efcape  is  not  within  the  ftatute  or 

net  within  fta-    imitation,  though  acSlion  on  the  cafe  is.     The  words 

dons.  '      ^^  ^^^  ftatute  are,   "  All  acSlions  of  debt  grounded  on 

any  lending  or  contract,  without  fpecialty,  (hall  be 

brought   within   fix   years.     Sid,  305,   306.  pi.  14. 

Saund.  58.      Lev.  191. 

Now  firft,  this  a^ion  is  not  founded  on  any  lend- 
ing or  contract;  here  is  a  duty  created  by  the  law 
without  lending  or  contra<5t.     2  In/i.  388. 
*Tis  founded  on       2.  This  a6^ion  is  founded  on  a  fpecialty,  (viz.) 
a  fpecialty.         ^^  ^  ftatute  law;  for  at  common  law  no  debt  on 
efcape  lay  againft  a  gaoler,  ^c,  of  one  out  of  ex- 
ecution.    And   the  ftatute  of  i  R.  2.  c.  12.  gives 
the  a£lion  of  debt  againft  the  warden  of  the  Fleet ; 
and  this  ftatute,  by  conftrudlion,  extends  to  all  other 
gaolers   and    flieriffs.     Saund.    37,    38.     Lev.  191, 
Sid.  305.  pi.  14. 
Acknowledg-  The  ftierifF  brought  an  adlion  on  the  cafe  againft 

jnent  of  fatisfac-  rj  f^^  makino;  his  efcape  out  of  execution ;  defendant 

tion  on  record,  a -^  °  ,Y  .ir  i_- 

good  plea.  pleads  confeffing  all  the  matter,  and  that  after  this 

efcape,  he,  at  whofe  fuit  he  was  condemned,   had 
acknowledged  fatisfa^flion  on  record.     To  which  it 
was  demurred.     Per  cur* :  The  plea  is  good,  becaufe 
the  defendant  is  to  be  charged,  for  that  the  plaintiffs 
are  chargeable  with  the   debt,  and  not  otherwife ; 
and  the  defendant  hath  pleaded  fatisfa£lion  acknow- 
ledged on  record,  which  may  by  his  means,  and  is 
not  denied  ;  for  otherwife  the  plaintiff^  might  have 
(hewed  the  fpecial  matter  by  replication.     Cro.  Eliz. 
237.  pi.  3.     Leon.i^y.  pi.  321. 
Accord,  with  fa-      Accord  With  fatisfa^iop  is  no  plea.     In  Scire  fac* 
tisfaaion, whereof,  jujgtnefjf  j^  efcape  on  Oyer^  the  defendant  pleads 
£Bo  p  ea.  Executio  non,  becaufe  that  after  the  judgment  the  de- 

fendant affigned  the  obligation  of  fecurity  of  7".  the 
party  who  efcaped,  which  the  plaintiff  received  and 
accepted.  To  which  the  plaintiff  demurred.  And 
per  cur':  Accord  with  fatisfa^Etion  is  not  pleadable 
after  a  judgment.     3  Keb,  Rep.  255.  pi.  89. 

Debt 
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Debt  on  efcape  againft  the  (herifF  upon  a  Capias  Nul tiel record, 
uibgai*  after  judg.merit.      Defendanr  pleads  there  was 
no  fach   record  of  the  debt  and   dama2;f  s.      It  is  a 
good  plea  on  demurrer.     Brownl.  51.     Hob.  209.  pL 
263. 

In  debt  on  efcape  one  may  plead,  that  the  plaintifTcommand  of  the 
commanded  him  to  let  him  out  of  execution.      Cro.  P^^'""ff« 
Car.  329.  pi   12. 

In  Scire  fac*  on  a  recoffnizance,  as  bail  In  a  writ  Efcape byconfent 
of  error  in  the  Exchequer  Chamber,     The  defendant  °f  the  plaintiff, 
pleadi^,  that  the  plaintiff  fued  a  Capias  ad  fatisfaciend* 
out  of  the  KiJig's  Bem:h  to  the  flier  iff  of  Middlefcx^ 
and  he  was  taken  in  execution  thereon,  and  fuffered 
to  efcape  by   the  plaintiff's  coiifent.      The  plaintiff 
demurs,   becaufe  they  do  not  lay  a  place  where  the  Place  omitted. 
court  was  held,   nor  where  the  party  efcaped  by  con- 
fent.      2  Keb.  Rep.  567.  pi.  73.     Mod.  Rep.  19. 

Payment  of  the  money  to  the  ma;fhal  is  no  bar,  Where  payment 
bat  payment  to  the  fhcriif  on  a  Fieri  fac'  is  good  j  °^ 'i""  "^^"7 '' 

c       i      '  JJ  1  u  £^u       Sood,  or  not. 

for  he  IS  commanded  to  levy  the  money,  CJr.  but 
no  fuch  authority  is  given  to  the  marftial.    2^^.97. 

In  efcape,  the  defendant  pleads  a  releafe  of  him  Releafe  pleaded, 
who  recovered,  to  the  prifoner,  being  in  execution; 
it  is  holden  no  plea  in  debt  on  efcape.      ic)  H.  6.  14.  ^'^^^^^'* 

In  cafe  for  the  efcape  of  Alary  Oglethorpe.,   the  de-  %•  whether  a 
claration   fet  forth,  that  Mich.  2  Geo.  in  C.  B.  the  'f?^  "P°"  \ 

.    .         cr  1*1  •     n     1  r  I    nabeai  corpus  be- 

plaintitr  recovered  judi^ment  agamlt  her  for  232 /.  tween  judgment 

which  coming  into  B.  R.  by  writ  of  error,  t!  e  writ  and  execution,  be 

was  non  pros.,  and  execution  awarded,  which  jude-  P^"*^*^^^  ^f  ^° 

'     n\\    '      c  L  cv  r^  I       -?    action  of  efcape  r 

ment  js  itill  m  force:  that  12  June  2  ijeo,  the  faid 

Oglethorpe  fur  rendered  herfelf  to  the  Fleet  in  difcharge 
of  her  bail,  from  whence  fhe  was  removed  by  Habeas 
corpus  to  Newgate  una  cum  die  &  caufa^  i^c.  whete 
the  plaintiff  intended  to  charge  her  in  execution,  but 
the  defendants,  ihcnff  of  Middle/ex^  voluntarily  per- 
mitted her  to  efcape.  The  defendants  confefs  the 
faid  Oglethorpe  in  their  cuf^^ody,  prsut,  ^c,  but  fay 
that  20  Junii  a  Habeas  corpus  was  delivered  to  them, 
requiring  them  to  bring  her  to  the  Chief  Juftice*s 
chamber,  upon  which  they  fpade  a  warrant  to  their 
bailiff,  commanding  him  to  carry  her  and  bring  her 
fafe.  back  again,  by  virtue  of  which  he  took  her  out 

F  f  4  of 


440  €fcape0*  Chap.  1 5. 

of  Nevj^ate,  and  in  carrying  her  along  (he  was  ref- 
cued.  The  plainrifFdemurs,  and  Mich,  ^Geo.Torke 
pro  quer*  took  three  exceptions  to  the  manner  of 
pleading. 

1.  L:  is  improperly  pleaded;  they  (hould  not  have 
fet  forth  the  f;!(?^,  but  the  operation  of  law  refulting 
from  that  fa6t :  therefore  p'eadmg  the  re  feu  e  from 
the  bailiff  is  wrons: ;  it  ousht  to  have  been  as  from 
the  (herifF,  for  the  law  takes  no  notice  of  a  bailiff,  or 
his  adVs.  In  Cokeys  cafe,  Hil.  2  Geo.  a  refcue  was 
Teturrie<^  on  a  bill  oi  ]\4iddlefex  in  this  form  :  That 
a  Capias  ad  fatisfaciendum  iifued  to  the  fheriff,  who 
thereupon  tok  he  debtor,  and  the  refcue  was  made 
of  the  prifoner  under  that  arreft  ;  exdeption  was  ta- 
ken, that  this  return  was  only  argumentative,  be- 
caufe  an  efcape  of  one  in  cuilody  of  the  fheriff  is  an 
efcape  for  all  fuits  wherein  he  had  procefs.  The 
return  indeed  was  held  good,  it  being  Veritas  faSfi  ; 
but.  the  court  held  it  would  have  been  otherwife  in 
pleading.  2  Saund.  97.  If  one  jointenant  pleads 
that  the  other  concejjit  to  him,  it  is  il! ;  for  it  (hould 
have  been  pleaded  as  a  releafe,  that  being  the  only 
proper  conveyance  between  jointcnants.  2  Vent, 
149,  260,  266.  3  Lev.  2go.  That  was  pleaded  as 
a  grant,  which  could  only  enure  as  a  covenant  to 
ftand  feifed ;  and  the  plea  was  held  ill,  for  it  ought 
to  have  been  pleaded  according  to  the  effect  of  it  in 
law.     Saik.  8,  274. 

2.  The  defendants  ought  to  have  averred,  that  fhe 
was  not  afterwards  found  in  balliva  fua.  Dalt.  215, 
216.     Officina  Brevium   203,  204,  217,  226. 

3.  The  Habeas  corpus  requires  her  to  be  brought 
fub  falvo  et  fecuro  conduSfu.,   but  the  defendants,  have 

not  fhewn  that  they  complied  with  this  direction  ; 
and  this  they  ought  to  do  do,  when  they  plead  a 
refcue. 

As  to  the  principal  point,  whether  the  refcue  here 
pleaded  be  a  fufficicnt  excufe,  I  muft  obferve,  that 
fuch  returns  have  never  been  favoured,  becaufe 
there  may  be  fraud  and  combination  impoffible  to 
be  difcovered,  and  they  infer  a  refiedlion  upon  the 

King, 
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King,  by  fuppofing  an  unlawful  force,  as  appears  hy 
Weflm.  2.  c.  39.  'which  recites,  that  the  (herifFs  mul- 
totiens  falfum  dmit  rcfponfum^  mandando  quod  non  po- 
tuerunt  exequi  praceptum  regis  propter  refijlentlam: 
And  concludes,  Caveant  vicecomites  de  catero^  quod 
hnjufmodi  refpcr.fio  redundat  in  dedecm  doniini  regis  et 
corona  fuee.  A  return  of  a  refcue  may  difcharge 
the  fheriff  againft  the  King,  but  not  againft  the  par- 
ty. Formerly  fuch  a  return  of  a  refcue  upon  mefne 
procefs  was  held  not  pleadable,  becaufe  the  flieriff 
might  take  fuffic'tent  power  of  the  county.  Cro, 
Eltz.  868.  But  lince  in  the  cafe  of  May  v.  Probyy 
Cro.  Jac.  419.  3  Bi^l/?r.  198.  Moor  852,  Rol.  Mr. 
807.  it  has  been  refolved,  that  the  arreft  being  orl 
mefne  procefs,  and  not  upon  execution,  the  {herifF  is 
rot  bound  to  take  the  pojfe  co7nitatus^  and  therefore 
Refcous  is  a  good  return  :  but  if  the  prifoner  had 
been  once  in  the  gaol,  the  (herifF  ought  to  keep  him 
at  his  peril,  and  Refcous  is  no  excufe,  for  he  is  to 
take  care  that  his  prifon  be  ftrong  enough  to  keep 
the  prifoners.  And  upon  procefs  of  execution,  fuch 
a  return  is  no  excufe  againft  the  King  or  the  party, 
for  the  procefs  being  once  executed,  the  party  can 
have  no  other.  From  this  cafe  I  draw  two  infer- 
ences, I.  That  when  the  prifoner  is  once  in  saol,  a 
refcue  thence  will  be  no  excufe  to  the  (heriff.  Rol, 
Jbr.  807.  pi.  3.  33  H.  6.  I.  4  Co.  84.  a.  is  a 
much  ftronger  cafe  than  the  prefent ;  for  there  it  is 
held  that  if  rebel  fubje6ls  break  the  prifon,  whereby 
the  prifoners  efcape,  this  is  no  excufe,  ti  ough  it  is 
other  wife  where  it  is  done  by  foreign  enemies.  In 
33  H.  6.  I.  the  cafe  was  adjourned  j  but  in  16 
Ed.  4.  3.  it  is  refolved  by  all  the  jud-es :  and  the 
marftial  of  B.  R.  was  forced  to  get  an  a£l  of  par- 
liament. 2.  The  other  inference  is,  that  wherever 
the  (herifF  may  ra^fe  'he  Prffe^  he  is  not  excufable 
for  a  Refcous^  becaufe  no  power  is  by  intendment 
able  to  refift  the  (herifF  and  his  PoJfe.  8  H.  4.  19. 
The  prifoner  here  is  to  be  taken  to  be  in  adtual  cuf- 
tody.  It  cannot  be  intenoed  the  Habeas  corpus  was 
fued  out  at  the  inftar.ce  of  rhe  plain tifF,  and  the 
(heriiF  might  have  raifed  chePf^i  the  very  words 

of 
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of  the  writ  fuppofe  it,  fub  falvo  et  fccuro  conduSlu, 
Since  it  appears  therefore,  that  the  fl"ieiifF  is  liable 
for  the  refcue  of  one  in  execution,  and  for  a  refcue 
out  of  the  prifon  where  the  cuftody  is  on  mefne  pro- 
cefs  only,  becaufe  in  thefe  cafes  he  may  raife  the 
Fojfe-y  I  can  fee  no  reafon  to  diflinguifli  this  cafe 
from  thofe,  and  why  he  may  not  have  the  P^^  in 
one  as  wel!  as  in  the  other. 

Booth  contra.     As  to  the  firft  objedtion,  we  may 
plead  either  according  to  the  truth  of  the  fa£t,  or  the 
operation  of  the  law  upon  that  fa(3:,  and  either  way 
fs  good.     Palm.  532.     2.  We  have  confefTed  and 
avoided  the  efcape,  and  the  cafes  cited  are  of  jeturns, 
where  it  may  be  necefTary  to  fay,  the  party  was  not 
afterwards  to  be  found  in  his  bailiwick,   becaufe  ac- 
cording to  the  latter  refolutions,  Ventr.  269.  which 
denies  the  (herifF  of  EJfex's  cafe  in  Hab.   202.  the 
prifoner  may  be  retaken,  and  therefore  the  return 
muft  anfwer  every   poflibility,  which  need   not  be 
done  in  pleading.     The  third  objecStion  depends  up- 
on the  principal  point,  as  to  which  I  m'jfl  obferve, 
that  it  appears  Oglethorpe  was  not  in  execution,  for 
which  reafon  cafe  is  brought,  becaufe  the  i  Rich.  2. 
(f.  12,  gives  debt  only  for  the  efcape  of  one  in  execu- 
tion.     II  Hen,  4.  II.    J.  wounds  jB.  and  being  in 
the  cuftody  of  the  conftable,  efcapes,  and   then  B, 
dies;  the  conftable  is  not  anfwerable  as  for  the  efcape 
of  a  felon.     Salk,  614.     2  Mod.  cafe  158.     At  this 
day  a  refcue  upon  mefne  prccefs  is  a  good  excufe, 
though  the  former  opinions  were  otherwife.     3  Lev, 
46.     2  Lev,    144.  ^  2  Cro,  419.  there  is  a  great 
difference  between  prifoners  at  large,  and  thofe  in 
a£lual  cuftody  5  the  latter  by  IVeJim.  2.  c.w.  may 
be  kept  in  irons :  but  that  extends  only  to  fuch  as 
are  within  the  walls  of  the  prifon.     One  in  cuftody 
out  of  the  prifon  is  not  required  to  have  fo  ftri£J  a 
guard,  and  therefore  though  a  refcue  out  of  the  gaol  of 
one  in  upon  mefne  procefs  makes  the  (her  iff  liable,  yet 
he  is  not  fo  for  the  refcue  of  a  perfon  not  carried  to 
craol.     On  a  Habeas  corpus  the  iheriff  may  go  out  of 
The   way  with   the   prifoner,  piovided   he  has  him 
ready  at  the  return  of  the  writ.     3  Co,  44.  <z.    The 

(her  iff 
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fherifF  is  obliged  to  bring  out  the  party  in  obedience 
to  the  King*s  writ,  and  he  is  not  compellable  to 
have  a  ftri£^er  guard  than  for  a  perfon  arrefted  on 
mefne  procefs,  A  common  Capias  has  the  words  falvo 
cujfodias  as  well  as  the  Habeas  corpus ;  fo  no  infer- 
ence can  be  drawn  from  the  wording  of  the  writ. 
Tiie  reafon  why  the  (her iff  (hall  raife  the  PoJJe^  in 
cafe  of  execution,  doth  not  hold  in  this  cafe ;  for 
the  party  doth  not  lofe  his  debt,  nor  even  his  procefs, 
for  there  may  be  a  re  caption.  The  ftatute  oi Marie- 
berge^  c,  Zi.  ^  IVeflm.  I.  c.  17.  Wejim.  2,  c.  39. 
are  but  in  affirmance  of  the  common  law.  2  Inji, 
454.  For  the  (heriff  might  have  had  the  Vajfe  be- 
fore. But  though  he  may,  yet  he  is  not  obliged  to  ^ 
raife  the  Pojfe  upon  every  occafion ;  for  it  is  to  be 
prefumed  men  will  acft  according  to  law,  and  the 
contrary  is  never  fuppofed.  10  H,  7.  26.  The 
(heriff  in  this  cafe  might  plead  a  re  caption.  Godh. 
177.  And  as  on  a  Habeas  corpus  he  may  let  the  pri- 
foner  go  out  of  the  way,  it  (hews  he  is  only  con-r 
fidered  as  a  perfon  in  cuftody  upon  mefne  procefs  ; 
efcapes  being  fo  penal,  the  judges  have  always  made 
a   favourable   conftru£tion   for    the  officers.     3  Co» 

Yorke  replied.  This  is  more  than  a  cuftody  on  mefne 
procefs.  The  demand  tranfit  in  rem  judicatam^  and 
if  the  (heriff  is  not  liable,  it  will  be  very  eafy  to  bring 
a  Habeas  corpus  for  no  other  end  but  to  let  the  pri- 
foner  efcape. 

Chief  Jujiice,  Here  the  fa6^  pleaded  is  true,  that 
(he  was  in  the  cuftody  of  the  bailiff,  and  refcued 
from  him:  and  though  this  amounts  in  law  to  the 
cuftody  of  the  (heriff,  yet  it  differs  from  the  cafes 
of  grants,  for  there  the  fa£fc  was  not  true.  It  was 
not  a  grant,  but  a  releafe,  and  a  covenant  to 
ftand  feifed  ;  but  here  the  fadl  is  true,  and  properly 
pleaded.  2.  The  defendants  have  confeffed  and 
avoided,  and  therefore  it  lay  upon  the  plaintiff  to 
(hew  a  re-caption  in  his  replication.  The  third  ob- 
jeftion  likewife  has  nothing  in  it,  for  the  words  of 
a  common  Capias  are  as  ftrong. 

As 
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As  to  tbe  principal  point,  I  canhot  fee  how  th?s 
cafe  is  drftinguiftied  from  a  euftody  on  me/ne  procefs, 
where  a  refcue  is  pleadable.  The  fheriff  was  obliged 
to  bring  her  out,  aad  as  fhe  was  not  in  execution, 
fee  can  only  be  faid  to  be  in  upon  me/ne  proeefs. 
Powys  Juftice  accord. 

Eyre  Juftice  inclined  the  refcue  was  a  fuiEcieht 
excufe,  and  well  pleaded. 

Fortefcue  Juftice  accord^  zs  to  the  firft  objeftion. 
As  to  the  fecond,  I  think  the  plea  fhould  have  gone- 
©n  ;  and  faid,  fhe  was  not  found  afterwards.  As 
this  ftands,  there  may  be  an  intendment  that  fhe  was. 
As  to  the  third,  it  appears  fhe  was  carried  by  one 
fingle  officer,  which  is  certainly  a  neg!e£l.  This  is 
z  fort  of  middle  procefs  after  the  plaintiff  has  run  a 
long  race;  and  though  the  crown  may  command 
the  fheriff  to  bring  out  his  prifoner,  yet  that  is  with- 
out prejudice  to  the  party.  She  ought  to  be  conveyed 
as  fecurely  as  fhe  is  kept,  and  the  fheriff  here  may  have 
his  remedy  againft  the  refcuers.  He  might,  before 
lie  brought  her  out,  have  infifted  on  money  to  pay  a 
guard. 

HiL  7  Geo.  It  was  argued  a  fecond  time,  by  Wearg 
prs  quer".  The  queftion  is,  Whether  after  judg- 
ment, and  before  any  charge  in  execution,  a  refcue 
on  the  party's  being  brought  out  on  a  Habeas  corpus 
be  a  good  excufe  for  the  fheriff  in  an  a£tion  of  efcape  ? 

To  prove  it  no  excufe,  I  fliall  confider,  i.  What 
are  the  grounds  of  this  action,  taking  it  as  intirely 
new.  2.  Compare  it  with  the  refolutions  already  in 
the  books.  3.  The  objections  that  have  been,  or 
may  be  made. 

I.  To  confider  the  foundation  of  fuch  an  a^ion  ; 
and  that  is,  the  damage  which  the  plaintiff  has  fuf- 
tained  by  the  neglecS:  of  the  defendant,  which  he 
might  have  prevented  by  the  ufe  of  thofe  means  that 
he  had  in  his  povi^r ;  for  the  law  fuppofes  the  Pejfe 
to  be  a  fufficient  defence  againft  a  refcue,  and  that 
no  force  is  able  to  refift  the  fheriff  and  his  Pojfe, 
Here  is  not  the  a(5l  of  God,  as  fire  ;  or  any  foreign 
force,  as  the  cafe  of  enemies,  which  I  admit  are 
cxcufes  for  the  fheriff.     33  Hen,  6.  i,     16  Ed.  4.  3. 
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4  Co.  84.  Rol  Ahr.  S08.  The  (heriff  may,  if  he 
pleafes,  raife  the  I^ojfe  in  execution  of  any  procefs 
whatfoever.  1  Inji.  \'^'}^.  '^Hen.'],  \  Dalt.Sher, 
cap.  20.  p.  104.  cap.gs-  p-  354>  5»  The  plea  ad- 
mits the  neglevSl,  and  the  officer  has  a  fee.  3  Bulflr^ 
111.  Cro.  Eli%.  873.  Vent.  268.  Winch  90, 
21  £'^.  3.   45.  b. 

2.  The  cafes  in  the  books.  I  would  compare  this 
with  the  cafe  of  a  refcue  of  one  taken  upon  mef?is 
procefs  before  he  is  carried  to  gaol.  In  Queen  Eli' 
zabeth'*^  time  this  queftion  was  determined  againft  the 
iheriff.  3  Cro.  868.  Noy  40.  But  I  admit  it  has 
fmce  been  refolved  otherwife.  3  Bulflr.  ig8.  And 
now  it  is  held,  that  the  fherifFfhall  not  be  anfwer- 
ab!e.  2  Cro.  419.  Rol.  Ahr.  807.  D^.  i.  Lev^ 
144.     3  Lev.  46. 

But  taking  the  law  according  to  the  latter  refolu- 
tions,  I  fliall  (hew,  that  the  reafons  they  go  upon 
do  not  affedl  this  cafe. 

1.  In  the  cafe  of  mefne  procefs,  though  the  ftieriff 
may,  yet  he  is  not  bound  to  raife  the  Pojfe.  Dalt., 
154.  But  in  this  cafe,  where  the  prifoner  is  con- 
veyed by  procefs  after  judgment,  he  ought  to  take 
the  fame  caution  as  if  he  was  upon  a  Capias  adfatif- 

faciendum.,  nay  a  greater,  if  he  obferves  the  words  of 

the  Habeas  corpus^  which  require  him  to  convey  the 

prifoner  fub  falvo  ^  fecuro  condu^u.     Befides,  this 

is  a  procefs  not  fo  eafy  to  be  renewed  as  a  Capias  ad 

fat'isfaciendum  or  mefne  procefs.     Cro.  Car.  240,  255, 

2.  Another  reafon  why  refcue  on  mefne  procefs  is 
an  excufe,  is,  becaufe  of  the  mul  iplicity  of  fuch 
writs,  which  are  executed  at  the  fame  time  in  dif- 
ferent parts  of  the  county,  which  makes  it  impolli- 
ble  for  the  fherifF  to  raife  theP^j  but  this  is  ^ 
writ  that  rarely  ilTues,  and  there  is  no  danger  of 
having  many  of  them  to  execute  at  the  fame  time. 

In  the  cafe  of  mefne  procefs,  the  plaintiff  has  the 
condufi  of  that,  but  the  defendant  may  purchafe  the 
Habeas  corpus. 

3.  Tiie  obje<Slions  are,  i.  That  we  may  have  our 
remedy  againft  the  refcuers ;  but  will  not  they  fend 
us  back  again  to  the  CieriiF?     Befides,  it  is  a  doubt 

whether 
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whether  the  plaintifF  has  any  remedy  againft  the  ref- 
cuers;  the  ftierifF  indeed  has,  and  therefore  he  is  not 
hurt  by  being  fubjecfted  to  our  adlion.  Hutt.  95. 
2  Cro.  419.  Cro.  EL  53.  The  wrong  is  done  by 
both   the  (herifF  and   the   refcuers,     RoL  Ahr.  698. 

2.  Say  they.  Why  fiiould  the  Haheas  corpus  put 
the  fherifF  in  a  worfe  condition,  when  he  is  obliged 
to  bring  her  out  m  obedience  to  that  command? 
But  we  fay.  No  command  of  the  crown  can  excufe 
hrm  as  to  the  fubjecSl.  Dy.  296.  b.  297.  a.  Rot, 
Ahr.  808. 

3.  It  is  obje£):ed,  that  this  will  be  a  hard  cafe 
upon  the  (heriff,  who  may  be  ruined  by  combinations 
between  the  plaintiff  and  defendant.  But  has  not 
the  law  furnifhed  him  with  means  to  prevent  any 
thing  of  that  nature,  by  invefting  him  with  a  power 
to  raife  the  Fojfe  ? 

Upon  the  whole,  it  appears  here  has  been  a  neg- 
Ie<Sl:,  an  interruption  of  the  courfe  of  juftice,  a  da- 
mage to  the  plaintiff,  for  which  he  ought  to  have 
rcdrefs. 

Reeve  contra.  This  is  a  refcue  of  one  in  cuftody 
on  mefne  procefs  only,  and  not  out  of  the  walls  of 
the  prifon  j  for  (he  was  brought  thence  by  the  King's 
command,  which  the  fheriff  was  bound  to  obey. 
And  4  Co,  44.  it  is  faid,  that  every  thing  is  to  be 
taken  moft  favourably  for  the  officer.  In  the  cafe 
of  a  Capias  ad  fatisfaciendum^  the  reafon  why  the 
(heriff  was  liable  was,  becaufe  the  party  could  have 
no  new  writ.  Hob,  Sh^i\S oi  EJfex*s  C2i(Q,  Though 
it  is  otherwife  refolved  fince,  that  the  party  himfelf 
may  retake  him.  Sid.  330.  Lev.  211.  2  Keb. 
340.  2  Lev.  log,  132.  Ventr.  267.  Show.  177. 
But  what  if  he  is  refcued  on  mefne  procefs,  and  can- 
not be  retaken,  does  not  the  plaintiff  lofe  his  debt 
as  much  as  in  the  cafe  of  an  execution  ?  The  rea- 
sons now  given  for  that  cafe  are  not  given  in  the 
books. 

This  is  no  more  than  a  cuftody  on  mefne  procefs 
out  of  the  walls  of  the  prifon  ;  every  common  Ca- 
pias has  the  woids  falva  cu/Jcdiay  fo  no  argument  can- 
be 
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be  drawn  from  thofe  words  in  the  Habeas  corpus* 
The  (lierifF  is  liable  in  no  cafe  for  a  refcue,  but  whtrc 
he  was  obliged  to  take  the  Po£e^  which  here  he  was 
not.  If  the  (heriff,  after  the  party  is  charged  in 
execution,  brings  him  out  on  a  Habeas  corpus^  it  is 
no  efcape  if  he  go  out  of  the  dire<li  way.  3  C?, 
44.     M^or  257. 

And  as  to  the  obje<f^ ion,  that  the  pJalntifFis  no  party 
to  the  fuing  out  ihe  Habeas  corpus,  is  not  that  the 
cafe  where  there  are  feveral  procefles  charged  againft 
the  fame  perfon,  and  he  is  refcued  when  taken  on 
one  only  ?  And  though  the  warrant  is  to  one  bailiff 
only,  yet  there  is  no  argument  of  a  negle<9:,  becaufe 
that  bailiff  had  it  in  his  power  to  raife  the  PoJJe^ 
without  reforting  back  to  the  ftierifF. 

Adjournatur,  And  this  term  Pr<z«  Chief  J u (lice 
delivered  the  refolution  of  the  court. 

It  was  admitted  at  the  bar,  and  is  not  now  to  be 
difputed,  but  that  on  the  one  hand  if  the  fheriff  ar- 
refis  the  party  by  virtue  of  mefne  procefs,  and  he  is 
refcued  as  he  carries  him  to  gaol,  it  will  be  a  good 
excufe  for  the  (heriff  Cro.  Jac,  419.  And  on 
the  other  hand,  if  the  party  be  once  within  the  waJls 
of  the  prifon,  though  the  cuflody  be  on  mefne  pro- 
cefs only,  yet  a  refcue  from  thence  by  any  but  com- 
mon enemies  will  be  no  excufe.  IF  a  company  of 
rebels  break  the  prifon,  and  let  out  the  prifoners,  yet 
the  (heriff  is  anfwerable,  becaufe  the  law  fuppofes  the 
(heriff  and  his  Pojfe  are  fufficient  to  refift  luch  a  force, 
Rol.  Abr.  811.  \  Co,  84.  Thefe,  I  fay,  are  grounds 
that  are  not  to  be  difputed. 

The  cafe  at  bar  is  new,  and  differs  from  both 
thefe ;  but,  however,  we  muft  take  it  up  upon  the 
different  reafons  of  thofe  cafes.  In  the  cafe  of  mefne 
procefs  the  (heriff,  if  he  meets  the  party  againft  whom 
he  has  fuch  procefs  by  accident,  and  is  told  it  is  the 
defendant,  he  is  bound  to  arreft  him  ;  and  then,  be- 
caufe it  is  not  fuppofed  that  he  nas  always  the  Pcjfe 
along  with  him,  he  is  excufed  againft  a  refcue.  But 
in  the  prefent  cafe  there  is  n  :•  fuch  tjanjier  of  fur- 
prize;  he  has  notice  before,  that  (uch  a  da)  he  is  to 
bfing  the  party  out  of  pnfuiij  and  it  is  his  duty,  and 

4  fo 
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Cha 


P-iS- 


That  he  efcaped 
by  the  flierifF's 
licence,  is  good 
without  a  tra- 
irerfe. 


Plea  by  a  ferjeant 
of  London, 


Traverfe  aliter 
vd  alio  modo. 


Traverfe  ill. 


Not  guilty, 
better. 


Three  years 
fpecified. 


And  one  pleaded 
to,  but  not  prc- 
<ifely. 


fo  he  is  dlfe£led  by  the  writ,  to  provide  for  the  fure 
and  fate  condu^i  of  the  party.  Here  he  has  not 
taken  that  caution,  whereby  the  plaintiff,  who  had 
an  intereft,  a  fort  of  property  in  the  body  of  the 
prifoner,  has  fuftained  a  damage.  This  damage  has 
happened  by  the  neglecfi:  of  the  Sheriff,  and  therefore 
he  mufl  anfwer  it  to  the  plaintiff  in  this  action. 
Judgment  pro  quer^.     Stra,  429. 

In  trefpafs  and  imprifonment  the  defendant  jufti- 
fies  by  virtue  of  a  Capias^  and  the  plaintiff  did  after* 
wards  efcape,  and  he  being  (heriff  did  follow  him  by 
virtue  of  the  faid  warrant,  and  took  him  upon  the 
Capias.  The  plaintiff  repJied,  he  efcaped  by  licence 
of  the  (heriff,  and  traverfe  of  the  latter  taking  by 
virtue  of  the  warrant.  Per  Cur':  The  traverfe  is 
idle,  becaufe  the  plaijitiff  had  fufficiently  confeffed 
and  avoided,  and  if  he  efcaped  by  the  (heriff's  li- 
cence, that  ought  to  be  the  thing  put  in  iffue,  and 
not  the  traverfe.      Brownl.  197. 

Action  on  the  cafe  upon  efcape  was  brought  againft 
a  ferjeant  of  London.  He  pleads  that  the  (beriff  com- 
manded, him  to  deliver  his  prifoner  to  him,  which 
he  did,  and  traverfed  that  he  was  guilty  of  the  efcape, 
aliter  vel  alio  modo.  Per  Cur'':  The  ferjeant  is  an 
officer  of  the  fheriff,  and  the  ufual  manner  of  plead- 
ing is  to  plead,  that  the  prifoner  was  in  cuftody  of 
the  (heriff;  and  (heriffs  in  London  may  make  their 
houfes  their  prifons,  as  well  as  the  counters,  and 
the  bar  was  good,  but  the  traverfe  was  ill.  Sid.  318* 
pi,  6.      2  Keb.  Rep.  147.   pi.  22. 

This  plea  is  a  confeflion  and  avoidance,  and  the 
traverfe  is  ill.  But,  per  Cur\  here  is  no  efcape  con- 
feffed, and  therefore  l!^ot  guilty  (hould  have  been 
pleaded,  and  not  to  take  a  traverfe. 

Debt  again(t  the  ftieriffs  of  London  upon  efcape  of 
A.  The  plaintiff  declared  on  an  execution  by  force 
of  the  recovery,  and  that  the  party  was  in  the  pri- 
fon  of  LudgatCy  fub  cujiod'*  J.  S.  ^c.  J.  D.  then 
fheriffb,  i  H.  8.  and  that  he  is  fo  continued  fub 
cujiodia  J.  N.  and  jf.  L.  3  jf/.  8.  and  then  was  fuf- 
fered  to  efcape,  J.  N.  and  "J.  L.  pleaded,  that  be- 
fore the  efcape  at  fuch  a  day.  Anno  fuperius  in  narra- 

tione 
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tione  fpecifcato^    the  faid  J.D,    and  y.  S.  adtunt 
vicecomites  fuflPercd  him  to  efcape. 

Per  Cur' :  It  is  no  plea,  becaufe  there  were  three  Plea  to  be  precifc 
years  fpecified  in  the  declaration,  and  it  (hall  be  taken  ^^  ^°  ^^"^^* 
that  it  was  the  firft  or  third  of  H.  8.  when  they 
were  out  of  their  office;  yet  it  is  merely  induced  by 
the  adtunc  vlcecomiieSy  which  fhall  lead  the  intend- 
ment to  be  in  the  year  in  which  the  defendant  fup- 
pofeth  they  were  (herifFs. 

But  per  Cur%   That   fufEceth  not,  but  the  plea  It  muft  be  aU 
muft  be  alledged  in  fa^;  and  therefore  the  defen- ^'^^ed  in  fact, 
dant's  meaning  to  difcharge  themfelves  by  former 
efcape,  which  was  not  in  their  time,  (hould  alledge 
it  precifely.     Dy.  66. 

In  debt  for  an  efcape  of  one  in  execution  defen-  Ah&x  Nil  debet 
dant  pleads  Nil  debet ;  and  after  ilTue,  and  the  caufe  ^Xhif  Ua^''^' 
entered  for  trial,  the  defendant  would  acknowledge 
the  a£^ion  with  reliSfa  verificatione.  But,  per  Cur', 
This  he  may  not  do  without  the  afTent  of  the  plaintiff; 
for  many  defe6ls  are  aided  by  verdi6t.  2  Jones 
156. 

The    plaintiff    chargeth    the  defendant  with   an 
efcape  13  April  18  Jac,    and  the   defendant   pleads 
efcape  29  Feb.    16  Jac.  which  was  a  year  and  two 
days  before  the  efcape  alledged  by  the  plaintiff;  to 
which  the  defendant  made  no  anfwer,  and  although  Where  the  time 
he  concluded  it  was  the  fame  efcape,  which  makes  ^^  "material,  the 
the  plea  good  where  the  t-me  is  not  material,  yet  in  ^  was  the  fame 
the  principal  cafe  the  time  feems  to  be  material ;  for  efcape,  will  not 
the  defendant  (the  marfhal)  pleads,  that  the  prifoner  ^^^^  '^  ^oo^' 
was  committed   to  him,  hy  Habeas  corpus^  and  that 
he  remained  in  his  cuftody  from  fuch  a  time  till  fuch 
a  time,  during  all  which  time  the  plaintiff  never 
prayed  to  have  the  faid  prifoner  in  execution.    Bridg. 
Rep.  7. 

Debt  for  26/.  againft  the  defendant  for  efcape^ 
The  plaintiff  declares,  that  he  recovered  a  judgment 
in  againft  Clerk^  and  fued  a  writ  of  execu- 

tion, viz.  a  Capias  ad  fatisfaciendum  directed  to  the 
defendant  fheriff  of  EJfex,  to  take  Clerl,  which  was 
delivered  to  the.  defendant,  and  that  the  defendant 
took  him  in  execution  the   i6th  of  July,  and  tet 

G  g  him 
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him  efcape  the  25th  of  yuly  at  London  in  Cheapfide. 
The  defendant  pleads,  that  before  the  25th  of  ^uly^ 
viz.    the   17th,    a  Habeas  corpus   iffued   out  of  the 
Common  Pleas^   to  bring   the   body  of  Clerk   to  the 
Common  Pleas  ad  tres  M'lchaelis'  next  following;  that 
this  writ  was  delivered  to  him,  and  that  he  by  virtue 
thereof  brought  Clerk  the  i8th  of  July  from  Chelmf- 
ford  by  London  the  {horteft   way,    and    at   tres  Mi- 
chaelis  delivered    him   at   the   Common  Bench^  to  be 
committed  in  execution.     The  plaintifF,  Protejiando 
that  the  defendant  did   not   bring  Clerk   by  London^ 
fa  id  that  the  Habeas  corpus  was  delivered   to  him  the 
firlt  of  O^iobery  and  not  before.     The  defendant  re- 
joins, that  the  Habeas  corpus  was  delivered   to  him 
before   the  firft  of  OSfober.     And   the  plaintifF  de- 
murs.    And  adjudged  for  him  for  an  apparent  fault 
in  the  rejoinder,  becaufe  the  defendant  ought  to  have 
faid,   that  the  writ  of  Habeas  corpus  was  delivered  to 
him,  before  he  brought  Clerk  out  of  prifon  ;  for  it 
fignifies  nothing  to  fay,   that  it  was  delivered  before 
the  firft  of  OSfober^  becaufe  that  appears  to  be  fubfe- 
quent  to  the  time  of  the  efcape.     But  by  Powell 
Juftice,  the  matter  of  law  is  with  the  plaintifF;  for 
Habeas  corpus,     if  an  Habeas  corpus  is  deliveied  to  the  fherifF  in  yuly^ 
to  bring  a   man  in  execution   to  the  Common  Pleas 
next  MichaelwMs  term,  the  flierilF  may  take  a  rea- 
fonable  time,  of  which  the  court  will  judge  accor- 
ding to  the  circumflances  ;   but  he  cannot  bring  him 
out  of  prifon,  and   keep  him  out  of  prifon   all   the 
vacation.   But  Treby  Chief  Juftice  faid,  that  he  would 
not  determine  that  point.    And  therefore  for  another 
reafon  judgment  was  given  for  the  plaintifF.     [See 
Hob.  202.]     Ld.  Raym,  241. 
f?'b{f  th?!?*^'      In  an  efcape,  the  defendant  confefleth  that  H  was 
turn  of  the  writ  *"  his  cuftody  by  Latitat^  returnable  Mercurii  craji, 
ciiftaken.  animarum^  but  faid,  that  a  Superfedeas  came  to  him 

(which  varied  from  it)  reciting  a  writ  die  Veneris 
crajiino  animarum  ;  for  which  variance  the  plaintifF 
demurred  as  beins;  not  the  fame  aflion,  which  the 
court  agreed.  Keb,  234.  Earl  of  Bedford  againft 
Aujiin. 

In 
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In  action  on  efcape  in  debt  on  Judgment,  defen-  Proteftion  not 
dant  pleads,   that   after  he  was  arrefted,  he  was  (jjf.  ^^^ow^'^* 
charged   by  protection  (hewed   to  the  bailff,  as   fer- 
vant  to  the  Earl  of  Bath.     Per  Cur*:  The  plea  is 
naught.     Keh.  660.    Cockman  and  Syfmnds. 

In  action   on   the   cafe  on   mean   procefs,  fherifF Privilege  of  fef- 
pleads,  that  a  writ  of  privilege  came  to  him   7^^^  ^ons  pleaded. 
Marqucfs  of  A^^Z£;r^y?/^,  returnable  at  fcffions;  which 
recites,  that  by  the  law  of  England^  perfons  (hall  be 
privileged  in  going  to,  and  returning  from  the  fef- 
fions.    To  which  the  plaintiff  demurs,  and  the  court 
held  the  plea  to  be  ill ;  yet  the  court  were  in  doubt  Not  allowed, 
upon  a  fecond  motion,,  whether  the  privilege  (hall  ex- 
tend  to  fuch  inferior  courts.      Alfo  it  is  ill  pleaded, 
not  (hewing  where  the  wnt   iflued,   nor  where  the 
feilion  was,  nor  whether  the  difcharge  were  in   {t(- 
fion.     Sid.  269.   ph  22.     Keb.  Rep.  845.   />/.  38. 

In  action  on  cafe  of  efcape  and  falfe  return,  jfThe  advantage  of 
the  (herifF  demurs  generally  upon  the  declaration,  ^^\^xe^l^  H^6.^' 
lofeth  the  advantage  of  pleading.  Stat.  23  H.  6.  loft  by  demurrer, 
c.   10. 

In  action  of  efcape,  Venire  (hall  not  be  changed,  venire  changed, 
nor   in  debt ;    for   thefe  may  be  all  over  England,  when. 
Siyl.  107,  241. 

^Y  th^  marfhal's  privilege,  the  jury  on  efcape 
were  changed  out  of  London  into  Middlefex.  2  Keb, 
Rep.  818.    pi.  24. 

Hale  faid,  he  knew  him  after  Imparlance  oufled 
of  this  plea  J  but  here  the  court  would  not  put  him 
to  plead  it,  but  granted  a  trial  in  Middlefex^  and 
efcape  in  London^  being  fo  every  where.  Cro.  EUz. 
625. 

Venire  is  moft  proper  to  be  from  the  place  where  From  whence, 
the  efcape  was. 

Action  is  brought  againft  the  defendant  as  (heriffAaion  laid  in 
for  the  efcape  of  R.  \n  Norfolk.,  and  falfely  returning  either  county, 
Non  eft  inventus  in  B.  R.  the  falie  return  is  not  the 
principal,  bur  the  efcape  is  the  caufe  of  action;  and 
the  falfe  return  which  is  alfo  made  in  Norfolk  is  but 
aggravation,  the  party  may  lay  it  in  either  county. 
Keb.  Rep.  ']'ji.  pL  b. 

G  g  2  Where 
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Difference. 


No  coft  on  non 
fuit. 

Bar  that  he 
efcaped  contra 
•voluntatenu 


CfcapCg.  Chap.  15. 

Where  the  Venire  and  return  differ,  it  is  not  good. 
Hetl.  85. 

Per  Cur :  No  coft  {hall  be  on  nonfuit  in  this  ac- 
tion, by  the  flat.  32  H.  8. 

It  has  been  adjudged  as  well  on  Scire  fac^  as  in 
debt,  that  to  plead  he  was  in  execution,  and  contrit 
voluntatem  of  the  fheriff  efcaped,  is  no  plea  ;  no, 
though  it  were  by  permiflion.  See  ^Keb.  Rep.  305. 
pi.  47.     Cro.  Car.  24. 

If  the  plaintiff  order  the  flieriff,  to  let  a  man, 
who  is  in  execution  at  his  fuit,  go  at  large,  and  he 
does  fo  accordingly ;  it  is  a  good  bar  in  debt  for  the 
efcape.  Dalt.  77.  If  in  fuch  cafe  the  (heriff  refufe 
to  let  him  go  at  large,  an  action  of  falfe  imprifon- 
ment  lies  againft  him;  and  there  the  lord  Coke  fays, 
the  fheriff  is  bound  to  take  notice  of  the  plaintiff. 
3  Buiji.  98.  and  2  Cro.  379.  to  the  fame  purpofe, 
Ld.  Raym.  555. 

To  a  Scire  fac^  on  recognizance  as  bail  in  error, 
defendant  pleads,  that  the  plaintiff  after  judgment 
fued  a  Capias  adfatisfaciend*  out  of  the  King's  Bench^ 
and  that  the  defendant  was  thereupon  taken,  and 
that  he  efcaped  by  confent  of  plaintiff.  Per  Cur': 
The  plea  is  ill  for  want  of  place ;  it  is  not  faid  where 
the  court  was  held,  nor  whether  the  party  efcaped 
by  confent.  2  Keb.  Rep.  567.  pi.  73.  Mod.  10. 
pi  49.      ^  ^ 

But  by  voluntary      To  Scire  fac'  on  judgment   in  debt,   defendant 


Efcape  by  con - 
lent  of  nlaintifF, 


efcape,  ill  as  to 
party  plaintift. 


pleads  a  Capias  ad  fatisfaciend'  iffued  out  of  the 
court  of  King's  Bench,  and  that  he  was  taken  there- 
upon, and  on  Habeas  corpus  out  of  the  Common  Benchy 
he  was  committed  to  the  cuftody  of  the  warden  of 
the  Fleet,  and  that  the  warden  fuffered  him  volun- 
tarily to  efcape.  To  this  it  was  demurred,  becaufe 
he  concludes  not  aright :  and  per  Cur\  the  execu- 
tion muft  be  alledged  by  matter  of  record,  and  there- 
fore he  muft  conclude  his  plea,  prout  patet  per  recor" 
dum:  the  difference  is  between  procefs  that  requires 
no  return,  and  where  the  record  whereby  he  is  com- 
mitted is  (hewed,  the  Committitur  in  an  adtion  of  efcape 
is  but  inducement,  but  in  a  juftification  it  is  fubftance. 
-."hcirfubiiance  ^pon  a  Capias  or  Latitat  he  need  not  fo  conclude, 

but 


Prcut  patet  per 
record. 


Committitur, 
v.here  but  in- 
ducement and 
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but  here  is  matter  of  record  alfo,  here  the  matter  of 
the  bar  is  not  the  matter  of  fa6i:,  but  the  having 
fued  out  execution  on   record.     And   fecondly,  It 
is  all  one  as  to  the  party,  whether  he  efcape  by  the 
(heriff's  negligence,    or   voluntarily.     If  the  party  Negligent, 
negligently  efcape,    the  party  and  the  (herifF  may 
take  him  again ;  but  if  voluntarily,  then  only  the  Voluntary. 
party  may  take  him  again,  but  not  the  (herifF;  but 
if  the  {herifF  let  him  go  by  confent  of  the  plaintifF,  Confent  of  plain- 
then  neither  can   take  him ;  and  bar  by  voluntary  '  ' 
efcape  is  held  ill.     Judgment  pro  quer\  2  Keb.  Rep, 
189.    pi  21,  206.    pi.  43.     Sid.  330,   pi,  12. 

In  Audita  querela^  voluntary  efcape  in  the  G\tx\^ Audita  juereU, 
is  no  good  furmife,  but  that  the  (heriff  may  retake 
him  again.     RoL  Abr,  902.     Hob.  202. 

In  debt  for  efcape  on  Nil  debet  pleaded,  the  defen-  On  Nil  debet 
dant  may  give  frefti  purfuit  in  evidence.     And   by  ^^^  pursuit 

_,  ,  "'    °  .  ,        1         «.  •  1     TT       1  1        1  •       given m evidence. 

Hale^  at  a  trial  at  bar,  faid,  He  always  let  them  give 
in  evidence  frefti  purfuit  on  Nil  debet y  and  by  IVildy 
it  is  done  generally.     Mod.  116.     3  Keb.  Rep.  305. 

P^'  47-   .  .  „ 

In  a6lion  againft  a  gaoler  upon  efcape  of  a  prifoner  Evidence  in  frcfh 

in  execution :   if  the  iflue  be,   whether  the  gaoler  P^^^^*^^*^* 

immediately  after  the  efcape  made  frefti  fuit  againft 

the  prifoner,  ^c.  and  the  evidence  is  given,  that  a 

prifoner  efcaped  out  of  prifon  by  the  negligence  of 

his  keeper,  and  is  abfent  a  day  and  a  night,  and  the 

keeper  knows  it  not  (having  many  other  prifoners 

under  his  care) ;  but  when  he  had  notice  of  it,  he 

immediately  makes  frefti  fuit  after  him  and  retook 

him ;  this  is  an  immediate  frefti  fuit  to  maintain  the  Which  is  a  freih 

iflue,  for  convenient  purAiit  is  an  immediate  pur-  p^^r^uit* 

fuit  in  law.     2  Rol.  Abr.  681.     On  evidence  at  the 

bar,  where  the  evidence  was,  that  he  efcaped  at  nine 

o'clock  at  night,  and  the  notice  and  frefti  fuit  on 

which   he  was  retaken,  \Yas  the  next  morning  at 

nine  o'clock. 

Iflue  was,  whether  A.  was  taken  by  a  Capias  at  if  taking  at  the 

the  fuit  of  B.  and  evidence  was  taking;  by  a  Capias  ^""^  ^^^'  ^^\" 

V        -.   .        r    ^  If  11-  /-    ^      •  dence  was  at  tks^ 

at  trie  luit  of  C.   and  tnen  a  delivery  of  Capias  at  fujt  of  C.  C^c, 
the  fuit  of  5.  to  the  (herifF;  it  is  good  evidence; 
for  though  he  were  taken  before,  yet  this  is  a  new 

G  g  3  taking 
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taking  in  law  as  to  this  execution.  So  if  the  iflue 
be  of  a  taking  on  a  Capias  uilagat\  or  pro  ^ne  witli 
a  prayer  of  the  plaintiff,  that  he  may  remain  for  fa- 

tisfa6l:ion. 
4lias  Capias.  Iffue  was,  whether  J.S.  was  taken  with  a  Ca- 

pias?    Evidence  was  given  by  an  Alias  capias y  and 
good.     Hob.  54. 
Evidence  of  frefh       In   debt  on   cfcape  againft  the  marfhal,  and   Nil 
purfuit.  debet  pleaded,   the  evidence  was  an  Habeas  corpus  ad 

tejiificand\  and  that  the  prifoner  went  down  too  long 
before-hand,  and  ftaid  too  long  after  the  allizes  were 
drne  ac  iVells,  and  that  he  went  lixty  miles  beyond 
TFells  before  he  rerurned  again.     VerdiSf  pro  quer'  for 
620/.     Mod.  11 6. 
^eunques  en  fon       In  cfca^e  upon  a  Capias  returned,  Ne  unques  en  fen 
gard,  how  tried,  gay ^  {hall  be   tried  by  record.     But  upon   sl  Capias 
not  returned,  the  prifal  (hall  be  tried  per  pais.     2 
RoL  Mr.  574. 
Imprifonmenton       The  imprifonment  upon  the  execution,  and  not 
the  execution,      f^^  other  cafc  in  efcape,  (hall  be  tried  by  the  record. 

how  to  be  tried,     -,-,./■  -ni  r         a       i  r        r    r 

how  in  the  cafe  of  But  in  cfcape  agamlt  the  mayor  or  a  ftapie,  for  fuf- 

mayor  of  the fia-  fering  y.  S.  io  execution  upon  a  ftatute  ftapie  to  go 

^  at  large,  if  the  defendant  fay  he  was  not  in  prifon 

upon  the  execution,  but  upon  plaint  there,  this  (hall 

be   tried  per  pais^    and  not   by   record  ;   becaufe   it 

would  be  unreafonable  the  defendant  (hould  certify 

a  record  where  he  himfelf  was  concerned. 

Upon  arreft  in         In  efcape  upon  arreft  in  one  county,  and  efcape  in 

one  county,  and  another  countv ;  upon  Not  euilty,  this  (hall  be  tried 

efcape  in  another,       ,  .        ^  •'        -     i    -  j      r    "    1  n-         ■  l 

^'  where  the  elcape  is  laid,  for  the  action  is  upon  the 

efcape.     Rol.Jbr.  6o2. 

A£tion  on  the  cafe  againft  a  flieriff"  upon  efcape 

in  London,  and  the  arreft  laid  to  be  in  Southampton, 

To  be  where  the  Per  cur^ :  The  Vifne  fhall  be  where  the  efcape  was, 

efcape  was,         becaufe  that  is  the  ground  of  the  action,  and  not 

where  the  arreft  was.     Cro.  Eliz.  271.  pi.  i. 
Changing  the  -^^^ '  ^'^  aclioh  on  the  cafe  for  efcape  or  deceit, 

Vifne.  the  court  will  not  change  the Fifne  out  of  the  county 

where  the  plaintifF  fuppofeth  the  thing  to  be  done. 
Sid.  87. 
Arreft  in  ror^'         In  zSilon  cn  the  cafe  againft  the  ftieriff^of  i'^ri  for 
^ire.       .        2Ln  efcape,  and  declares  that  he  arrefted  the  prifoner 

in 
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in  the  faid  county,  and  after  fufFered  him  to  efcape 

at  Z).  in  coni   Nottingham.      To  which  the  defendant  Efcape  in  Not- 

pleads  Not  guilty.     This  ifTue  may  be  tried  by  the ''"^^'''"-^•"'''• 

county    of   Nottingham    only,    without   joining    the 

coun;y  of  Tork  ;  for  the  a6^ion  and  iflue  is  upon  the 

efcape,  and  not  upon  the  arreft. 

Debt  againft  the   marfhal   for   fufFering  T.  B,   in  No7ifen}:ifit,&c^ 
execution  at  the  plaintiff's  fuit  to  efcape;  pleads,   he 
did  not  fuffcr  him  to  efcape  ;  and  gives  in  evidence, 
that  T.  5.   brought  attaint  to  reverfe  the  judgment,  Evidence  there- 
and  upon  his  prayer  the  court  bailed  him,   that  he  °"' 
might  profecute  the  fait  with  effect.     But  this  bail 
was  not  entered  of  record.     And  the  court  held  it 
good  evidence.     The  efcape  fuppofed  here  is  for  let- 
ting him  go  by  bail,   which  is  the  a6l  of  the  court,  Bailing  is  the  ad 
and  not  of  the  marfhal,  and  may  well  be  given  in  "  ^  e  court. 
evidence.     Cro.  El,  5. 

By  iVray  :  Upon  execution  fued  after  verd;£l,  Bali  upon  attaint, 
although  the  party  fues  attaint,  the  court  ufually 
does  not  bail  him,  for  the  verdi6t  is  intended  true 
till  reverfed,  but  on  good  confiderations  they  may. 
And  though  the  bail  be  not  entered,  yet  the  plaintiff 
for  his  benefit  may  caufe  it  to  be  entered,  and  then 
he  may  have  a  Scire  fac*  on  the  bail,  and  fo  is  not 
at  any  mifchief. 

The  party  being  charged  in  mean  procefs  when  he  Commmtur  \.o  he 
-was  in  cuftody,   the  evidence  may  be  good  without  ?^'^''^^' 
proving  any  Committitur ;   but  if  he  were  in  execu- 
tion, the  Committitur  upon  the  roll  (hall  be  proved. 
Sid.  237. 

In  dtht  fur  efcape^    if   the  defendant  plead   A^/ Evidence  upon  no 
efcape.,  he  cannot  give  in  evidence  no  arreft.     Tf-/^/ efcape  pleaded. 
per  Pais  174.      Clayt.  34. 

The  queftion  was.  If  the  confeflion  of  an  under-  Confem  n  of  an 
fheriff  of  an  efcape  be  any  evidence  againft  the  high-  ^^"P^  by  theunr 
{heriff?^    And  adjudged  that  it  is.     For  though  The  f/^.f/g^ftYhe 
flieriff  is  fuable,  yet   the   under-fheriff  gives  him  a  iherifF. 
bond  to  fave  him  harmlefs,  and  therefore  it  will  all 
fall  upon  him.     And  therefore  his  confeilion  is  good 
evidence,  becaufe  in  effe£i  it  charges  himfelf.     Lord 
Raym,  190. 

G  g  4  In 
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£fc2pe  againfl  In  debt  on  efcape,  if  the  plaintiff  declare  of  arj 

^rainft^onronly.  efcape  of  two,  and  it  is  found  one  only  was  in  execu- 
tion, yet  the  verdi6l  is  good,  and  the  plaintiff  (hall 
have  judgment.  Sid.  ^. 
On  the  efcape  of  ^^  ^^ht  on  efcape,  if  the  plaintiff  declares  of  the 
B^aron  and  Feme,  efcape  of  BaroH  and  Feme  out  of  execution,  on  judg- 
the  jury  found     ^^^^  ^^^  ^^^  ^^^^  ^jr  ^^^  ^jf^  dum  foh^  and  the  jury 

the  5«ro«  only  in  ^     ,    ,      ,       ,        ,        ,  .  ■'.      '  ,      -^      "'^ 

execution.  hnd  the  husband  only  was  in  execution,  yet  the  ver- 

(i:cl  is  good,  and  the  plaintiff  (hall  have  judgment. 
The  jury  found  not  that  the  wife  was  taken  in  ex- 
ecution, (being  for  debt  contraifled  before  coverture). 
Sid.  $,     Keb.  Rep.  27I'  pl'^^' 
Verdia  finds  an       Though  the  verdi£l  finds  an  erroneous  procefs, 
erroneous  pro-    ygj.  ^j^g  (heriff  {hall  not  take  advantage  thereof.     As 
in  debt  on  efcape,  and  fpecial  verdidt   finds  an  Jlias 
into  another  county,  without  a  Capias  in  the  proper 
county,  and  that  he  was  in  execution  and  efcaped. 
Judgment /)r5  guer^  on  Cro.  y^c.  i.  pi.  i.  becaufe  the 
fheriff  is  a  ftranger,  and  (hall   have   no  advantage 
thereof.      3^"^^.  629.  pi.  21. 
Verilct  on  Ref-       One  refcued  himfelf  and  efcaped,  and  the  fheriff 
c.«.  before  the     ^^^^^^^  ^dion  on  the  cafe.     On  Not  guilty,  the 

day  laid,  or  after.  .,         ^  ,  nj-  .  ^i.r  r^  /  . 

jury  round  he  was  arretted  area  the  26th  01  reb.  and 
then  and  there  refcued  himfelf.  Per  cur* :  Be  the 
Refcous  before  or  after  the  day  fuppofed  in  the  decla- 
ration, it  is  good  enough,  fo  as  it  be  before  the  fuit 
commenced.  Cro.  El.  53. 
JJJumpfit 'CO  A&W-  '  The  fheriff  having  one  in  cuflody,  t^kes  J//umpJit 
yer  the  prifoner   of  7.  5.  to  deliver  the  prifoncr  to  the  bailiff  in  fafe 

into  lafe  cuftody.        fi     .  ,t^,  .     .'  '■    .     -„         ^  ,  - 

cuitody.      1  nis  is  a  good  AJ/umpJii,  and  no  efcape  ; 

for   the  court  vi^ill  not  intend   that  the  bailiff  was 

abfent  from  the  prifoner.     Sid.  132. 

Upon  conCdeva-       In  confideration  the  plaintiff  (who  fueth  as  bailiff) 

tion  to  permit     would  permit  y.  5.  taken  in  execution,  to  reft  in 

hou(e°^J.'"^' ^  the  houfe  of  iV".  till  Friday  next;  if  he  efcape,  the 

defendant  would  pay  the  debt. 

Goodonniean         By  Hale :  The  confideration  is  good  in  mean  pro- 

procefs.    Action  cefs,  but  being  in  execution,  it  is  ill.      But  the  ac- 

by  the  bailiff;      ^-^^^  ^^^  ^^  brought  by  the  bailiff,  or  nobody  ;  but 

confideration  to  make  a  fpecial  bailiff  is  fufficient  to 

fave  harmlefs.     This  is  do  bond  or  promife  taken  of 

the  prifonei',  cr  of  any  for  him ,  therefore  it  is  not 

within 
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within  the  ftatute.     2  Keb.  Rep.  845.  pi.  6r.     Leon, 
132. 

The  bailifF  aflumes  to  fave  the  fherifF  harmlefs  Upon  bailiff's 
of  all  efcape,  it  is  not  good.     The  declaration  is,  t^hefteriff harm.r 
that  a  Co*  fa*  on  a  judgment  was  awarded  againft  the  igfs, 
defendant  to  the  (heriff  of  Suffolk^  who  dire£led  his 
warrant  to  the  plaintiff,  as  his  bailifF,  to  ferve  it  ; 
and  that  the  plaintiff  afTumed  to  the  fherifF  to  fave 
him  harmlefs  of  all  efcapes,  and  that  by  force  of  the 
warrant  he  arrefled  the  defendant,  and  the  defendant  Defendant  cfca* 
intending  to  make  the  plaintiff  to  be  charged,  efcaped ;  ^^^* 
for  which  the  plaintiff,  in  the  firfl  a6lion,  brought 
an  a£lion  againft  J,  C,  the  fherifF,  upon  this  efcape.  Action  againft 
and  recovered,  and  J.  C.  brought  this  a6tion  on  the  *^^  ^^"^" 
AJfumpfit,     It  was  moved  in  arrefl  of  judgment,  that 
there  is  no  fufficient  caufe  in  the  declaration  to  main- 
tain an  adion,  for  though  the  flierifF  may  have  ac-  And  by  the  fherifF 
tion  on  the  cafe  againft  the  prifoner  that  efcapes,  yet  againfl  the  plain- 
the  bailifF  fhall  not  have  it.     Per  cur^ :  For  the  bai- 
liff was  not  chargeable  to  the  Iheriff  by  law,  but  by 
JJfumpJiti  and  this  being  his  voluntary  a£i:,  fhall  be 
no  caufe  to  charge  the  defendant,  but  fhall  only 
make  himfelf  chargeable.     But  they  agreed,  if  the  PS^^""  ^^"*^ 
bailiff  had  been  chargeable  by  law,  without  fuch  pro-  abiebylaw,^?nd 
mife,  aclion  lay  for  him  againft  the  defendant,  who  where  by  pro- 
caufed  him  to  be  charged.     Cro,  Eliz,  349.  "^'^^' 

In  confideration  he  would   permit  him  to  go  at  I"  confideration 
large,  and  of  2  s.  paid,  he  promifed  to  pay  all  the  ^^P^^"^!"'"s, 
money  in  which   the  party  was  condemned  in  ex-  (sfc, 
ecution.     Per  cur*:  The  confideration  is  not  good, 
being  contrary  to  the  ftatute  of  23  H,  6.  and  that  a 
promife  and  obligation  was  all  one;  and  though  it 
be  joined  with  another  confideration  of  2s.  yet  being 
void,  and  againft  the  ftatute  for  part,  it  is  void  in  Void  in  part,  void 
all.     Cro.  Eliz.  igg.     Plowd.  62,  '^^^^^' 

Plantiff  declared,  whereas  the  defendant  was  ar- where  the  pro- 
refted  at  his  fuit  on  procefs  ;   the  defendant,  in  con-  mife  was  made  to 
fideration  that  he  fliould  be  permitted  to  go  at  large,  ^^^  P^^'"^''"^* 
promifed  that  he  would  appear  at  the  day  of  the  re- 
turn, or  would  give  him  10/.  and  he  did  not  appear 
at  the  day.     Per  cur* :  It  is  a  good  Ajfumpfit^   being 
made  to  the  party  which  had  authority  to  difpenfe 

with 
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with  his  appearance.     Had  it  been  made  to  the  fbe- 

riiF,  or  to  any  other  to  his  ufe,  it  had  been  within 

the  equity  of  the  ftatute  of  23  H.  6.     Cro,  EL  190. 

Prifoners,  All  that  are  prifoners  are  fuch,  either  by  matter  of 

record,  or  matter  In  fa6i-. 
By  matter  of  re-      By  matter  of  record,  when  one  prefent  in  court  is 
^i^'^'  committed  to  prifon  by  the  court,  there  if  the  gaoler 

has  not  him  ready,  it  is  an  efcape  without  more  en- 
quiry, (unlefs  he  had  reafonableexcufe)  and  the  judges 
will  fet  the  fine  prefently. 
B^saatterkfact.      By  matter  en  fait,  a  man  is  a  prlfoner  when  he 
is  arretted    by   fheriff,    bailiff,   conftable,   &c,    and 
efcapes,  there  the  jury  ought  to  find  it,  and  prefent 
it  before  the  juftices,  and  the  juftices  aflefs  the  fine. 
iTporiCk/forfe-      ^pon  a  Capias  for  felony,  the  flierifF  returns  Cepi 
lony.  corpus,  and  hath  not  the  body  at  the  day,  and  the 

(herifF  was  amerced  for  the  efcape  at  50/. 
Where  furering       By  fome  it  is  fclony  in  the  (lieriff  to  fuffer  a  pri- 
prifonerto  efcape.  fo^er  to  efcape.     See   ftat.   De  frang.  prifonam.     If 
the  gaoler  fufFer  the  efcape,  it  is  felony  in  him,  and 
forfeiture  of  the  office.     9  Co.  98. 
Is  felony.  The  ftat.  of  4  Ed.  i.  be  frangentihus  prijon^,  miti- 

gates the  rigour  of  the  Common  law ;  for  before  that 
ftatute  the  breaking  of  the  prifon  was  felony  in  every 
cafe :  but  now  it  is  not  felony,  but  where  the  party- 
was  committed  to  prifon  for  felony.     2  Leon.  161. 
inifiGtment  a-  Eell,    keeper  of  Newgate,    vjsls   indicted    for   the 

l^^^l^  2^°^"^°' efcape  of  Berkinhead,  who  was  committed  for  high 
treafon  in  confpiring  the  death  of  the  King.  Upon 
Not  guilty  pleaded,  verdict  for  the  King.  And  now 
Sir  Bathokmew  Shower  and  Mr.  Northey  moved  in 
arreft  of  judgment,  that  it  was  faid  only  that  Fell 
fufFered  Berkinhead  to  efcape,  being  in  his  cuftody 
eneratum  pro  alta  proditione,  ts'c.  and  does  not  fhew 
that  he  was  committed  for  high  treafon  to  the  cuftody 
of  the  defendant.  And  for  this  exception  judgment 
was  arretted.  For  by  Holt  Chief  Juftice,  If  a  man 
be  in  cuftody  of  iv// for  a  trefpafs,  and  another  per- 
fbn  goes  before  a  juftice  of  peace,  and  fwears  high 
treafon  againft  him,  he  will  be  in  cuftody  of  Fell, 
and  alfo  charged  with  high  treafon  ;  but  yet,  fince 
he  was  not  committed  to  Fell  for  high  treafon.  Fell 
A  fhall 
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fhall  not  anfwer  for  his  efcape,  as  the  efcape  of  a 

man  committed  f6r  high  treafon.     The   precedents 

are,  cujus  ex  caufa  commijfus  fuit.    And  in  the  cafe  for 

the  efcape  of  the   Lord  Grey   the  Mittimus   was  fet 

out;  and  though  error  in  the  commitment  will  not  Error  in  the  com- 

excufe  the  gaoler,  (as  if  a  man  be  committed  for  "''^"^^"t  will  not 

,.,  r  \  '  -iri  i\  excule  the  gaoler 

high  treafon,  there  to  continue  until   lurther  order)  f^^  an  efcape. 
if  he  permits  the  man  commitfed  to  efcape,  yet  the 
gaoler  (hall   never  be  charged   for  the  efcape  of  the 
man,  as  committed  for  an  offence  for  which  he  ne- 
ver was  committed  to   him.     And  he  reprehended 
the  King's  counfel  for  not  following  the  antient  pre- 
cedents.     Another  exception  was,  that  it  was  faid, 
Berkinhead  was  coinmitted  prifon^e  de  Newgate  fub 
cujiodia  viceconi  .     So  that  it  did  not  appear  that  he 
was  committed  to  the  cuftcdy  o^  Fell ',  and  alfo  to 
fay,  that   he  was  committed  prifona^   ^c.  was  in- 
fenfible,  becaufe  a  man  cannot  be  committed  to  a 
place,  but  to  a  perfon,  i^c.     To  the  firft  point  they 
held,  that  this  was  well  enough:  for  if  ^^r^/V/^^/?^  Gaoler  liable  to 
was  committed  to  the  {heriff,  and  the  gaoler  pe-m  ts  cimmitmtnt 4as 
him  to  efcape,  the  gaoler  is  L'able,  for  the  prifoner  to  theiheriff. 
is  in  the  cuftody  of  both.     And  though  feme  fcruUe  Theiheriff pu- 
has  been   made  whether  the  fheriff  be  in  fuch   cafe  niOiable  crimi- 
chargeable,   [fee  Hale  P.  C.  114.  the  fliei  IfF  (hall  not  "^'^Jj^'i^^^^^f 
be  charged  ciiminally,  viz.  to  extend  to  life  or  limb,  gaoler. 
though  he  is  liable  to  pavment  of  damages  in  efcape 
for  civil  caufe]  without  doubt  he  is.      For  by  i^Ed, 
3.  ^.10.  the  (herifF  ought  to  put  in   fuch  a  gaoler 
as  for  whom  he  will  be  anfwerable  ;  and  by  19  Hen, 
7.  c.lQ.  which  reft^res  the  s^aols  to  ihe  (heriff,  he  fhall 
be  chargeable  for  efcapes.      And  Holt  fa  id,    that  he 
made  mention  of  it  for  the  good  of  (heriffs,  and  not 
to  caufe  examinations  of  what  is  paft.      And  as  to 
the  fecond  part,  Holt  Chief  Jiiftice  faid,  that  it  was 
according  to  the  piecedent'^. ;  for  commitments  pri- 
fona  et  turri  London  are  frequent,  and  fuch  commit   Commitment  to 
ment  is  a  good  commitment  to  the  lieutenant  of  the  the  pnfon  good. 
l^ower.      3.   A  third  exception  was,   that  it  did   not 
appear  (admitting  Berkinhead  to  have  been  commit- 
ted to  the  prifon  for  high  treafon)  that  he  was  under 
fuch  commitment  at  the  time  of  the  efcape  j  for  it 

may 
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may  be  he  was  pardoned,  ^c.     But  this  was  over- 
ruled, for //^// Chief  J uftice  held,  that  that  ought  to 
Pirifoner  par-     come  of  the  Other  fide.     And  if  a  man  was  pardoned, 
donedefcapes.      ^^^  ^j^^  ^^^-^^  ^^^^^  ^^^  ^^   ^^j^^  notice  of  it,   until 

his  pardon  was  allowed  in  the  Kmg's  Bench,  or  fome 
other  court,  for  the  (heriiF  cannot  allow  the  King's 
pardon ;  and  it  is  criminal  in  him  to  permit  a  pri- 
ibner  to  efcape  before   fuch  allowance  had.     Lord 
Raym,  4.24,     Salk.  271.  pL  i.     5  Mod.  216.      12 
Mod.  226.     See  2  Hawk.  PI,  Cr.  128  to  139.  chap. 
19,  20.  and  H.  H.  P.  C.  591  to  606.  chap,  51,  52. 
Vin.  Abr,  tit,G2io\Qi  andMdixihdX. 
Efcape  warrants       *'  If  any  perfon  committed  to  the  cuftody  of  the 
t^  retaking  pri-  marfhal  of  the  ^een's  Benchy  or  to  the  prifon  of 
'  the  Fleet,  either  in  execution,  or  upon  mefne  procefs, 

or  upon  any  contempt  in  not  performing  any  order 
or  decree,  by  any  of  her  Majefty's  courts  at  IFeJi- 
tninjler,  fhall,  before  he  (hall  have  made  payment  or 
fatisfadlion  to  the  plaintiff  or  creditors,  or  ftiall  have 
cleared  fuch  contempts,  efcape  from  the  cuflody  of 
the  marftial,  or  from  the  prifon  of  the  Fleet,  or  go 
at  large;  it  (hall  be  lawful,  upon  oath  made  before 
any  of  the  judges  of  that  court  where  fuch  a(H:ion 
was  entered,  or  where  the  party  was  committed,  for 
fuch  judge  to  grant  unto  any  perfon  a  warrant  reciting 
the  actions,  executions  or  contempts,  with  which 
fuch  perfon  efcaping  flood  charged,  at  the  fuit  of  any 
perfon  on  whofe  behalf  fuch  warrants  (hall  be  de- 
manded, directed  to  all  (heriffs,  mayors,  bailiffs, 
conftables,  headboroughs  and  tithingmen,  command- 
ing them,  in  their  re fped^cive  counties  and  precin(5is, 
to  retake  fuch  perfon  efcaped,  and  fuch  perfons  to 
convey  to  the  common  gaol  where  they  (hall  be  re- 
taken, there  to  remain  until  they  (hall  have  made 
payment  to  the  plaintiffs,  or  creditors  in.  fuch  a£lions 
named,  or  until  the  judgments  in  fuch  executions 
fued  (hall  be  reverfed,  or  until  judgment  in  fuch 
actions  be  given  for  fuch  perfons,  or  until  the 
contempts  for  which  fuch  perfons  were  committed 
be  cleared,  except  fuch  perfons  be  charged  with  trea- 
fon  or  felony,  or  on  any  other  matter  on  behalf  o 
the  Q^ieen  :  and  if  he,  for  any  fuch  caufe  on  behal 
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of  the  Queen,  be  removed  to  any  other  gaol,  he  ftiall 
be  in  fuch  gaol  charged  with  all  the  caufes  with 
which  he  fhall  be  charged  in  the  gaol  from  whence 
he  (hall  be  removed.  And  every  mayor  or  other 
officer,  after  delivery  of  fuch  prifoner,  together  with 
fuch  warrant  to  the  (herifF,  (hall  take  a  note  from 
fuch  (herifF,  teftifying  the  receipt  of  fuch  prifoner; 
and  fuch  flierifF,  after  the  execution  of  fuch  warrant, 
fhall  make  a  return  thereof  to  the  court  where  the 
adlion  {hall  be  depending,  or  judgment  or  decree* 
obtained,  which  fhall  be  filed."  Stat.  I  Ann,  Ji. 
2.  c,  6.  fedf.  I, 

If  a  perfon  charged  in  execution  in  the  King^s  judge  of  either 
Bench  be  turned  over  to  the  Fleets  and  he  efcape,  K.  B.  or  c.  p, 
either  a  judge  of  the  King's  Bench  or  Common  -P^^^^  S  e warrant 
may  grant  an  efcape  warrant.     2  Bac,  Abr.  245. 
8  Mod.  240.     10  Vin,Abr,  93.  pL  8. 

A.  was  committed  by  Chancery  for  a  contempt  in  Efcape  warrant 
refcuing  another  taken  on  Lord  Chancellor's  warrant  s  ^o"  not  lie  a- 
it  was  held,  that  A.  not  being  felf-committed,  but  ^TAT'  '°'"' 

'  ^  .  -'  mitted  ror  a  con- 

only  ainitmg  another  who  was  committed,  was  not  tempt  in  Cban^ 
within  the  flatute,    fo  as   that  an  efcape  warrant  "O'* 
would  lie  againft  him,  though  it  lay  againft  the  per- 
fon refcued  by  him,     lVms*sRep.  439,    10  Fin.Abr, 

Payne^  the  father,  being  In  contempt  in  Chancery  Efcape  warrant, 
for  non-payment  of  money,  an  order  is  made  upon  where  grantablc, 
him.  Payne  the  fon  refifts  the  fervice,  for  which 
contempt  he  is  committed  to  the  Fleets  and  turns  . 
himfelf  over  to  the  King's  Bench,  and  goes  at  large 
till  he  is  taken  up  by  an  efcape  warrant,  and  com- 
mitted to  Newgate,  Now  he  moved  for  a  Superfedeas 
to  that  efcape  warrant,  the  contempt  not  being  fuch 
an  one  as  is  within  i  Ann.  c.  6.  which  fpeaks  only 
of  contempts y^T  not  performing  an  order,  which  Payne 
the  fon  was  not  obliged  to  do.  Et  per  curiam: 
The  father  would  have  been  within  the  a(3:,  but  the 
fon  is  not.  This  flatute  is  not  to  be  extended  by 
equity,  becaufe  it  is  againft  the  liberty  of  the  fub- 
je£l:,  and  this  is  a  new  power  given  only  in  particu- 
lar cafes ;  this  is  not  one  of  them,  and  therefore  not 
within  the  itatute  ;  whereupon  the  v^arrant  was  fu- 
2  perfeded. 
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perfeded,  and  the  marfhal  dire£led  to  go  to  Newgate 
and  take  him  into  his  cuftody  again,  as  was  done 
in  Sir  Thomas  Tipping  cafe,     Stra.  c^c^. 

If  one  who  is  no  officer,  by  virtue  of  the  warrant 
feizes  a  perfon  efcaping,  and  brings  him  before  the 
fherifF,  he  cannot  detain  him  ;  for  being  illegally  ex- 
ecuted, it  is  the  fame  thing  as  if  there  had  been  no 
warrant  at  all.  6  Adod.  154.  Com.  Rep.  554. 
Ld.Raym.2,0(^^  S^^j  353-  ^^  Mod.  31,  227,  230. 
7.Bac.  Abr,  245.      10  Vin.  Abr.  92.  pi.  6. 

If  a  perfon  is  taken  upon  an  efcape  warrant  at 
eight  in  tiie  morning,  and  the  fame  day  obtains  a 
day  rule,  purfuant  to  a  petition,  which  was  not  read 
in  court  till  after  eight,  yet  he  (hall  be  difcharged  ; 
for  as  to  this  purpofe  there  {hall  be  no  fraction  of  a 
day.     2  Bac.  Abr.  245,      10  Vin.  Abr.  92.  pi.  7. 

Defendant  had  been  a  prifoner  in  Woodfireet  comp- 
ter in  1732,  upon  mefne  procefs  at  the  fuit  o{  Brown ^ 
plaintiff's  inteftate,  and  being  at  that  time  a  ferjeant 
at  mace,  the  keeper  of  the  compter  fuffered  him  to  have  the 
liberty  oj  the  gate^  (as  it  is  called)  that  is,  to  have 
his  liberty,  upon  promife  to  return  into  cuftody  when- 
ever called  upon  by  the  keeper',  the  faid  adtion  having 
never  been  difcharged  upon  the  books  of  the  compter, 
and  Brown  in  his  life-time  having  obtained  judg- 
ment, the  plaintiffs  revived  the  fame  by  Scire  fa- 
cias^ and  having  obtained  an  award  of  execution, 
charged  the  defendant  (ftill  a  prifoner  on  the  books) 
with  a  Capias  ad  fatisfaciendum,  as  a  prifoner  in  cuf- 
tody of  the  fheriffs  of  London-,  whereupon  the  keeper 
of  the  compter  endeavoured  to  perfuade  the  defen- 
dant to  return  into  cuflody,  which  he  refufing,  the 
keeper,  on  Sunday  Nov.  9,  retook  the  defendant  at 
George's  coffee-houfe.  Temple  Bar,  without  any  war- 
rant', and  defendant  moved  againft  the  keeper  to  be 
difcharged,  infifting  that  as  the  efcape  was  volunta- 
ry, the  keeper  could  not  retake  him,  and  alfo  infift- 
ing, that  the  debt  was  paid  to  Brown  in  his  life-time. 
The  keeper,  on  (hewing  caufe,  could  not  controvert 
the  firft  thing  infifted  on,  viz.  that  the  efcape  was 
voluntary,  and  as  to  payment  of  the  debt,  that  was 
out  of  his  knowledge :   Browne"*^  adlion  never  was 

dif- 
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difcharged  from  the  books,  and  the  plaintlfFs  were 
DOt  parties  to  this  motion,  but  there  had  been  a  for- 
mer motion  this  term  by  defendant  to  be  difcharged, 
the  debt  being  paid  ;  the  plaintiffs  had  anfwered  that 
fa<5t,  and  fiievvn  fufficient  caufe  to  keep  him  in  cuf- 
tody.  The  efcape  on  all  hands  being  admitted  to  be 
voluntary,  Mr.  Juftice  Denton  and  Mr.  Juftice  For- 
iejcue  were  of  opinion,  that  the  keeper  could  not  re- 
take the  defendant,  and  that  he  ought  to  difcharge 
him.  Had  the  efcape  been  real,  the  keeper  might 
have  retaken  defendant  on  a  Sunday^  and  is  not  re- 
ftrained  by  the  ftatute  29  Car.  2.  Mr.  Juftice  ^^^t;^ 
was  of  the  fame  opinion  in  point  of  law,  but  thought 
it  too  much  for  the  court  to  relieve  defendant,  who 
appeared  to  have  a£ied  (at  leaft  very  difhonourably 
with  regard  to  the  keeper),  in  this  fummary  way  up- 
on motion,  and  that  defendant  fhould  be  put  to  his 
action,  or  an  Audita  querela.  Defendant  was  or- 
dered to  be  difcharged.      lo  Vin.  Abr.  93.  pi.  7. 

A  prifoner  efcaped,  and  was  retaken  on  a  Sunday 
by  virtue  of  a  judge's  warrant.  The  queftion  was, 
whether  this  taking  was  fuch  fervice  of  procefs  as 
was  againft  the  a6l  of  29  Char.  2.  chap.  7.  ?  By  the 
whole  court :  This  is  a  taking  in  nature  of  a  frefh 
purfuit,  and  is  no  original  procefs,  and  the  gaoler  or 
party  might  have  taken  him  upon  a  frefh  purfuit  on 
a  Sunday  before  this  ftatute.  6  A4ad.  95.  2  Salk, 
626.  /)/.  7.  3  Salk.  149.  pi.  1.  S.  P.  2  Ld,  Raym, 
1028. 

Motion  that  an  efcape  warrant  might  be  fuper-  How  far  the 
feded,  and   that  the  defendant  might  be  difcharged  J°7^  ^^"  ^"?"' 
out  of  cuftody.     It  was  faid,  that  the  warrant  was  warrant, 
made  out  fo  long  ago  as  in  the  year  1725,  and  the 
defendant  was  taken  upon  it  laft  OSlober^  and  that 
too  by  a  common  bailiff,  who  executed  it  without 
any  other  authority  whatever.     But  it  was  obferved, 
that  an  efcape  warrant,  made  out  iri  the  late  Queen*s 
time,  was  held  to  be  of  no  force  after  her  demife, 
for  which  reafon   the  prefent  writ  likewife,   that  ap- 
pears to  have  been  made  out  in  the  time  of  Geo.  r. 
muft  have  loft  its  force  likewife  by  his  demife.     It 
was  likewife  faid,  tljat  it  was  held,  that  a  common 

bailiff 
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bailifF  could  not  execute  fuch  a  warrant  by  virtue  of 
the  general  words  in  it,  without  a  particular  autho- 
rity.    The  Chief  Juftice  faid  likewife,  that  he  re- 
membered an  efcape  warrant  was  fuperfeded,  that 
was  executed  after  the  time  that  the  judge  was  out 
of  his  office  that  granted  it.     Accordingly  the  court 
made  a  rule,  that  the  writ  fhould  be  fuperfeded,  and 
the  defendant  difcharged,  unlcfs  caufe  on  the  mor- 
row.    2  Barnard,  K.  B.  jS. 
Efcape  warrant        In  Michaelmas  term  6  Geo,  the  plain ti IF  brought 
fuperfeded,  be-    |-jjg  adtion,  and  the  defendant  put  in  bail,  and  in 
waslntitlerto'be  Hilary  following  ifTue  was  joined,  and  notice  of  trial 
difcharged  at  the  given  and  countermanded,  and  the  defendant  was 
time  of  the  ef-     ^j^g  fame  term  furrendered  in  difcharge  of  his  bail. 
He  lay  by  all  Eajier  and  T^rinity  term,  and  in  the 
vacation  made  his  efcape,  upon  which   the  begin- 
ning of  this  term  an  efcape  warrant  ifTued  againft  him, 
which  ^hort   now  moved  to  fuperfede,  becaufe  the 
plain tifF  having  (lept  three  terms,  the  defendant  was 
intitled  to  be  difcharged  upon  common  bail.     This 
was  oppofed,  becaufe  he  had  been  guilty  of  an  efcape, 
and  therefore  intitled  to  no  favour,  but  he  ought  to 
lie  till  he  has  tried  it  by  provifo.     Et  per  curiam: 
He  is  not  indeed  proper  to  pray  a  favour,   but  it 
would  be  hard  he  (hould  lie  by  till  you  think  fit  to 
try  the  caufe;  for  it  is  not  to  be  fuppofed  one  who 
cannot  find  bail  fhould  be  able  to  bring  it  on  by 
provifo.     And  befides,  as  foon  as  he  is  taken  upon 
the  efcape  warrant,  he  will  be  intitled  to  his  difcharge 
by  the  rules  of  the  court ;    fo  that  to  prevent  the 
multiplying  vexation  and  expence,  we  think  proper 
to  fuperfede  the  warrant,     ^ira.  401. 
Efcape  purged  by      Per  curiam :  If  a  man  efcapes,  and  returns  again, 
leturn,  ^^^  ^fter  commits  a  fecond  efcape,  he  cannot  be  ta- 

ken up  for  the  fir  ft  efcape,  it  being  purged  by  his  re- 
turn. Sira.4.22. 
Caoler  cannot  Motion  to  difcharge  the  defendant  out  of  the  cuf- 
irecake  for  fees,  tody  of  the  marflial,  the  plaintiff  in  the  a(5lion  having 
fent  an  order  for  his  difcharge.  Upon  a  rule  to 
fhew  caufe,  the  marflial  infiiled,  that  the  defendant 
had  broke  the  prifon,  and  let  out  himfelf  and  an- 
other prifoner,  who  was  in  execution  for  500/.  and 
that  though  the  plaintiff's  difdharge  came  whilft  he 

was 
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was  out  of  prifon,  yet  he  had  fincc  retaken  him  for 
his  fee?,  and  had  charged  him  in  cuftody  with  a  de- 
claration for  the  efcape  of  the  other.  But  there  be- 
ing no  cafe  to  warrant  the  gaoler  retaking  for  fees, 
and  the  plaintiff  in  the  action  being  fatisfied,  the 
court  held  the  retaking  to  be  illegal,  and  confe- 
quently  the  delivery  of  the  declaration  to  him  was 
void,  and  the  marflial  ou^ht  to  difcharge  him.  2 
Stra.  909.     2  Barnard.  K.  B.   2c. 

Rule  obtained,  that  a  per  Ton  taken  on  an  efcape  When  a  perfon 
warrant,  and  committed  to  Newgate,  might  be   re- ?^^^°  ^f ^ ''^"P'^ 

...  ,  n     ^   •  ^.  °  IS  retaken,  what 

delivered  to  the  marlhal  in  execution,  upon  account  prifon  heftallbe 
of  his   having  efcaped  upon  a  day  rule.      But  now  committed  to. 
motion  was  made,  that  that  rule  might  be  difcharged 
upon  an  affidavit,  that  he  was  not  out  upon  a  day 
rule  when  he  did  efcape;  and  accordingly  the  court 
granted  the  motion.     Bar^iard.   K.  B.  437. 

It  is  made  a  queftion,  Whether  an  executor  fhall  That  an  executior 
have  an  aftion  on  the  cafe  ag^ainft  the  (herifF,  for  an  °"  meanprocefs 

r  ■        y         •  r    -i  n  r    ^  ^-^Y  "ot  have  an 

efcape  m  the  time  or  the  teltator  on  mean  procefs  ?  efcape. 
But  the  better  opinion  feems  to  be,  the  executor 
cannot  have  any  remedy ;  the  efcape  being  in  the 
time  of  the  teflator,  it  is  a  perfonal  wrong  to  the 
party,  i^  moritur  cum  perfona.  I2  Mod.  71,  72. 
II  Vin.  Abr.  123.  pi.  2,  Poph.  189.  Lat.  167, 
Jo.  173.  pi.  8.  Noy  87.  Salk.  12.  pi.  2.  Comb. 
3^2. 

Bat  on  the  other  fide  It  was  (zi^^  hy  Dodderidge^  Sembleecontraa 
the  executor  fhall  have  this  action,  and  that  it  is 
within  the  equity  of  the  ftatute  j\.  Ed.  3.  for  it  is  a 
wrong,  though  upon  mean  procefs,  and  the  tort  con- 
tinues as  to  the  executor  ;  for  every  thing  which 
makes  to  the  hindrance  of  the  execution  of  a  willj 
is  a  wrong  to  him,  and  the  performance  of  wills  is 
much  favoured  in  law.  And  if  this  action  would 
not  lie,  it  would  be  a  mifchievous  cafe ;  for  as  foon 
as  the  creditor  dies,  the  gaoler  may  fufFer  the  pri- 
foner  to  efcape,  becaufe  none  may  have  action  againfl 
hjm. 

Two  judo;es  were  agalnfl  two, 

JVhitIock/5  diverfity  was.  This  perfonal  Tort  may  D;y„£t« 
be  confidered  in  two  refpe^is;  as  a  crime  punifbable, 

H  h  and 
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and  that  is  gone;  or  as  a  %rt  to  the  party,  and  then 
it  is  but  reafoiiable  that  the  executor  (hould  have 
remedy. 

But  it  is  agreed  by  all,  according  to  F.N.B.  I2I. 
A.  that  if  it  were  upon  efcape  after  judgment,  that 
the  action  would  lie  by  the  executor;  therefore  ^i:^<^r^ 
as  to  2  Keb.  Rep.  6i6.  pi.  64.  Tue  executor  moved 
for  a  Scire  facias  agairft  the  defendant  efcaped  out  of 
execution  in  the  rime  of  the  teftator,  and  that  the 
Committitur  then  entered  may  be  vacated.  Per  cur': 
Albeit  the  party  or  the  gaoler  on  negligent  efcape,  or 
the  party  on  wilful  efcape,  may  take  him  again,  yet 

No  new  procefs    not  by  a  new  procefs  or  Capias  after  a  Committitur ; 

^ttr Committitur.  fjQj-  ^an  the  executors  have  any  remedy. 

Debt  by  admini-      The  adminiftrator  may  have  adtion  of  debt  againfl 

fbator.  the  {herifFfor  the  efcape  of  a  prifiner,  fuffered  in  the 

time  of  the  inteftate.     But  this  was  in  the  cafe  of 
execution.     Styl.  32. 

DIverfity.  So  that  the  difference  feems  to  be  where  the  efcape 

is  on  mean  procefs,  and  where  it  is  on  an  execution. 

Diverfity between      Another  difference  is  betwixt  an  efcape  in  the  life 

efcape  in  the  time  of  the  teftator,  and  an  efcape  in  the  time  of  the  ex- 

of  the  teftator,  .  •         \       ^-  r   ^u      ^  /i  . 

andthetimeof    ccutor  upon  execution  in  the  time  of  the  teltator. 
the  executor.       And  it  is  agreed  for  law,  that  if  a  prifoner  efcapes 
in  the  time  of  the  executor,  the  executor  may  have 
action  of  debt. 

The  a£tion  ought  to  be  on  the  Detinet  only,  for  it 
is  grounded  on  the  former  judgment.  And  as  an  ac- 
tion of  Debt  on  the  firfc  judgment  (hall  be  in  the  De^ 
tinet^  fo  here ;  and  the  difference  was  taken,  where 
the  a6lion  is  grounded  upon  privity  of  contract,  it 
ought  to  be  in  the  Detinet.  Aliiery  when  grounded 
upon  a  lort.  2  Danv.  Ahr.  50 1.  fl.  i.  Cro.  Jac, 
545.  />/.  5.     Hob,  264. 

So  is  the  fame  cafe,  Hob.  272.  by  the  name  of 
Langcaftel  and  Sidley.  If  it  were  in  the  Debet  and 
Detinet^  the  plaintiff  fhould  recover  for  his  own  ufe. 
So  it  is  mSty.  Rep.  32.  2  Rol.  Rep.  132. 
So  executor  brings  debt  upon  efcape  of  one  who 
was  bail  in  the  recognizance  with,  ^c.  to  his  tefta- 
tor, it  muft  be  in  the  Detinet,     Lane's  Rep,  So. 


It  muft  be 
brought  by  ex- 
ecutor in  the 
Detifiit. 
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In  debt  for  efcape,  brought  by  the  e^cecutor ;  If  he  No  cofts  upon 
be  nonfuit  he  fhall  not  pay  cofts.     Rol.  Rep.  63.        "°"^"''- 

The  plaintiff  brings  action  on  the  cafe  as  executor  Cafe  and  recovery 
affainft   the  flieriff  (defendant)  for  efcape,  and  had  asexecutor,  upon 

.*',  .  ,.,  r  T-i  •    a  judgment  given 

judgment  given  him  per  nomen  of  executor.      1  his  as  adminiitrator. 

judgment  pafled  by  Non  fum  informatus.     Error  was 

brought,  becaufe  the  fir  ft  judgment  was  given   for 

him  as   adminiftrator ;    and   this  in   action   on   the 

efcape,  and  the  judgment  on  it  was  per  nomen  of 

executor. 

Dodderidge  put  the  cafe. 

The  adminiftrator  hath  one  in  execution  for  debt,  Adminiftrator 
the  (heriff  fufFers  him  to  efcape ;  he  brought  his  ac-  f^'=°'*'^''s  ^^ 
tlon  oiDeht  againft  the  flieriff  for  this  efcape,  and 
recovers ;  and  after  all  he  finds  a  will  by  which  he  And  afterwards 
himfelf  was  made  executor.    The  recovery  fliall  now  ^"^^  ^  ^*^^' 
be  good,  and  this  money  recovered  againft  the  flie- 
riff ftiali  be  aflets  in  his  hads,  and  no  Audita  querela 
in  this  cafe  lies  againft  the  flieriff.     And  Brook  of 
the  fame  opinion.  / 

Haughton  contra.     If  the  firft  executor  dies  intef-  That  iffirft  exe- 
tate,  his  adminiftrator  (hall  not  have  an  action  of  ^"^°^  ^.'^^  ^^^^.e^; 
Debt  againft  the  flieriff  for  this  efcape;  no  more  rJj.J;^j/^^^jl"JJ"[' 
jQiall  the  executor  here  in  the  principal  cafe  have  his  have  Debt. 
adlion  againft  the  flieriff  for  the  efcape  of  him  that 
was  in  execution  at  the  fuit  of  an  adminiftrator. 
The  executor  here  hath  no  privity  to  i^i^  execution 
upon  this  judgment,  becaufe  th^  Scire  fac^  depends 
on  the  fatisfa6tion,  and  to  this  he  is  not  privy.    The 
court  being  divided,  it  was  compounded.     3  Buljl, 
112.    Cro.  Jac.  394.  pi.  6.     Rol.  Rep.  276.     Godb,. 
262.  pi.  361. 

Acfiion  on  the  cafe  lies  by  commiilioners  of  bank-  Aftion  lies  by 
ruptcy,  for  fuffering  one  to  efcape  who  was  commit-  commiffioners  of 
ted   by   them,    becaufe  he  refufed   to   be  examined.  ^^'^-^^'"P"' 
Rol.  Rep.  47.  pi.  16.    Mo,  834.  pi.  1123.    2  Bulfir. 
236.     Teh.   20.      2  Stra.  901. 

If  the  under- flieriff  takes  one  in  execution,  and  Againft  the 
fuffers  him  to  efcape  j  a£tion  of  Debt  lies  againft  the  ^^-^^* 
fheriff  himfelf. 

The  under-fiier','"^  fuffered  a  prifoner  to  efcape,  Againft  the  un- 
and  the  adiion  was  Drought  againft  the  uoder-fiierifF:  der-iherifF. 

H  h  2  for 
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for  (faith  the  book)  it  may  be  the  fherifF  himfel^ 
had  not  notice  of  the    matter:  [and  I  conceive  it  is 
no  matte?'  wheihcr  he  had  or,  not^  he  haying  fecurity 
from  his  under -Jher iff').     Leon.  146.   pi.  203. 
Where  aftion  Jf  ^\,^q  undcr-fberifF  lets-  one  £o  that  is   arrefted 

lies  a^ainft  the  r     ,  • ,     ,  j        ^  xj      ^n    ■ 

under- ilierifi  or  "P^"  ^  i^atitafj  and  returns  JNon  e/t  invent !^ s ;   no  ac- 
not,  tion   Hes   againft    the  under-fceriiF:    but   the  fherifF 

(hall  not  be  imprifoned  nor  indl6led  for  the  zSl  of  the 

under-fiierifF.      Latch  187. 
Aaion  againft         ^^.»  ^^  fatisfaciend'    is  awarded   to  the  {heriff  of 

the  baihtt  ot   a      _,      ,  ■£  ,  n     «-/     o  i  ■  •        •  r- 

franchife,  and       Berkjhire    tO  arreit    J.  O.     who  was    then    m  tne  cut- 
not  againft  the     tody  of  the  mayor  and  burgefies  of  PFindfor^   and  he 
"^'  awarded  a  warrant  to  the  Mayor ^  ^c.   to  take  him, 

who  did  (o^  and  after  let  him  efcape.  Action  of 
debt  for  this  efcape  Hes  againft  them,  not  againft  the 
(lie  r  iff. 

And  the  like  law  of  a  baiiifF  of  a  franchife. 
Not  againft  the        Aclion  of  debt  is  maintainable  againft  a  gaoler  or 
executors  of  fhe-  (J-  j.|^  f^j.  cfcape  out  of  execution  ;   but   \t  doth   not 

rifis  or  gaolers,  n       •  1      •    'n 

lie  againft  his  executors  or  admmiftrators;  fee  above, 
yet  with  this  difference.      Dyer  271,  322. 
Difference  be-  Where  the  (heriff'  is  chargeable  in  his  life-time  for 

tweea  a  i  or/  and  r        \    <rr-  -p  r-  r       '  i  i-  r         • 

levying  moiiey.   ^  perlonal   lort  or  Alisjea%ance^  there  his  perlon  is 

Qnly  chargeable,  feV.  aSiio  moritur  cum  perfona  ;   but 

where  he  is  chargeable  for  levying  money  on  a  Fieri 

fac\  and   not   paying  it  over,   there  if  he  dies,  his 

executors  are  chargeable :  it  is  a  duty.     Cro.   Car, 

.    .  ,   r.      539-  M  3- 

Againaaicrjecint      A  orifoner  tarken  on  mean  procefs  upon  plaint  be^ 

in.  London.  \       ^       .^,       ,        ^  -     •  n    a         c       r     - 

fore  tne  laenit  m  London^  is  in  cultody  or  a  terjeant, 
and  efca.  es,   the  action  ftiall  be  brought  againft  the 
ferjeant  in  this  cafe.     Bid.  318, 
How  ir  ons  nt  Action  npon  the  cafe  againft  the  defendants  being 

the  flienfFs  a'cs.  Q^erifF  of  Z,^;ri5?2,  on  mean  procefs,  and  after  iflLe 
aid  trial  by  Niji  prius^  an-d  before  the  day  in  hanco^ 
one  of  them  dies ;  though  they  are  reputed  one  offi- 
cer, yet  they  are  two  diftin^l:  perfons,  and  the  fuit 
{ball  proceed  againft  the  other.  Hardr.  16 r. 
Bv  negligence.  JJ"  the  party  negligently  efcape,    the  party  and  the 

Voluntary.         f heriff  may  take  him  again  ;    but  if  voluntarily,   then 
only  the  party  may  take  him  again.,  hut  not  the  Jherijffj 

By  cnnfent  of      /;^^  jf  ^Jjg  fmriff  let  him  go  by  ih.  ;  -ifcjit  of  the  plam- 
plaintiff,  -^  jj  o      -  "^  .  • /r 
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^/jf,  then  neither   can  take  him,      2  Keb.  Rep.  2c6. 

PJ-  43-  ^  ^ 

But  tliough  the  party  or  gaoler  on  negligent  efcape,  Not  by  new 

or  the  party  on  wilful  efcape  may  take  him  again,  piocefs. 
yet  not  by  a  new  procefs  or  Capias  after  a  Commit- 
iitur,      2  Keb.  Rep.  bib.  pi.  64. 

•  If  one  in  execution  on  Ca.  fa.  efcape  of , his  own  upon  a  C<?. /i. 
wrong,  yet  the  plaintiff  cannot  have  other  execu- 
tion.     Hob.   6. 

If  a  man  taken  in  execution  by  a  Capias  be  put  j^  ^afe  of  {he- 
in   prifon,  and   after   efcapes,  and  afcer  the  (her  iff  riff's  death. 
dies,  a  new  Capias  lies   againft  him,  otherwife  the 
plaintiff  would   be  without  remedy.      Bat  if  a  man 
be  in  prifon,  and  the  marfiial  d\t.,  and  then  the  pri-  ^^  ^^^^  ^^  ^^^^ 
foner  efcapes,   there  is  no  remedy  but  to  take   him  fhaFs  death. 
again;  for  if  after  the  death  of  the  old  fheriff,  and 
before  another  is  made  fheriff,  a  prifoner  go  at  large, 
this  is  no  efcape,  for  he   is  in  cuftody  of  the  law, 
and  may  be  retaken  in  execution  at  any  time.    Hob, 
60.     Mod.  Rep.   14.      3  C^.  72. 

On  voluntary  efcape  the  party  doth  not  lofe  his  New  execution. 
intereft,  but  may  take  him  again;  and  if  the  iherift^ 
die,  he  may  have  a  new  execution,  if  he  will. 

So  the  plaintiff  executor  brought  a  Sci.  fac'  on  a  piea  of /'^m/r?? 
judgment  in  debt  for  the  teftator  againft  the  defen-  ^''^  ^^  largurr, 
danr,  ^are  execution^  habere  non  debet:  defendant 
pleads  he  was  taken  in  execution  per  Ca.  fa.  upon 
this  judgment  and  committed  to  the  Fleets  and  that 
the  warden  permitted  him  ire  ad  largum.  Plaintiff 
demurs,  andjudgmentgiven/^rd?  ^^^r/?;^/^  ;  and  he  may 
have  new  execution  againft  the  defendant,  who 
efcapes  out  of  prifon;  by  three  juftices,  contra  Vaughan. 
2  "Jo.  21.  Lev,  211.  ^id.  330.  pi.  12.  Show, 
Rep.  177.      2  Mod.  136.     Free?n.  11^.    pi.  220.  t 

Second  point,  whether  permifit  ire  ad  larg.   jQiall  NegUgentery 
be  implied  negUgenter  or  voluntaries  and  it  feems  it  is 
not  voluntary,   hecaufe  the  plea  fiiall  be  moft  ftrong- 
ly  taken  againft  the  pleader. 

If  J.   be  taken  on  execution  at  the  fuit  of  B.  and  where  the  party 
J.  voluntary  efcape  by  the  affent  of  the  fheriff,  and  has  ekaion  to 
after  the  fneriff  retakes  him  and  keeps  him  in  prifon,  ^^"''ee  '^e  pnro- 
he  {hall  be  in  execution   to  5.   becaufe  though  5. /he  ihenff.  ' 


H  h  3  may 
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may  bring;  an  a£lion  againft  the  fherifF  on  this  vo* 
luntary  efcape,  yet   this  is  at  his  e!e£tion ;  for  the 
party  in  execution  of  his  own  wrong  {hall   not  put 
B.   to  his  action  againft  the  (heriff  againft  his  will, 
and  it  may  be  that  the  ftieriff"  is  not  able  to  make 
him  recompence.     Sid.  350. 
The  execution         So  it  is  faid,  though  the  gaoler  be  liable  to  an  ac- 
njuftbecffeaual.  (Jon  of  trefpafs  for  the  retaking,  yet  the  prifoner  is 
in  execution;  and  the  reafon  given  is,  the  body  is 
a  pledge,  and   the  execution  muft  be  efFeclual,     3 
Keb   Rep.  453.   pi.  22,  463.  pL  39. 
Voluntary  efcape      Voluntary  efcape  fufFered  only  to  gain  fees^  ought 
not  to  be  counte-  j^q^  (q  [jg  countenanced,  nor  is  no  plea  in  bar,  that 
the  party  was  intended  to  return  to  prifon  again  at 
his  day  ;  and  the  plaintiff  has  an  intereft,  which  is 
not  difcharged  by  the  efcape.     But  my  Lord  Hobari^ 
on  a  trial  at  Guildhall  in  the  fheriff^  of  Ejfex's  cafe, 
was  of  another  opinion:  the  cafe  was;  The  prifoner 
having  been  in  execution,  was  willingly  let  go  out 
of  prifon  by  the   gaoler,    and  then,  came  into  the 
gaol  again,  and  \o  remained  in  the  gaol  till  the  time 
of  another  fherift^,  and  then  efcaped,  and  an  action  of 
This  is  fince  de-  *^^^^  ^^^  brought  againft  the  ftieriff,  and  he  diredled 
njed  for  Jaw.       the  jury  that  the  fheriff"  was  not  anfwerable  to  this  ac- 
tion; for  when  he  was  fufFered  by  the  gaoler  volun- 
tarily to  go  abroad,  the  execution  was  utterly  dif- 
charged, fo  as  he  could  not  lawfully  be  taken  again, 
nor  adjudged  in  execution  by  law,  though  the  party 
would  yield   himfelf  to  it,  or  the  creditor  {hould  al- 
low it.      2  Leon.   162,   169. 
Efcape  with  the        ^^  ^  prifoner  in  execution  efcape  with  the  permif- 
gaoler's  permif-   fion  of  the  gaoler,  the  execution  is  utterly  gone  and 
^^^"  extinguiftied,  and  the  plaintiff  fhall   never  refort  10 

him  that  efcapes,  but  fliall  hold  himfelf  to  the  gaoler 
for  his  remedy;  aliter  if  he  efcapes  voluntarily,  or 
of  his  own  wrong,  prout  fupra^  but  the  law  is  now 
held  otherwife.     But   it   is  otherwife   in  cafe  of  a 
Refcous.     Hob.  202.      2  Leon,  117,  162. 
Bar  that  he  was       I"  "^^^'^^  fi<^^  ^o  have  execution  on  a  judgment 
formerly  taken    in  debt  defendant  pleads,  that  at  another  time  the 
ia  wecution.       plaintiff  had  fued  execution  by  Caf  ad  fathfaciend\ 
and  the  defendant  was  taken  i^  execution,     PlaintifiT 

replies. 
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replies,  that  true  it  is,  he  fued  a  Capias  ad  fatisfa^ 
ciend\  and  the  defendant  was  taken  thereupon,  but 
he  prefently  refcued  himfe]f  and  efcaped.  Per  Cur*: 
The  replication  is  good,  and  it  is  no  reafon  the  de- 
fendant fhould  take  advantage  of  his  own  wrong  ;  Replication  by 
though  it  is  no  good  return  upon  a  Capias  ad  fat  if- '^^^^°^^  ^^^ 
faciend\  that  the  defendant  refcued  himfelf,  nor  any 
plea  in  debt  on  efcape  ;  and  the  plaintiff  may  have 
as  well  his  remedy  againft  the  party  as  againft  the 
fhenff,  and  the  party  hath  liberty  to  begin  again  de 
novo  by  ad^ion  on  the  judgment,  or  againfl  ti.e  ftie- 
riff.     Cro.  Car.  240.  pi.  25. 

If  a  man  upon  a  Capias  ad  fatisfaciend'  be  taken  New  execution 
in  execution,  and  after  refcues  himfelf  from  the  (he-  uponrefcous. 
riff,  and  efcapes,  the  plaintiff  may  have  a  new  Ca- 
pias  againft  him,  and  take  him  again^  the  firft  writ 
not  being  returned  or  filed,  nor  any  record  made  of 
the  awardj  and  this  on  a  Sci.fac'  after  the  year,  be- 
caufe  he  (hall  not  take  advantage  of  his  own  wrong, 
and  fo  he  may  have  Elegit,  or  any  other  writ :  and 
fo  it  is  if  the  fheriff  had  returned  the  writ  and  refcouSy 
the  plaintiff  may  have  a  new  Capias  againft  him. 
RgL  Ah\  904. 

If  one  in  execution  efcape,  and  the  fiierlff  makes  Freih  fuU. 
frejh  purfuit  after  him,  and  takes  him  again,  although 
it  be  a  long  time  after,  yet  he  (hall  be  faid  to  be  in 
execution  again,  becaufe  he  (ball  not  take  advanta2;e 
of  his  own  wrong.  Mo.  660.  pi.  902.  Cro.  El, 
439.  pi.  55.  Poph.  41.  3  Co.  52.  a.  h.  Gouldfb., 
18.    pi.  114. 

Where  one  is  taken  lawfully  in  execution,  and  when  dlfcharged 
after  difcharged  by  writ  of  error,  and  after  the  judg-  by  writ  of  error, 
ment  is  affirmed,  a  new  Capias  lies  not  againft  him,     ^' 
but  execution  fiiall  be  awarded  againft  his  fureties.  Execution  againft 
if  he  will  not  render  himfeif.     But  if  the  execution  the  fureties. 
is  reverfed,   becaufe  he  was  never  lawfully  taken  in 
execution,  (as  if  he  be  taken  after  the  year  without 
any  Sci*  fac^)  he  may  be  retaken  again.     Latch  igi, 

Rulp.      Debt  upon  efcape  ought  always  to  purfue  the  Ought  always  to 
firji  aSiion.     Therefore   where   the   plaintiff  as   ex- purfue  the  iirfc 
ecutor  brought  debt  againft  the  (heriff  of  Z»  on  efcape  ^<='*°"« 
of -^.  B.  againft  whom  he  recovered  a  debt  of  82/. 

H  h  4  as 
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Z5  adminijiraior  ot  jf.  S.  reciting  all  the  record- in  cer^ 

tain,  it  is  erroneous ;  for  the  RrH  recovery  was  a$ 

adminirrrator  of  jf.S.  and  the  debt  on  efcape  is  as 

executor  of  J,  S.  which  cannot  be,  that  one  (hould 

die  inteftate  and  have  an  executor.     Cro.  'Jac.  394, 

pi  6. 

Ag^inftfherlffof      The  plaintifF  declares  againft  the  fherifF  of  Devon 

pi-jon  for  an       fof  an  cfcapc  at  Exeter^  which  is  a  city  and  county  of 

efcape  zx.  Exeter.  '^^(q\^^  ^^^  ,^q(  p^^t  of  ^j^g  county  of  Devon^  yet  goocl 

after  verdi6t ;  for  it  fhall  be  intended  the  defendant 

had  the  cuftody  of  his  prifoner  in  Exon^  either  by 

HaF  corf  or  on  Frejh  purfuit.     Sid.  364. 

Declares  he  was        The  plaintifF  declares,  that  the  party  was  in  cuf- 

in  cuftody  of    ^  ^^^^  of  ^oth  the  ftierifFs  of  London^  and  the  adlion  is 

both  iherifts,  tho    ,•',  .„  -.,  ,  .^  ,  ^  , 

the  action  is  only  prought  againlt  One  or  them,  the  priloner  that  efcaped 
^gainftone.  being  in  Ludgate^  in  the  cuftody  of  the  defendant 
only,  the  declaration  is  good  ;  for  the  prifoner  was 
in  cuftody  of  both  the  (herifFs,  though  he  was  in  the 
cuftody  of  the  defendant ;  and  it  ftands  well  enough 
with  the  record,  and  the  words  Exifien*  in  cu/lod'  is 
Averment.  a  good  averment  that  he  was  in   cuftody  ;  and  the 

words  ut  prafertur  do  not  hurt  the  averment.     5/y. 

297- 
Whether  the  fhe-       Rule.     If  the  party  in  his  declaration  doth  Jhew  he 
riff  ihall  take  ad>  te  no  caufc  of  aSiiou^  in  fuch  cafe,  if  the  fheriff,   hy 
fu^ffiSncy  c/the/^^^^  o/  Capias  to  him  directed,   doth  take  the  party 
cQuata  ,  in  execution,  and  fuffer  him  to  efcape,  no  action  of 

debt  lies  againft   the  flierifF  for  this  efcape.     But  in 
Dy.  b'].  a.     2  Buljlr.  62.  9. 

In  a£tion  on  efcape  againft  the  (herifF  or  gaoler, 

they  (liall  not  take  advantage  of  tne  infufEciency  of 

the   count,  but   fhall   anfvver   to    the   efcape.     The 

fame  lav/  is  of  an  error  in  the  record  or  difcontinu- 

ance,   becaufe  they  are  ftrangers  to  it,  no  more  than 

a  ftranger  fhall  idXiiiy  a  recovery  by  matter  dilatory. 

Xjy.  67.   a. 

i^'hen  the  decla-       R'jis,      The  declaration  in  efcape  ought  to  mention  the 

mioa  ought  to    Jjrjf  judgment^  or  the  plaintiff  ought  to  fhew  he  had 

n^eiuion  tne  firft ^^^^^,gj.gj  on  judgment.      And  it  is  not  fufHcient  to 

lay,   quod  recuperajjei.       1  Jie  cale  Vi^as,   quoa  cum  the 

^hx'mu^  recuperajjet  V.   J.  S.   ^V.  prout  patet  per  re- 

cordum  i  and  that  udou  this  a  Capias  iiTued  out,  and 

7-  s. 
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y.  S.  was  taken  by  the  defendant,  and  efcaped.     It 

is  too  general,  for  non  conjlat  by  the  declaration  that 

any  judgment  was  ever  given  againft  him,  and  then 

he  was  not  well  taken  in  execution,     Saund.  38,  39. 

Lev.    191.     Sid.    305.    pi,   14.     Saund.    34.     And 

though  the  fherifF  be  in  contempt,  if  he  let  him 

efcape,  yet  no  debt  arifeth,  unlefs  there  were  a  judg-  No  debt,  unlcfs 

ment ;  and  though  it  be  faid   the  fherifF  took  him  in  there  were ajudg- 

execution,  and  for  debt,  unde  convi^'*  £/?,  yet  this  ^^^^' 

is  but  a  recital  of  the  writ. 

Declaration  in  efcape   may  be  according  to  the  May  be  according 
writ,  [vi'L.  that  he  efcaped  out  of  the  cuftody  of  the  ^o  the  writ. 
fherifF  or  bailifF.)     This  is  in  adion  on  the  cafe. 
Sid.  332. 

In  cafe,  declaration  was,  that  the  fherifF  (the  de-  Declaration 
fendant)  had  arretted  L.  at  the  fuit  of  the  plaintifF where F^z-zV^y 
hy  a  Lae  fued  out  of  the  court  the  2ifl  of  January,  llf^^J^^ 
and  that  by  the  efcape  the  plaintifF  had  loil  his  debt 
of  119/.  Upon  Not  guilty,  the  jury  find,  that  the 
writ  was  Tejle  28  th  of  November^  but  r  ever  a  fued 
our  of  court  the  21ft  of  June,  and  that  Habeas  corpus 
was  fued  by  the  plaintifF  returnable  menfe  Pafchcs^ 
with  intention  to  declare  then  a2;ainfl  the  faid  Z. 
But  the  defendant,  upon  another  writ  of  Habeas  cor- 
pus, without  the  affent  or  notice  of  the  plaintifF,  fued 
and  returnable  tres  Pafcha,  duxit  the  faid  L.  ad 
re/pond''  to  the  plaintifF  in  trefpafs,  ac  etiam  billce  of 
19/.  where  the  faid  L.  was  in  cuflody  of  the  defen- 
jdant  ad  refpond*  the  plaintifF  in  billa  de  iigi.  and 
fo  the  faid  L,  was  permitted  to  efcape.  Moved  in 
arrefl  of  judgment,  becaufe  the  a£lion  is  founded  upon 
an  arreft  at  the  fuit  of  the  plaintifF,  by  virtue  of  an- 
other writ  than  the  writ  found  by  the  Jury ;  and  the 
plaintifF  might  have  declared  otherwife,  (videT)  that 
he  had  fued  a  Lat^  Tejle  28  November.  But  per  Cur^: 
There  \s  Veritas  Legis,  znd  Feritas  FaSfi,  and  the 
declaration  is  according  to  the  verity  of. the  fa6t ; 
and  by  neceifity  of  law  the  Tejie  of  the  writ  ought  to 
be  in  term,  as  fo  is  the  courfe.  Judgment  pro  quer', 
2  Jo.  149.  ^ 

Though  it  be  not  fhewn  that  the  prifoner  did  not  Need  not  Aew he 
appear  at  the  day,  for  ii  he  did  not  appear,  then  the  did  not  appear  ac 

"     o  •  1    •    ^-rr  the  day, 

2  plaintiit         ■' 
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plaintiff  was  at  no  lofs;  yet  that  is  not  error  in  the 
declaration,  for  though  he  did  appear,  yet  the  Tort  is 
not  purged.     Cro.  Eli%.  289.  pi.  5. 

That  the  defen-       Upon  an  a^ion  of  efcape  upon  mean  procefs,  de- 

confentr^^^  ^  fendant  pleaded,  that  after  the  time  of  the  fuppofed 
efcape,  H,  by  confent  of  the  plaintiff,  appeared  at 
the  day  of  the  return  of  the  writ,  Prout  per  Record' 
apparet.  Repl.  Nul  Tie!  Record  of  the  appearance  of 
H,  by  which  it  might  appear,  that  he  appeared  by 
confent  of  the  plaintiff.  Defendant  demurred  efpe- 
cially,  for  that  he  put  a  double  matter  in  iffue,  6fr. 
Lutw.  73. 

Repl.  ill.  It  was  infifted  for  the  defendant,  that  the  replica^ 

.  tlon  was  ill,  becaufe  the  allegation  of  the  appearance 
of  the  defendant  was  fufficient;  and  the  allegation 
over,  that  it  was  with  confent,  &c.  was  immate- 
rial, and  that  the  plaintiff  might  have  only  traverfed 
the  record  of  the  appearance. 

Plea  ill.  But  on  the  other  fide  it  was  moved,  that  the  bar 

was  ill.      Hobart  110.     Latch   i^g.     yo.    138.     2 

Amendment.       Roll.  Rep.  II g.     But  by  confent  the  parties  amended. 

Upona  returnof      A  declaration  is  againft  a  (lieriff,  that  he  fuffered 

Cepi  corpus  &  pa-  |^js  prifoncr  to  efcape,  and  had  returned  Cepi  corpus 
^  paratu?n  habeo ;  vi^hereas  revera  he  had  not  the 
body  at  the  return  of  the  writ,  ^msre  if  this  decla- 
ration was  for  the  falfe  return,  or  for  the  efcape,  or 
for  both.  To  this  declaration  the  defendant  might 
have  pleaded  the  ftatute  of  23  Hen.  6.  but  he  de- 
murred generally,  and  fo  has  loft  the  advantage  of 
the  ftatute,  which  is  a  private  ftatute,  and  the  defen- 
Demurrer.  *^^"'^  ^^^^  confeffed  the  efcape  by  the  demurrer.    Saund, 

I54vi55-. 

So  that  if  the  efcape  be  well  alledged,  the  court 

will  not  countenance  error  in  other  Nonformalities, 
On  efcape.  The  declaration  was,  whereas   he   had    brought  a 

writ  of  debt  againft  M.  W.  and  recovered,  and  (hews 
all  the  matter  of  efcape,  ^c.  and  then  it  is  (as  ufu- 
Undequeritur^i^c,  ally  in  the  Common  Bench)  unde  queritur  quod  cum  he 
brought  a  writ  of  debt  againft  M.  W.  &c,  and  faith 
not  the  aforefaid  M.  W.  fo  it  may  be  a  ftranger, 
and  therefore  not  good.  Cro.Jac.  188.  pi.  5.  But 
upon  conference  with  the  prothonotarks,  it  is  the 

common 
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common  courfe  in  a£lions  on  the  cafe  after  recital  of  Courfe  of  decla- 
the  writ,  in  the  Unde  queritur^  to  begin  de  novo^  and  "'^^°^^-^- 
not   to  fay,  pradi£i\   ^c.     And  per  curiam:  Both 
courfes  are  well  enough. 

On  Non  omittasy  Capias^  and  Efcape.     The  Capias  Error  in  faa  not 
was  of  50/.   and  to  anfwer  5/.  Alano  Lockhart^   pro-  to  b^  affigned  oa 
thonotar\\      And  the  judgment  in  debt  on  f  he  efcape         ^^^^' 
by  default   is  50/.  and   this  was  affigned   for  err^r, 
for  the  judgment  and  Capias  was  but  o^  50/.  as  to 
the  party.      But  no7i  allocatur',  for  upon  the   whole 
the  judgment  is  riglit,  and  but  an  error  in  fa(R-,  which 
can  ot  be  affi/ned  on  the  efcape.      2  Keb.  Rep.  646, 
pi.  Si.      2  Saund.  q8. 

In  efcape  againft  the  marfnal,   the  plaintiff  decia-  a  ^alnft  the  mar- 
red, that    whereas    'J.  S.   was   indebted    to    him   by  flial  up.  n  a  fur- 
bond,  and  thereupon  arrefted   bv  Latitat  and  put  in  render  m  court. 
bail,  and   the  plaintiff   obtained   a  judgment;    who 
thereupon,   in  difcharge  of  his  bail,  did   render  him- 
felf  to  Sir  yohn  Lenthall'in  execution,  ar^  afterwards 
Sir  John  Lenthall  ,the  marfha!)  fuffered    him  to  ef- 
cape.    To   this   it   was   excepted,   that  he  rendered 
himfelf  to  the  marHoai  ,  whereas  he  ought  to  fay,  he 
rendered  himfelf  to  the  court,   for  it  is  the  a6l  of  the 
court  that  turns  him  over  to  the  Marjhalfea^  and  a 
judge  can  only  take  and  difcharge  the  bail.     But  it 
is   faid  here,   that  he  rendered  himfelf  to  Sir  John 
Lenthall  in  court-,   which  is  well  enough.      Sty.  330. 

The  declaration  was,   that  he  was  in  execution  of  i^eckratlon  as  to 
the  old  fheriff,  and  delivered  to  the  new  fheriff,  and  theoldandnew 
then   committed  to  the  marflial   by   Habeas  corpus^  meriif. 
and  then  fuffered  to  efcape.     Cro.  Jac.  587.  pL  il. 

This  exception  was  taken  to  the  declaration,  be-  it muftbefhewed 
caufe  it  was  not  (hewed  that  the  antient  fneriffs  de-  that  the  oid  :n&- 
livered  him  in  execution,   u-ith  the  caufes  of  impri-  "ff'^ehvereohim 
fonment,  to  the  new  Ineritts ;  ror  otherwile  it  is  an  new  fneriff. 
efcape  in  them,  and  not  in  the  marihal;  for  it  may 
be  he  was  delivered  per  indenturam  debito  modo  confec- 
tarn  for  other  caufes,  and  this  caufe  was   not   men- 
tioned.     And  a  declaration   ought   to   be  certain    to 
every  intent ;  and  though  it  be  faid.  Firiuie  cujus  he  jrirtute cum  &c, 
was  in  execution  under   the  new  fheriffs,  yet  that 
does  not  help  it,  for  it  is  but  the  conclufion  or'  the 

piemifiesj 
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premilTes ;  and  if  the  matter  before  does  not  (hew  he 
was  in  execution,  that  Pnstextu  cujus  will  not  ferve. 
In  debt  on  efcape.  The  original  and  Capias^  v;hich 
was  returnable  Crajl.  Martin*  in  Michael*  1658, 
was  fet  forth,  and  that  Sydly  in  exif  ah  officio  m 
December^  after  the  return  delivered  him  over  to 
C.  and  it  appears  not  that  the  prifoner  was  ever  in 
the  cuftody  of  Sydly,  But  by  IVindhaniy  he  could 
not  elfe  be  turned  over;  and  it  is  exprefsly  faid  he  was 
in  cuftody,  and  it  may  be,  no  writ  was  returned  by 
the  fherifF;  and  though  in  law  he  cannot  be  in  cuf- 
tody till  the  return,  yet  that  (hall  be  now  intended. 
Neither  need  it  be  faid,  that  the  (herifF  was  conti- 
nued in  his  office  above  a  year.  Keh,  Rep.  632, 
pL  119. 

Declaring  on  ef-       One  was  outlawcd  by  the  plaintiff,  and  hy  Habeas 

cape  on  outlawry,  corpus  he  was  delivered  to  the  Marjhalfea^  and  efca- 
ped.  Now  the  declaration  may  be  for  the  party  on- 
ly, and  it  need  not  be  an  a(ftion  on  the  cafe  tarn 
quam^  though  here  is  a  contempt  to  the  King.  Bridg, 
Rep.  8. 

Cafe,  not  debt.  The  plaintiff  in  debt  on  Efcape  declares  of  a  re- 
covery on  13,  outlawed  15,  and  that  he  was  taken 
up  by  a  Cap*  uilogat*  18  Car.  2.  after  the  yeaV,  and 
doth  not  declare  that  he  was  in  cuftody,  nor  that  he 
was  even  charged  in  execution  at  the  fuit  of  the 
party,  by  prayer  on  the  firft  judgment,  (in  which 
cafe,  though  an  action  on  the  cafe  will  lie,  yet  not 
a£lion  of  debt.) 

Taking  after  the      And  after  verdi£l  pro  quer\  Maynard  moved   in 

5'^^'  arreft  of  judgment,  that  this  taking  after  the  year, 

after  the  recovery  and  judgment  on  the  outlawry, 
does  not  make  the  prifoner  in  execution  at  the  fuit 
of  the  party,   without  prayer;    becaufe   it  may   be 

Eleftion.  intended,   that  the  party  intended  to  have  other  ex- 

ecution than  the  body.  And  relied  on  5  Co.  89. 
that  until  ele<?l:iori  made,  he  is  not  in  at  the  fuit  of 
the  party.  Sid.  380.  pi.  11.  1  Keb.  Rep.  408. 
pL  30. 

Though  the Cd(-        But  upon  Cro.  EL  850.   Shaw  2iX\(\  Cutler*s  cafe, 

pas  udagai"  ht     ^^^  nob.   Leizhton  and  Garden's  cafe,   the  court  in- 
after  thtye^r,  yet     ,.      ',        ,  °  ,      1       /o      •       I         r  1 

debciitsupouei-  clmed,  that  tiiough  the  Capias  be  after  the  year,  yet 
cape.  debt 
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debt  lies  againfl:  the  (herifF  for  the  cfcape,  without 
any  prayer  of  the  party  entered  on  record;  and  that 
he  u'hich  is  taken  upon  a  Cap*  utlagai'  is  in  execu- 
tion at  the  fuit  of  the  party,  till  the  party  difclaim 
it.     5  Co.  89. 

So  at^ion  on  efcape  on  mean  procefs  in  inferior  Need  not  fet forth 
courts,  by  virtue  whereof  the  defendants,  as  baihfFs,  V^y  P'^'"t  m  m- 

, .  .    ,     1       -^        n    .  •  II  r  r        I  1    ■  *^^"<^^  COUlt. 

did  duly  arrelt  him,  and  they  fet  not  rorth  any  pJamt. 
And  per  Cur':  This  is  but  inducement,  and  cured 
by  appearance,  the  Efcape  being  well  fet  forth.  2 
Keh.  Rep.  209.  pL  II. 

In  a<5tion  on  the  cafe  for  Efcape,  it  was  alledged  BailifF  of  a  fran- 
,jn  the  declaration,  that  the  fheriff  direded  his  war-  c^ife  delivered 

,       .     -i-rr      r         r  IT  n      1  the  perlon  arreft- 

rant  to  the  bailiit  or  a  franchife  to  arrelt  the  party,  ed  to  the  fherifF, 
who  arrefted  him,  and  delivered  him  to  the  under-  an^  faith  not  at 
fheriff  in   ea  parte  authorlzat\  ^c.  and  {hewed   no  ^^^^^P'^^^e- 
place  where  the  bailiff  delivered  the   prifoner  ;  for  it 
may  be,  it  was  out  of  the  county.     Sed  non  allocatur', 
for  the  {hewing  the  place  was  but  inducement  to  the 
action ;  and  when  he  pleaded  Not  guilty,   the  Efcape 
is  the  matter  material.     Cro.  EUz.  289.  pi.  5. 

Debt  upon  Efcape  was  brought  againfl  the  bailiff  It  Is  not  alledged 
of  a  liberty,  and  it  was  excepted  to  the  declaration,  that  the fhenff 

.  •>  ^  ^^     T       ^     ^       n       -rr  ^  made  warrant  to 

that  It  was  not  alledged  the  inenlt  made  a  warrant  the  bailifFofali- 
to  the  bailiff  on  execution,  but  only  that  A.  afore-  berty. 
faid,  by   virtue   of  the  warrant  aforefaid,  took  the 
prifoner,  and  faith  not  within  the  liberty  aforefaid. 

Sed  non  allocatur.    ^ 

Action  on  the  cafe  on  Efcape  brought,  and  the  p  refer  tin  curia  oi 
plaintiff  declares,   that  the  party  was  in  execution  at  the  will, 
the  fuit  of  the  teflator ;   it  is  good   without  faying, 
proftrt  in  curia  of  the  will,      Rol.  Rep.  78. 

Baron  and   Feme  brought  Efcape  ;   the   Baron  a r- Efcape  brought 
reds  the  prifoner  with  a  Latitat  in  his  own  name  foie.  ^•^^''^^and 
And  now  he  declares,  that  he  took  out  the  Latitat 
ea  intcntione  to  difcharge  the  prifoner,    upon  a  bond 
made  to  the  wife  dum  fola  fuit -y  and  by  three  ju{lices5 
it  is  good. 

Aaion  on  the  cafe  againil  a  bailiff  of  a  liberty  on  tjpon attachment 
an  Efcape  by  a  cJe pk   of  the  Hanaper  in  Chancery  \  of  privile^-, 
and  declares,   that  for  recovery  of  his  debt  he  profe- 
cuted  an  attachment  of  Privilege,    directed    to   the 

fheriff 
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{htx\^ of  Middlefex^adrefpond'  placito  tranf.  ea  inten* 
t'tone^  that  he  fhoald  put  in  bail  for  recovery  of  his 
debt  on  bond  ^  the  {herifFs  o^ Hdlddlefex  d'lr&Gt^d  their 
warrant  to  the  h2i\\\^  o^  fp^ejiminjier^  and  he  arrefted 
him,  ana  fufFered  him  to  efcape.  Cro.  Car.  329. 
Declaration  iU.  'The  declaration  is  naught; 

1.  Btcaufe  he  doth  not  fay  of  what  liberty  he  was 
baihfF,  or  wht^ther  he  hath  execution  or  return  of 
writs. 

2.  He  alledgc"?  he  had  an  attachment  of  Privilege 
to  arreft  him  in  Trefpafs^  intending  after  his  appear- 
ance to  declare  in  debt^  which  cannot  be,  unlefs  in 
B.R. 

Thereafonofde-  And  there  the  reafon  is,  becaufe  when  he  appears 
daring  in  debt  on  and  puts  in  bail,  he  is  fuppofed  to  be  in  cujiodia  maref- 
Trefpafi  in  B.R.  ^^//»^  ^^^  ^j^^  declares  againft  him  in  cuftody ;  but 

it  is  not  fo  in  any  other  court. 
Sheriff's  aaion        Upon   a  voluntary  Efcape^    the  (herifF  ftiall   not 
againft  the  cfca-  have  an  a6tion  on  the  cafe  againft  the  prifoner.  Aliter 
^^^'  upon  a  negligent  i^<?/)^.      Mo,  597. 

Sheriffs  of  N.  bring  a£tion  on  the  cafe,  and  de« 
clare. 

Whereas  y.  S.  recovered  againft  the  defendant  in 
debt  of,  ^£.  and  a  Cap*  ad  fatisfaciend'^  was  awarded 
againft  him,  by  force  whereof  they  diredled  their 
warrant  to  three  ferjeants,  l^c,  to  arreft  him,  who 
did  arreft  him  26  Febr.  ^c.  and  he  efcaped,  and 
afterwards  was  not  found  in  the  fame  county,  per 
quod  by  reafon  of  the  fame  Efcape  they  were  bound 
to  anfwer  the  debf  ad  dampnum^  &c. 

The  jury,  on  Not  guilty,  found  that  he  was  ar-* 
refted  about  the  26th  oi  Febr.  and  to  this  declaration 
it  was  excepted. 
By  warrant  and  ^'  They  alledged  they  made  a  certain  warrant, 
nothidfubjigil/o.  and  fay  x\oi  fub ftgillo  Jigillat\  and  a  warrant  without 
a  feal  is  infufEcient.  Per  cur':  It  is  the  ufual  form, 
and  they  do  not  ufually  fay,  fubjigillc,  &c. 

2.  They  fay,  they  are  chargeable  with  the  debt, 
but  fay  not  that  they  were  charged  or  damnified ; 
and  if  they  be  not  damnified,  they  have  no  caufe  of 
acSlion :  for  perhaps  the  party  will  never  fue  them, 

or 
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or  they  may  die  before  fult,  and  then  the  fuit  is 
gone. 

But  per  cur:  A6lion  lies  In  the  efcape  before  they  sheriff  may  have 
are  fued,  for  the  party  arretted  did  a  wrong  to  them  the  aaion  before 
by   the  efcape   and    refcous,    and    they   are  always    ^  *^  "*^'** 
chargeable  to  the  other  party  ;  and  if  they  ftay  till 
they  are  fued,  perhaps  the  party  that  efcaped   may 
die,  or  fly  the  country. 

3.  The  arreft  and   refcue  is  fuppofed  the  26th  of  Jury  find  the  ref- 
February'y  which  is  uncertain  whether  it  were  before  *^"^  "''*^'^'     '^* 
or  after  that  day ;  and  if  it  were  after  that  day,  it 
will  not  maintain  the  declaration,  for  then  it  can- 
not be  a  refcue  the  26th  day. 

But  per  cur^:  The  verdift  is  good  before  or  after  Verdia  good  be- 
the  day,  fo  as  it  was  before  the   fuit  commenced.  ^°'^  ^"^  ^'^^'^  ^^^ 
Cro.  EL  53.  plz.  ^        ^  ^  '^* 

If  judgment  be  given  in  debt  agalnft  the  iheriiF  on  Upon  an  efcape 
Efcape^  he  fhall  have  an  a£tion  on  the  cafe  againft^y  ^i'^^'^'^^' 
the  party  that  efcapes,  although  the  gaoler  licenfeth 
him  to  efcape,  and  he  fhali  not  plead  this  licence. 
Mo.  404.  pi.  541. 

Sheriff  of  London  brought   a£lion   upon   the  cafe  Aaion  lies,  tho' 
againft  P^/«,  becaufe  that  he  being  in  execution  un-  plaintiff  had  af- 
der  their  cuftody  at  Spicerh  fuit,   made  Efcape.,   ^c.  knlwiedgedVa- 
The  defendant  confefTed  all  the  matter,  but  further tisfaaion. 
pleaded,  that  after  the  Efcape.,   Spicer  had  acknow- 
ledged fatisfa£lion,  (being  after  the  Efcape)  upon  re- 
cord of  the  fum  recovered  ;   demurrer. 

Per  cur\'  The  adion  is  maintainable^  though  the  Damages  mitiga- 
plaintiff  in  the  firft  aftion  had  acknowledged  fatif- ^<^^' 
fa6lion,  the  payment  after  doth  not  take  away   the 
afbion,  but  mitigates  the  damage  only;   for  the  a6l 
of  a  third  perfon  fiiall  not  take  away  the  adlion  once 
vefted.     Lecfi.  237.  pi  321. 

Fitz.  N.B.  130.  b.  It  is  faid  there,  the  plaintiffs  ^.  if  they  ought 

in  this  action  ouo;ht  to  fhew,  that  they  had  been  im-  ^°  ^^^.^^  ^^^^ 
,,,,,.         ^,  .       f        ./  ,  weie  jmpleadea, 

pleaded  by  him  who  recovered  ;  for  they  cannot  have 
this  adion  before  they  are  fued.     ^, 


CHAP, 
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jfalfe  Jmpiilmmmt 

Arrefl:  after  the  ¥^  ^  bailifF  arrefts  one  after  the  writ  Is  returned^ 

writ  returned.  A   falfc  imprifonment  lies. 

Precept  from il-  A  precept  to  arrcft  from  an  illegal  court  will  not 

legal  court.  ^^^g  ^j^^  officer  from  an  adlion  ofja/fe  imprifonment. 

Hoh.  6i. 

Erroneous  pro-  Trefpafs,  ^c.  Will  not  lie  againft  the  fheriff  for 

"^*  executing  procefs,  though  it  were  erroneous,     Hoh^ 

48. 

Arreftbyawrong      One  afks  another  if  his  name  be  y.  S.  ?  who  fa  id, 
name.  Yes  ;  OH  which  he  arrefts  him  by  a  warrant  which 

he  had   to   arreft  y.  S.  yet  falfe  imprifonment  lies. 
Mq.  457.  pL  629. 
Arreft  after  ^u-        One  had  a  Capias  ad  fatisfaciendum  delivered   to 
perfedeas.  ^j^g  fherifF,  who  made  a  warrant  to  his  bailiff  to  do 

execution  ;  afterwards  zSiiperfedeas  was  awarded  and 
delivered  by  the  fherifFs  to  the  defendant,  being  his 
bailifr,  who  efcaped,  and  the  defendant  retook  him 
and  detained  him  in  execution.  This  fecond  is  falfe 
imprifonment^  for  though  the  firft  imprifonment  was 
legal,  he  having  taken  him  by  virtue  of  a  warrant 
made  before  the  Stiperfedeas  awarded  and  delivered, 
he  not  having  notice  of  SuperfedeaSy  was  e7<cufabie. 
But  the  detainment  in  prifon  was  afterwards  a  wrong, 
for  he  being  the  ftierifF's  fervant,  and  by  intendment 
having  time  given  him  fufficient  to  take  notice  from 
his  mafter,  ought  at  his  peril  to  take  notice  thereof. 
Cro.  EL  918.  pi  10.     Mo.  677.  pi.  921. 

An  adlion  oi  falfe  imprifonment  will  not  lie  againft 
a  (heriffor  gaoler  for  taking  the  body  by  virtue  of  a 
Capias  ad  fatisfac\  upon  an  erroneous  judgment,  for 
the  execution  is  gopd  till  avoided  by  writ  of  error, 
3  Mod.  325. 

The  liberty  of  a  man  is  fo  tender  in  the  eye  of 
the  law,  that  a  fmall  thing  amounts  to  falfe  impri- 
fonment. As  in  a  cafe  tried  at  Tork  allizes,  one  Ro- 
hert^s  cafe. 

One 


Chap.  1 6.    jTalfe  ampjiromttent.  481 

One  In  execution  in  the  county  of  Z^«<r^y?6r  de- P"e '"-ecntioji 
fired  to  be  brought  to  the  county  of  Tork  to  fpeak  to^^illtAtohTczx' 
Ms  friends,  and   being  there,  endeavoured  to  makeried into  the 
hiscfcaDe;  and    the  defendant  commanded    to  flay  <=o""0'o^^"/"'^ 

,  .  Vt  .11  •       •      1   •  -r  11  there  the  defen- 

him.     He  was  held  a  principal  imprifoner,  as  weil  ^.^^^  ^^^^^  y^,^^ 

as  thofe  that  laid  Hands   on   him.     The  defendant  &>. 

pleaded  Not  guilty.     Otherwife  had  it  been,  had  he 

pleaded  fpecially,  (viz.)  that  the  prifoner  was  brought 

into  another  county  at  his  own  defire.     But  the  jury 

honeftly  gave  but  two-pence  damage.     Robert*^  cafe 

at  7ork  allizes. 

If  a  man  be  in  the  hands  of  the  under-fherifF  in  SheriiT detains 
execution  for  debt,  and  the  debtee  tells  the  ^erifF^^^.P"^'^^"^"^^?"^^^ 
that  the  prifoner  has  fatisfied  him  ;  if  the  fherifF  re-  p^jd. 
leafe  not  the  prifoner,  it  is  falfe  imprifonment  to  de- 
tain one  after  the  plaintiff  hath  commanded  the  fiie- 
rifF  to  deliver  him.     Cro.  Jac.  379.     3  Buljir,  96. 
Rol.  .Rep.  240.  pi.  10. 

J.  is  in  execution  at  the  fuit  of  jB.  afterwards  B,  Plaintifftells  tho 
came  to  the  (heriff,  and  told  him  he  had  made  and  ^-^nff^ej^ad 
fealed  a  releafe  of  the  debt  to  the  plaintiff,  and  that 
therefore  he  fnould  deliver  him  out  of  execution. 
The  (herifFdoth  not  fo,  but  after  keeps  him  ftiil  in 
prifon.  The  plaintiff  brings  action  of  falfe  impri- 
fonment.    It  lies. 

By  ftat.   I  R.  1.  c.  12.    one  being   in  execution  Stat. iK.a.c.  12, 
(hall  not  be  fuffered  to  go  out  of  prifon  by  mainprife, 
bail,  or  bafton,  without  making  gree  to  the  parties, 
unlefs  it  be  by  writ  or  other  commandment  of  the 
Kino;  J  and  the  detaining;  him  after  this  amounts  in  ^,    .^ 

,  ,  .  f        .1  n      '    ■  r    I  •     !•     Shenfr  ought  to 

law  to  a  new  takmg :  tor  the  reitraming  of  his  li-  take  notice  from 
berty,  where  he  ought  to  have  it,  is  a  caption  in  law.  the  plaintiff. 
Here  the  (heriff  ought  to  take  notice  of  the  party- 
plaintFff,  and  at  whofe  fuit  he  is  in  cuflody. 

By  Coke^  detainer  after  this,  by  the  fpace  of  one  Detainer  after- 
hour,  is  falfe  imprifonment :  (a  continuance  of  an  in-  ""^^^^  is  falfe  im^ 
clofure  is  a  new  nufance.)     If  he  would  have  helped  P" '^^'^^"'' 
himfelf  here,  he  ought  to  have  fet  forth  that  he  knew 
him  not  to  be  the  plaintiff,  virho  told  him  of  the  re- 
■eafe.,    3  Buljir.  96,  97.      The  cafe  of  20  i/.  7.  19. 
differs  from  this  cafe,  becaufe  the  debt  of  the  King 

I  i  wa§ 
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was  fatisfied.     Rd,  Rep,   2^^o,ph  lOiniCrsiiryiic, 

379.  jliilifid  «'T? 

Party  who  {hewed      The  patty  who  Went  with  the  (heriff  to  fliew  to 

the  goods,  a  trM-  hjn^  where  the  goods  were  (in  execution),  the^judg-^ 

ment  being   fet  afide   afterwards,    was    a  trefpafler 

ab  initio 'i     but  that;  the  (herifF  was  not  fuabic  noar 

chargeable.     tSid.  125.     See  i  5/<aL  272.U  .£^1^,9^1 

*T.  Rciym.  73.  :'\   V:     ?    ;, 

If  one  be  arretted  by  procefs  oat  of  anJmftrlor 

court,  for  a  caufe  of  a^ion    which  does  not  artfe 

within  their  jurifdi£tion,  the  party -plain  tiff  may  well 

wrongfully,  [^c.  j^^jntain  his  action  againithim  that  levied  the  plaint* 

Or  the  officer  who  had  executed  it.     2  ^o.  214*.^ 

Show.  Rep.  148^  pi.  131.  204;  pi.  %v4n    Lutw,  156:$; 

S^in.  49.      T.  Raym.  421,  467. 

If  a  IherifF  juftify  by  force  of  a  Capias  to  him  xifir 
ie£ted,  he  lliall  fay  he  was^  fheriff  at  the  time  of  the 
arreft,  as   well  as  at  the  receipt  of  the  writ.     3^ 

a,  6. 48,  49. 

V,  In  trefpafs,  where  one  juftifies  as  an  officer  to  do 
execution,  De  fon  tort  demefne^  without  anfwering 
to  the  caufe,  is  no  plea,      ig  H.  6.  y.  a,     uw   irli 

In  falfe  imprifonment,  the  defendant  may  fiKrOir 
twenty  caufes  by  way  of  jufiification,  and  it  is  not 
double.     7  Ed.  4,  20.     Plowd.  Com.  86.  a. 

Where  the  fherifF  juflifies  by  execution,  he  muft 
plead  that  he  returned  the  writ;  /ecus  of  a  bailiff. 
Leon.  144.  pL  20.     Cro.  Eiiz.  181.  pi.  16. 

If  a  bailiff  juftify  by  force  of  a  warrant,  he  need 
not  fay,  hie  in  cur*  pro/a t\  for  the  warrant  doth  not 
continue  in  his  hands,  but  he  returns  it  to  the  flie- 
riff.     Rol.  Rep.  327. 

Though  the  proceedings  in  a  court  be  irregular, 
yet  if  the  court  has  power  to  iffue  out  a  Capias,  by 
this  warrant  the  officer  may  juftify  in  falfe  imprifon- 
ment.    Mod.  Rep.   173. 

If  a  bailiff  juftify  by  reafon  of  a  warrant,  he  ought 
to  (hew  the  place  where  the  warrant  was  made.  It 
.fufficeth  if  it  be  fhewed  in  the  rejoinder.  5  H.  7. 
5^4.     Long  ^  to  IQI,  b.. 

The  (heriff  ought  to  return  his  writ,  otherwife 
The  immediate  .  juftifitation  is  Hot  good  ',  but  it  is  fo  wich  the  fervant. 

officer  mufl-  ihew  FalfC 

rhe  procef^  re- 
turned. 
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Falfe  imprifonment  was  brought  againft  the  (lie- 
rifF's  bailifFj  be  juftifies  by  the  iheriff's  v/arrant  or 
Latitat^  who  arrciled  the  plaintiff,  and  required  the  juur o{ ihtUu 
defendant  to  be  aiding  to  him  ;  but  pleads  not  that  lifF, 
the  writ  being  returned,  was  executed.  Ytt  per  cur\ 
it  is  good^  for  the  ^lefendant  has  no  means  to  rein- 
force the  (heriiF  to  make  return  thereof.  Cn,  Car* 
446.  pi.  II. 

;  In  a(Slion  of  falfe  imprifonment,  the  defendant  juf-  By  procefs  out  of 
Vified  by  procefs  to  the  bail;fFout  of  the  court  of  the  '"J",','''°"' 
honour  of  P.  and  does  not  (hew  any  procefs  was  le- 
turned,  which  being  an  immediate  officer,  muft  be 
(hewed  :  contra  of  an  under-officer.  And  although 
he  need  not  (hew  forth  the  letters  patents,  yet  it 
muft  be  fpecially  pleaded  fuch  a  court  was  granted, 
and  that  virtute^  i^c.     2  Keb.  Rep.  293.  pi.  77. 

If  the  defendant,  in  juiliiication  of  an  arrefl-,  pleads  When  bill  of 
that  a  bill  of  Middle/ex  was  profecuted  againft  the  SnlftlU 
plaintiff,  by  which  the  fheriff  made  and  dire£ted  a  delivered. 
warrant  to  arreft  him  ;  it  ihall   be  intended  that  the 
bill  was  delivered  to  the  fheriff  before  the  making  of 
the  warrant,  till  it  be  fpecially  {hewed   to  the  con- 
trary.    In  this  cafe  he  juftfies  by  writ  to  the  fheriff, 
and  w^arrant  to  himfelf.     Saund.  299. 

The  caufes  of  demurrer  were,   becaufe   it   is  not  Cemurrer  for  net 
Ihewed  the  writ  was  delivered  to  the  {l:ieriff,  nor  the  an^d^w"arrantbe^ 
warrant  made  before  the  arreft;  and  ajfo  for  that  it  fore  arreft. 
is  not  averred  that  the  writ  was  returned.     But  non 
:allocaiur :  This  is  no  eiTential  matter,  nor  traver fable; 
: and  the  plaintiff  might  have  replied,  that  the  arreft 
was  before  the  delivery  of  the  writ,  elfe  the  court 
will  intend  it  to  be  delivered,  being  faid  that  virtute 
^of  5  writ  directed  to  the  (heriff,   and  warrant,    the 
'-iderendaiit  arrefted  ;  and   the  writ  needs  not  be    re- 
turned :by  a  hailiff  errant.      2  Kcb.  Rep^.  "607.  pi.  41. 
838.  />/.  70.   844.  ^/.  81. 
:    ~  So  in  Scire  fac^  on  recovery  in  a6^ion  on  the  cafe  ;  Del  very  orD/?>s 
-the  defendant  pleads,  no  Capias  iffued  out  againft  H,  tothell^eriftihaii 
delivered  to  the  fheriff.     Plaintiff  replies,  z  Capiaj  ^^'^^^^ 
ift'ued  out,  and  Non  eft  inventus  returned  ;   but  favs 
nothing  of  the  delivery  to   the  flieriff.      Defendaiit 
demurs,  and  judgment /)r^  quer\  for  delivery  to  the 

I  i  2  fneriff 
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{heriff  fhall  be    intended,     3   Keh.    Rep,    668.    />/. 

,,47-'  '.^^-\ 

Moilker  manui         Note',  TJpon  a'^dcm'urrer  to  a  replication  in  aflault 
inij^ojuit.  apj<j  battery  and  /v7/^a;  imprifofimenty  defendants  j ufli- 

fy  by  a  precept  to -arreft,  ^r.  The  principal  ex- 
ception to  the  plea  was,  that  the  juftification  of  an 
arreH:  by  MoUiier  ?narm5  impofuer\  was  not  any  jufti- 
fication  of  ihc  battery  ;  and  the  cafe  of  Stoney  and 
Calvert  was  cired,  HiL  3  IK  &  M,  which  upon  a 
demurrer  was  adjudged  accordingly  by  the  whole 
court.  %  Luiw.  929. 
As  to  the  time  /fhe  time  when  a  Latitat  ifllied  forth  is  traverfable, 
ot  t  etaKingout  ^^j   ^^^^  ^^  averred  otherwife  than  according  to  the 

the  writ  aduallv,  •/  ,  .  /i    '  • 

andtheTf/^ofit.  T^v^  ;  per  totam   curiam  \  Xox   a    relation   ihall   not 
work  a  wrong.     2  Keb.  Rep.  ij^.  pi,  56.     198.   pi. 

If  a  man  be  taken  in  vacation  by  a  warrant  with- 
out a  vTrit,  and  a  Latitat  be  procured,  Te^e  in  the 
term,  that  Te/ie  fhall  not  difcharge  the  wrong  done 
after  the  Te/h^  and  before  the  ariual  taking  out  6f 
thevvrit ;  but  the  plaintiff  may  take  iflue  that  he 
profecuted  truly.  But  in  trefpafs  and  falfe  impri- 
foriment,  the  defendant,  as  fherifF's  bailifF,  jufriiied 
by  a  Latitat^  Tefie  ^j  June^  Trin.  term  pa  ft. 
Writ  after  the  The  plaintiff  replies,    that  the  faid  writ  was  really 

arreft,  and  actually  profecuted  out  of  B.  R.  on   the  9th  of 

Augufly  which  was  after  the  arreft  of  the  plaintiff. 
Shall  not  preiu-        Defendant    demurs.     And  per  fftr';    This   Is  &n 
dice  an  under-      eftoppel,  efpecially  in  cafe  of  a  bailiff,    wliofe  w^r- 
■  rant  might  be  before  the  arreft  ;  and  all  writs  muft 

be  Tefte  as  of  the  term,  and  the  fheriff's  not  return- 
ing the  writ,  or  the  not  having  ahy,  fliail  riot  preju- 
dice his  under-bailiff. 
Butaftlonagainft       'Q^x.  per  curiam:   A  good  a£tiori  will  lie  againft  the 
'^^"^'  {heriff  or  bailiff  of  a  franchife  in  this  cafe. 

But  in  Plunket  and  Green's  cafe  in  the  fame  re- 
porter, 
E  contra.  In  trefpafs  and  falfe  imprifonment  againft  the  fbe- 

riffand  bailiff,  the  defendant  juftified  by  warrant  on 
writ  to  the  fheriff,  as  Long  and  Bolton^ s  cafe.  The 
plaintiff  replies,  No  writ  was  then  taken  out.  De- 
fendant demurs,  and  judgment  pro  qucr'-y  for  thouo;h 
4  the 
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the  baillfFhath  a  warrant,  yet  he  is  liable  if  there  he 

no  writ.      Contra^  if  the  writ  be  void  and  delivered.  Warrant  ani  no 

1  Keb.  Rep.  -fOS'  pi-  09-  :• 

Trefpafs  and  fdlfe  imprifonmerit^  the  defendant  juf^.  Antedate  will  not 
tifies  by  arpert  <^h  Latitat.      Plaint ifF  replies,  The  writ  ^"*"- 
w^as  taken  out  after  the  arreft.      Defendant  demurs^ 
Per  cur'':  The  antedate  of  the  writ  will   not  fufnc^^- 
if  the  proceeding  be  after.     And  judgment  pro  quer^i 
2,Keb.  Rep.  213.  pi.  2  1. 

And  as  to  pieadins;  as  to  the  time,  Richarclfon  and  Traverfe  that  he 
Fricht's  cafe  is  to  be  obferved.     The  plaintifF  fup-  was  guilty  betore 

-  .  J^  *     or  atcer,.  o c,, 

pofed  the  arreft  and  '  impnfonment  to  he,  lo  Decern,  * -;--  -it 

29th  Elix.  Defendant  pleads,  bv  virtue  of  a  war- 
rant from  the  flieriff  he  did  arreft  and  innprifon  him 
the  fecond  and  third  day  o^  December  before;  abfque 
hoc  that  he  Vv^as  guilty  before  or  after,  i^c.  PlaintifF ^^^P^'^ation  that 
replies.  He  v/as  gqiity  of  the  trefpafs,  l^c.  after  the  ^^^^^^  ^"'^  ^  ^' 
third  day  of  December .^  proiit  in  narratione  fua  fpecifi- 
catur^  and  ifTue  upon  this,  and  well  enough  j  though 
he  faith,  only  he  was  guilty  after  the  third  day:  but 
faith  not,  and  before  the  action  brought.  For  when 
it  is  (aid,  he  was  guilty  after  the  third  day,  i^c.  prout^ 
i^fc.  it' is  to  be  intended  to  be  the  third  dav,  and 
the  day  of  which  he  counted.      Cro.  Eliz.  95.  pi,  6. 

To  all    the  imprifonment,  but  eleven  hours,  the  j\yo„cuh.tor>an, 
defendant   pleads  Not  guilty  \  and    to  the  imprifon- and  juftifles  as 
ment  for  eleven  hours  he  juftifies  as  (herifF.   for  that  ^;  "^  ^^l' the  re  - 
the  plaintiiT  hindered  him  m  the  execution  of  his  of-  raying  to  the  /T 
iice,  and  faid  nothing  to  ihe  Vi  i^  artnis.,  yet  good.  ^^  ^^'*^■-' 
&/^W.  78.     But  this  cafe  went  farther,   1  Keb.  237. 
The  trefpafs  and    falfe    imprifonment  v/as  laid   the 
^i^koi  Aprili  the  defendant  juftifies  at  another  day 
m  IVarw.  as   fherifF,  abfque  hoc  that  he  was  guilty  T^averre  of  tfe 
the  iirft:  of  Jpril.,  or  at  any  time  before  or  after,  tim?.  and  piaoc'. 
while  he  was  iheriff,  or  at  any  other  place.     Per  cur\' 
This  traverfe  is  fu&cient,  and  the  plainrifF  muft  re- 
-ply  and  (hew  if  there  were  any  other  afFault  or  im- 
prifonment.    Alfo   the    traverfing   the   time  before 
and  after  doth  not  lock  up  the  plaintiff  from  aflign- 
ing  another  day  and  place,  efpecially  the  thing  being 
iucgj^si^  ^aundi  j:8^  ^Keb.  Rep,  237.  />/.  13. 

113  JuRilica- 
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Time,  yK^?  cT*  Juftification.  In  falfe  imprifonment  by -a  Wifc  Af 

ea  em  ranjgrej. ,  g^pp^^^^i^  ^g  ^^,^^  gi/^u  out  of  Chancery^  and  afreft- 
ing  him  by  the  {heriff's  warrant  thereupon.  The 
joftification  being  by  an  a£t  in  the  fame  county^  and 
jaftifying  all  the  time  in  the  declaration^  though  it 
do  not  agree  with  it  in  the  day,  but  concludes,  qua 
eft  eadem  iranfgrejfio^  is  good  enough,  the  day  not 
being  material ;  and  the  replication  is  not  good,  if 
it  vary  from  the  day  in  the  declaration,     Cro,  Car. 

-   228.  pl.o.  .v?*,f^t;";  .  ?d };  -:■  -\hn^. 

TThficalfi.  The  cafe  was,  Trefpafs,   &c.    utt'imo  die  O^aL 

6  Car.  and  detaining  him  in  prifon  for  two  days. 
Defendant  juftifies,  becaufe  13  j^ug.  6  Car,  a  writ 
of  Supplicavit  iflued,  and  by  warrant  from  the  (herifF 
to  the  defendant,  he  arretted  the  plaintifF  21  Sept, 
and  detained  him  two  days,  ^c.  qua  eft  eadem  iranf- 
grejjlo,  esff .  ^ 

place,  quaefi         In  ^^^^^  imprifonment   In  London  verCus  W.  de- 
^ademtranfgreJ]lo>  fendant  j'lfiifies  in  Norfolky  by  force  of  a  warrant  to 
the  Che  riff,  qua  eji  eadem  tranfgreftioy  abfque  hoc  that 
he  is  guilty  in  London,     PlaintifF  demurs  generally. 

Traverfe  double.  I.  Becaufe  the  plea  is  double;  for  the  juftification 
in  Norfolk^  qua  ejl  eadem  tranfgrejftoy  had  been  fuffi- 
cient  without  more,  and  then  the  traverfe  makes  it 
double.     But  per  cur*:  You  {hall  not  take  advantage 

General  demur-    of  this  upon  a  general   demurrer.     RoL  Rep.  ZZJ. 

^^^'  pi.  26.     Cro.Jac.'^']2.pLi. 

Warrant i/<: m  2.   He  juftifies  by  warrant,  and  faith  not,   bic  in 

pii  fTolat\  curia  proJat\  P^r  <:z.'r'.-  They  need  not  fhew  this  to 
be  in  court,  for  it  appears  to  be  executed,  and  that 
^he  warrant  is  returned  to  the  OierifE  And  fo  for 
this  lalx  point  is  Rol.  Rep.  327.  _ 

Trefpafs  in  Xo«-        Trefpafs  in  London.     Defendant  juftifies  by  a  W?ir- 

rfo«,juftificati',n    jant  in  the  county  of  iV.  qua  eft  eadem  tranfgref.  i^c. 

inM«  U*  ^^^  traverfeth,  that  he  is  guilty  in  London^  vd-olibi 

ei^tra  com'  N.   and  good.     Cro.  Jac.  372.  %    ,.-^,/ 

VJhtre  ^a  ejl        I^  ^^^  defendant  in  trefpafs  juftify  the  fame  day 

<dr^«K  is  not  ne-   and  place,  it  is  not  neceffary   to  fay,  qua  eJi  (odem 

ce/Tary.  ^^        "^A^X.    I38.       Keb.   27,    29.  '       '  \" { 

Upon  falfe impri-  Falfe  imprifonment  by  a  woman.  The  defendant 
fonment,  defen-  faith,  that  ^t  was  carried  io  Southwark  by  her  con - 
tr?wnfeot!"*  Tent,    which  is  ihe  fame  imprifonment  i  and  this  is 

no 
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no  plea,  for  imprifonment  Is  againft  the  v/Ill  of  one, 
and  that  is  not  fo,      14  //.  6.   2. 

So  in  aflault,  battery,  and  wounding;  the  defen- That  M<^///>fr 
dant  faith,  that  he  laid  his  hands  upon  the  pIaintifF''''j»«^''^/"'/'"*'» 
peaceably,  and   arrefied    the  plaintiff  the  fame  day (.^"^^"'"*^^^'"' 
which  is  the  fame  aflault,   battery,  and  woiJnding} 
and  held  it  was  no  plea  for  the  reafon  aforefaidi     21 
H.J.  49.    -''^^  ■■  -■"'■;  \         ■   -^^-^  ^^ 

Yet  in  falfe  imprifonment,  the  defendant  juflifies  That  he  arreted 
as  (heriff,  that  he  arretted  the  plaintiff  by  a  Caftas \  ^Z^^^cafm!'' 
and  it  is  good,  if  he  fay,  It  is  the  fame  trefpafs,  other- 
wife  not.     12  E.  4.     Bro.  Falfe  Imprifonment  29. 

In  falfe  imprifonment,  the  defendant  juftifies  (as  Juftification  lo- 
^(heriff)  the  taking  the  plaintiff  by  force  of  a  Capias  "^' 
dire£led  to  him  at  D.  within  his  county  of  G,  where 
the  plaintiff  declares  of  an  imprifonment  in  another 
county,  there  the  travcrfe  of  the  county  is  good  \  for 
the  defendant  cannot  take  the  plaintiff,  by  force  of 
the  faid  procefs,  in  any  other  county  than  where  he  - 

is  (heriff:  and  fo  the  juftification  is  local,     3  Leon, 
97  in  Partridge  and  Poo/'s  cafe. 

The  defendant  juftifies  the  arreft  quoufque  bond  Juftification,  • 
given  to  appear  in  B,  R.  cbfque  hoc  that  at  any  time 
he  did  arreft  without  reafonable  caufe,  until  he  gave 
fuch  bond.  Plaintiff  demurs  generally.  Per  cur*: 
The  juftification  is  good,  and  the  plaintiff  fhould 
have  traverfed,  abfque  hoc  that  he  was  arrefted,  and 
detained  till  obligation  to  appear  in  B,  R,  ^  Keb,  Tiaverfe. 
'^^^Rep.  165.  /)/.  42. 

"'     Falfe  imprifonment.     Defendant  juftifies  by  arreft,  De  injuria  fua 
by  virtue  of  a  warrant  of  the  fheriff  on  a  Latitat,  ^^^^'l^};^^ 
The  plaintiff  replies,  De  injuria  fua  propria  abfque  tali  of  ^  Latitat  and 
caufa.     This  is  naught  upon  demurrer,  being  matter  warrant, 
of  record  ;  but  iffue  being  taken  upon  it,  and  being  •        T 

in  the  affirmative,  It  is  a  Jeofail^  and  good  after  ver-  '■'■■: 

d:£l:.     Judgment />ri?  ^«^r-.     Keb.  Rep.  125.  pi.  37. 
J64.  pi.  ri5. 

Tne  defendant  juftified  by  a  writ  fued  out  of  B.R-  Matter  of  rcc6r<i, 
tci  vie*  Devon*,  and  warrant  and  arreft  thereupon  at  f^'^*  P"^ ''*.'^®^""* 
D.  tffc.  Replication,  De  injuria^  ^r.  abfque  tali  caufa, '  ^^'  '  * 
Defendant  demurred  generally,    and  judgment  ifor 
iiim  i  for  it  is  ill  upon  a  general  demurrer  to  put  the 

>:^mav         J  I  ^  matter-  -^  •  .  : . 


"Execution  muft 
plead  return  of 
the  writ. 
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matter  of  record  and  fa£l,  and  variety  oF  matters,  int 
one  ifTue,  as  the  warrant,  arreft,  i^c.     3  Lev.  65. 

The  defendant  juftiHes  in  falfe  imprifonment,  be- 
caufe  a  writ  o{  Vi  laka  removenda  came  to  the  fherifF 
to  remove  the  force.  The  plea  need  not  fay^  they 
found  him  refeftentein  in  ea  -parte. 

Where  the  iherifF  juftifies  by  execution,  he  muft 
plead,  that  he  returned  the  writ ,  fecm  of  a  bailifF. 
Leon.  134.  pL  20. 

In  trover  of  3C0  (heep,  i  Dec,   36  El.   defendant 
pleads,  that  he  was   (herijfF  of  conC  Linc\  and   that 
y,  S.  recovered  againft  the  plaintifF  1 00/.   and  up6ii^ 
that  a  Fieri  facias,  which  writ  was  returnable  C»*i7/*  it 
/fV  Jnimar\   35  EL   that  this  was  delivered  ro  him\'^ 
I  0£f.  30  El.  that  he  on  the  20th  of  0^.  took  the 
faid  300  (heep,  and  on  the  2  2d  of  0^^  fold  104  fheep 
Butnoconver-     for  40 /.  and  that  the  other  196  (heep  remifned  pro 
/ion  confeffed.      defeSfu  emptorum ;  and   at  the  fame  day  oi  Crajtiii 
Animar^  he  returned  the  faid  writ,  and  all  this  mat- 
ter, the   which  is   the   fame   cov\vtx£iox\.,  ^bfque  hoc 
that  he  converted  them  aliter  vel  alio  modo,     Per^ 
cur'':  The  plea  is  infufficient.  ■   '  -  • 

I.  Becaufe  by  his  plea  he  doth  not  confefsany  • 
converiion,  and  then  the  traverfe  is  ill.     He  ought 
upon  this  matter  to  have  pleaded  Not guiltyy  ^Vid^i- 
ven  it  in  evidence.  ;  ^   \       "■   ^  : 

How tVis  traverfe       2.  Becaufe  the  declaration  fuppofeth  the  trover  and 
extends.  converfion  to  be  the  lirft  of  December.,  36  El:  and" 

he  juflifies  the  converfion  in  O£fob.  35  El.  foJie  meets  ■ 
not  with   the   plaintiiF  in  time,    and  therefore  ^.e 
ought  to  have  traverfed,  and  the  traverfe  alitir  vel 
alio  modo  (h2\\  never  anfwer  to  the  time,'  brut  to  the' 
manner  of  the  converfion. 

3.  He  makes  not  any  jufliiication  for  four  of  the: 
fheep,  but  that  he  feized  them;  but  Jie  (hews  not 
what  he  did  with  them.     Cro.  EL  433.' 
]u',V.:*cat!on  to         In  an  adion  of  battery,  the  defendant  juftifies  by 
prevent  refcuing  command  of  the  bail  ifFs,   to  prevent  refcuinggoods 
«r  goods.  feized  on  execution.       Replication,    De  injur*  fua 

Replication  and  propr\   and  travcrfcs  the  command   of  the   barlifFs. 
Dsfsndaiu  demurs  generally.     K.cfolved  that  the  tra- 
verfe 


iverle,  i^c. 
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verfe  was  111,  for  he  might  do  It  of  his  own  accord, 
to  prevent  a  breach  of  the  peace. 

But  it  was  alfo  faid,   that  the  defendant's  plea  was  Traverfeill,  and 
ill,  becaufe  the  action  being  of  a  battery  at  D.  ar>d  al^o  plea  ill,  for 
the  Juftification  at  5.  in  the  fame  county,  and  the  ^^'"^^^^'^^^^^r^*^- 
bailiffs  had  authority  through  the  whole  county,  and 
ib  the  juftification  not  local;  and  therefore  he  ought 
to  have  juftified  in  the  fame  place.     And  if  the  place 
had   been   material,  he   ought  to  have  traverfed   all 
other  places  within  the  faid  county.    Wherefore  judg- 
ment was  given  for  the  plaintiff.     See  3  Lev.  1 13. 

Upon  a  juftification  (for  an  efcape)  by  a  Habeas  Tr^vtr^QoiVir' 
corpus^  virtute  cujiis^  &c.  The  plaintiff  in  his  repli-  tutecujus,  &c, 
cation  traverfed  xht.  Virtute  cujus^  and  the  Chief  Juf- 
tice  was  of  opinion  that  the  tra verfe  was  ill^  being 
as  alledged  of  matter  in  law  ;  but  the  other  three 
Juftices  were  of  a  contrary  opinion.  The  plaintiff 
had  judgment.     Lutw.  632. 

Tra  verfe  in  replication,   De  injuria  fua  propr^  ahf'Tr&vtr(&  ahfque 
^ue  tali  warranto.     Et  hoc  pet'  quod  inquiratur  per pa-^^^^  'warranto, 
triam.     Exception,  that  it  ought  to  have  been,  ahfque 
hoc  that  there  was  fuch  a  warrant,  and  not  as  above ; 
but  the  court  inclined  it  was  good  notwithftanding. 
2  Lutw.  1460,  ^c. 

^  Scire  fac*  ui^ion  ajudp;ment  in  debt.  Defendant  That  the  flierlfF 
pleads  a  Fieri  fac'  direded  to  the  fheriff  of  Z.  for  ^^'^^^'^^  ^^^^'^^^ "" 
vying  the  debt,  and  he  by  force  of  it  took  divers  flieep 
of  the  defendant's  for  the  debt,  and  yet  detains  them. 
Per  cur':  It  '\^  a  good  plea,  although  he  do  not  al- 
ledge  that  the  writ  is  returned ;  and  although  the 
writ  is  conditional,  ita  quod  habeas  denarios.,  is'c.  for 
the  plaintiff  hath  remedy  againft:  the  iheriff,  and  the 
execution  is  lawful,  which  the  defendant  cannot 
refift. 

If  in  falfe  imprifonment  the  defendant  juflifies  hv  where DewJurU 
a  Capias  of  the  fheriff,  and  a  warrant  of  the  {heriff/"^^''^/"'''^  is  noc 
to  himfelf;  there  De  injuria  fua  propria  generally  is^^^°  ^^^* 
not  a  good  plea,  becaufe  a  matter  of  record  is  par- 
cel of  the  caufe.     But  there  he  ought  to  fay,  De 
injuria  fua  propria^  and  tra  verfe  the  warrant,  which 
is  matter  en  fait. 

D.  brought 
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Ixccution  agalnft      /).  brought  ac^ion  of  afTauIt,  battery,  and  impri- 

lI^umMc,  '■°"'n^"t  of  hfs  ^ife.  ''g^i"ft.  ^^-  =""1  ^  in  C.  5. 
berfirftnamebe-  Defendants  plead  a  fpecia!  juflification,  (vi?:.)  that  iri 
ing  continued  in  ^^^^  2  7^^.  a<Slion  of  trefpafs  was  brought  by  Ai 
crrwr(S'/a\'  againft  Julian  G.  and  on  general  ifllie  found  for 
AvCTJweftt,  Julian  G.  and  judgment  for  her ;  and  afterwards, 

and  before  execution,  Julian  G.  marries  the  plaintiflF 
J^.  and  afterwards  writ   of  error  was  brought  in 
B,  R.  and  upon  a  Scire  facias  againft  the  iaid  Julian, 
judgment  in  C.  B,  was  reverfed  ;  and  afterwards  Ca* 
fa*  was  directed  to  TV,  and  Tf^.  the  ftieriff,  to  take 
the  faid  Julian  G.  and  they  took  her,  with  an  aver- 
ment, that  the  faid  Julian  G,  and  the  wife  of  the 
now  plaintifF,  was  one  and  the  fame  perfon, 
D€sn»c«r.  Plaintiff  demurs,    becaufc  when  the  warrant  ts 

againft  Julian  G.  there  is  no  fuch  Julian  G,  for  by 
hj^r  marriage  with  the  plaintifF  fhe  had  another  name, 
and  his  averment  cannot  help  him,  becaiife  it  agrees 
npt  with  his  warrant.  But  aliur^  had  the  variance 
ll^en  in  the  name  of  baptifm  only. 
-.  But  per  cur\'  The  Scire  facias  was  according  to  the 
jjjdgment  in  the  C.  B.  and  well  then  might  all  th« 
fubfequent  procefs  be  fo^  but  if  the  hufband  ,ha4 
come  upon  the  Scire  facias^  and  (hewed  how  that  {he 
was  covert,  then  the  a£lion  ought  to  be  againfl;  both 
of  them.  And, 
AiRuttaacci  2.  The  parties  themfelves,  in  all  the  proceedings 

throughout,  have  all  admitted  that  fhe  is  the  fame 
perfon,  and  had  the  fame  name,  and  they  (ball  be 
concluded   from  faying  the  contrary.     And  though 
,  ,.,,--,  t|ie  fherifFhad  (hewed  the  marriage,  this  was  bur  a 
AWealie^tton/I^Jare  allegation  and  fuggeftion  of  the  (herifF;  and^it 
■^  a.pp^^TS  not  whether  it  were  judicially  fo  or  not. 

3.  It  would  be  dangerous  for  the  (herifF  to  rerurrt 
a  Non  ejl  inventus ;  for  becaufe  the  parties  have  all 
admitt^^  her  name  to  be  fo  in  all  proceedings,  the 
Mcfjeh  fiber i^  (liall  be  eftopped  alfo^  3  i/.  7.  10.  and  then 

j&ciion  on  the  cafe  would  Ite  pn  the  falfe  return,  if 
the  woman  fliould  be  in  the  company  of  theiherifF, 
'and  the  party  fiiew  her  to  the  fli^riff,  and  (he  e£cape. 
Brmnl%xl.     2  Buip.  80.    '       '''=''^  ^^  *  'Z 
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In  trerpafs  for  taking  coods,  defendant  pleads  a  Y^t'^"^*  \'». t^c 


time  of  taking 
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recovery  in  the  court  oi  Dorchejier^  in  debt  a gainft  from  the  time 
the  plaintiff,  and  execution  upon  this  by  Fieri  fac*  5  thenarr. 
and  jurtifies  the  taking,  appraifing,  and  fale  (by  con- 
fent)  of  the  plaintiff,  in  part  of  the  fatisfa£tion  of 
the  judgment  recovered,  qua  eji  eadem  captio.  Plain* 
tiff  demurs,  becaufe  the  defendant  varying  in  the 
time  of  the  taking  from  the  time  alledged  in  the  de- 
claration, he  ought  to  traverfe  any  other  takings  for 
the  fame  goods  may  be  taken  at  feveral  times,  and 
the  qua  Tji  eadem  captio  is  not  fufHcient  5  as  2  Jq^  ^'^  ^^  *^^* 
.X46..   .,,_.,,  ..^',,  ,,  ^     ,  ^„ 

But  ferrcut^:,  *ThQ  averment  fufHcetb.     Keil.  if, 
Buljir.  138.     Cro.  Car,  228. 

.  Juftification  in  trefpafs,  affault   and  battery,  by  By  procefs  out  of 
procefs  put  of  an  inferior  court  of  record,  is  not  good  inferior  court* 
without  {hev^ing  whether  the  court  was  holden  by 
.charter  or  prefcription.     I'Jo.  165.  ^ 

In   trefpafs  of  battery,   the  defendant  juftifies   by  Battery, 
procefs  to  arrefl  one  JVood^  and  the  plaintiff  would 
have  refcued  him;  whereupon  he  did  molliter  manus 
Amponere, 

,     The  plaintiff  replied,  De  injuria  fua  propria^  ahfque  De injuria fua 
hac  that  the  defendant  had  virtute  of  fuch  a  warrant/"'"/"''^  w*'^* 
taken,  as  that  by  which  the  defendant  juflil^ed.    De-  ^^'"'^  '"^"^** 
,fendant  demurs.     Per  cur'*:  The  juftification  is  fuf • 
.ficient,  and  better  by  the  admittance  of  the  replica- 
tion, than  if  the  ilFue  had  been  offered  De  injuria  fua 
-propria  generally,  without  fuch  traverfe.    2  Keb,  Rep. 

293.  j5/.  77. 
_      In  trefpafs  and  imprifonment,  the  defendant  jufti- That  which  if 

f^es  by  a  Capias,  and  that  the  plaintiff  did  afterwards ^^^^^J^f^J^^J*'^ 
.efcape  ;  and  he  being  bailiff,  did  follow  him  by  vir- traverfcd. 

tue  qf  the  fame  warrant  taken  out  upon  the  Capias, 
plaintiff  replies,   He  efcaped  by  the  licence  of  the 

Pieriff,  and  trayerfeth  the  later  taking  by  virtue  of 

the  warrant,.     Ber  cur':  The  traverfe  is  idle,  becaufe 

the  piaintiif  had  fufficiently  confeffed  and  avoided  ; 

and  if  be  efcaped  by  the  (heriff's  licence,  that  ought 

to  be  the  thing  put  in  iifue,  and  not  the  traverfe, 

J^rownl,  197. 

2  Upon 


4p^  fdife  JmpliToiimnit.    Chap.  i6, 

Nof  ffieu-n  from       Upon  a  juftification  hy  a  {herifF''ii  warpnt  h^td- tnC 
^vhat  cour-:  the     b^F  WHS  ill,  for  that  it  vvas  not  (hewn  ouV  o^^^^ 

Capias  liiiied.  r>       '         -  rr      ^  i     r      '      i'    '--    i-   "::■»-•-'(** 

court  the  Capias   nlaed ;  and  for  that   the  pTaiiuiff 
iiad  judgment.      2  Lzittv.  1460,  &c.'   ' 
jiT#Jf?catron  by       >  Jn  trefpafs  againft  two  foraflault  and  battery,  an^, 
^'*/f  iaKdo"'"'^     nTen?.ce?,  ^c.  and  breaking  Open  tlie  dwelt  I  hg-boufe,7 
^h  one  of  the  defendants  juftifies  W  virtue  of  a 
viTit  De  homine  replegiando  W.  L.  arrd  a  warrant  de- 
livered to  the  Other  from  the  fheriff  for  that  pur pofe^ 
in  vvhofe  aid  he  entered,  the  door  being  open,  and/ 
the  plaintifF  afiaulted  him  ;   whtvtw^onmolhfermanus 
impofult^  iffc.   the  oti;er  defendant  imparls.    ." 
Oyer  of  warrant.      Then  the  plaintiff  prays  over  of  the  (h  e  raff's  war -^ 
rant,  which  appears,  to  ^be  directed  to  all  his  baiiin?,^ 
IlepTication,  ana  ^nd  then   replies,  \Z)(?   hmtrJa  fua  propria^  and    tra- 
traverfe^thecom-  verfes.  That  the  firft  defendant  entered  by  conimandT 
*^'*"  *  of  the  other  defendant  j  and   the  defendant  rejoins, 

that  he  entered,  ^c.  by  command  of  the  other,  and 
then  tenders  iffije  thereon.  And  the  plaintiff"  de- 
murs  fpecially.  2  Lutiv,  1425,  1432. 
Judu  p-^o  quer'  Judgment  was  given  Tor -the  plaintiff;  and  it  feenis 
chiefly  for  the  defeat  of  not  averring,  that  IV.  L, 
that  was  to  be  replevied,  Vv^as  in  the  plaintiff's  houfe. 
at  the  time  of  the  entry  made,  l5fc.  and  the  reporter 
fets  forth  feveral  cafes  to  that  purpdfe." 
Thereafon,  ^"^  ^s  to  an  exceptTon,  that  the  writ  De  h6?nine 

replegiando  was  conditional,  as  Nifi  captus   fuit  per^ 
fpeciale  mandatum  d-jmlni  regis^  iifc.     The  defendant,' 
he  fays,  ought  alfo  to  have  averred,  that  IV.  L.  was 
not  taken  bv  any  foecial  mandate,  ^c.^ 
No  "precedents  to      And  the  reporter  further  adds,  that  being  in  fome 
be  found,  doubt  as   to  this  matter,  he  made  what  fearch  he 

could,   hut  found  not  in  any  book  any  juftification 
by  virtue  De  homine  replegiando.,  or  any  authority 


lar  want  ot  aver- 


concernms;  it. 


Upon  a  juftification  by  sn  attachment  of  good?,  and 

demurrer,    fee  Lutw.  1456,  ^c.  that  if  a  trefpafs  be 

alledged  the  loth  of  November.,  and  the  juftificatron 

^udt  efl  esiem      is  the  llth,  qucc  ejl  eadem  tranfgrejjlo,  that  the  plei 

tranjgrc£io.         \^  good  without  any  traverfe. 

Addition  of  tra-       That  although  the  plea  was  fumcient  in  matter  of 
■veiic,  ill,  fubftance,  yet  the  addition  oif  the  traverfe,  that  they 

are 
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are  guilty  aliter  vel  alio  ??W(7,  (although  meer  furpla- 
fa'ie)  being  fpeciallv  (hewn  for  caufes  of  demurrer, 
had  made  it  ill.     Mo.  864.     Saund.  312. 

That  an  attachment  of  fuch  a  number  of  goods  Attachmeot  un- 
is   not  juftjfiable  ;  and   faid,    that    one  Tingle  thing  ^^^^'^^^*''^^' 
alone  mi2ht,  be  attached  ;  and  by  the  Chief  Jufticc, 
that  there  ought  to  be  a  reafonable  diftrefs  to  make 
the  defendant  appear. 

That  it  did  not  appear  that  the  flieriffs,   before  Shev/s  no  autKo- 

whom  the  courts  were  held,  had  any  authority  ^q  ""'^^ ,'°  ^^^'^  ^^* 

'  ,      •'  J  courts. 

hold  them  ;  and  for  thefe  leafoiis,  judgment  was  fqr 
the  plaintifF. 

See  the  Judges  opinions,  2.  Vent,  92.  upon  a  fpe-  fuftificatlon  of 
cial  demurrer,  that  the  travetfe  ought  to  have  been  taking  cattle  on 
.  omitted  out  of  the  defendant's  plea,  who  juftified  in  and  dVcammg^"^ 
trefpafs,    (for  impounding  plaintiff's    cattle,  qucujque  ihzmuW^lzinuS 
£ne?n  fecit  of  lo/.)   by  virtue  of  a  Fieri  fac'  for  10/.  paid  the  money 

.  to  the  ule  oi  tJiS 

debt,  and  40  j.  for  cofls,  ^c.  upon  the  (lieriff's  war-  Hienff. 
rant,  whereby  he  took  the  plaintiff's,  cattle  in  ex- 
ecution, and  caufed  them  to  be  appraifed,  and  kept 
them  in  cuftody  until  the  plaintiff  paid  the  execution 
money  ;  and  traverfes  that  he  is  guilty  before  or  af- 
ter. ,  By  the  Chief  Juftice  and  R.  The  juffi  Heat  ion 
fhould  have  been  till  he  paid  the  money  to  the  ufe 
of  the  plaintiff,  and  not  to  the  ufe  of  the  Oieriff; 
and  no  authority  in  law  to  deliver  goods  back  upon 
payment  of  part  of  the  money;  it  feems  the  goods 
ought  to  have  been  fold.  Cro.  'Jac.  246.  Judg^ 
rnent  />r<3  quer*. 


ni^n  --Si: 

CHAP.       XVII. 


I  ^  London  and  MiddJefex,  both  fheriffs  make  fcfut  Two  perfons  and 
one  in  both  counties  ;  and  therefore  it  fe^ms  to  ^^^^  ^^"^^^   "^ 
be  a  good  caufe  of  challenge,  if  the  writ  appears  to 
be  returned  by  one  Sheriff  only  ;  an<i  if  one  of  them  r    ,1,      a  ^f 

'*-■'•■        dies,    chap.  2. 
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dies,  th^  ofiice  i^  at  an  etfd  till  another  is  chofen. 
The  firft  beginning  of  this  cuftom  fecms  to  be  upon 
the  foundation  of  the  charter  of  King  7e^«,  who 
granted  the  (heriffw-ick  of  London  and  MiddUfex  to 
the  mayor  and  citizens  oi  London y  at  the  farm  of 
300/.  per  annum.     So  that  being  a  grant   in  fee  of 
the  (heriffwick  to  them  as  a  corporation,   they  had 
a  fight  to  name  one  or  more  officers,   in  order  to 
e^tecute  the  fame;  and   they  thought   it  proper  to 
name  two  officers  indifFerently  to  execute  both  offi- 
ces, and  both  of  them  to  execute  as  one  foerifF,  tho* 
the  writ  in  Middle/ex  is  diredled  to  them  as  one, 
viz.  Vic"*  com^  Mtddx.  pr^cipimus  tihi  j    in   that  of 
London^   Vicecomitibus  London^  pracipim*  vohis.     And 
the  reafon  of  this  difference  feems  to  be,  that  before 
this  grant  of  the  (herifFwick  to  the  corporation,   the 
corporation  nominated  to  the  crown,  and  the  crown 
appointed  the   (herifFs   for  London^  and  the  London 
(herifFs  were  refponfible  to  the  King  for  the  London 
profits  of  the  ftieriiFwick  ;  and  that  was  the  reafon 
why  two  were  appointed,  that  both  might  be  refpon- 
fible :    and   this   nomination  wa?,   that  the  citizens 
might  exhibit  to  the  King  refponfible  perfons,  and 
that  feems  to  be  the  reafon  that  in  many  of  the  cor- 
porations that  are  cities  and  counties,  there  are  two 
fherifFs  ;  but  when  by  the  charter  of  King  John  the 
Iheriff  of  London  and  Middle/ex  was  granted   to  the 
citizens  as  a  perpetual  fee-farm,  then  they  entered 
their  ftieriiFs,  which  before  were  nominated  ior  Lon- 
don  only,  and  the  eiedlion  of  the  two  was  for  both 
ihcrifFwicks,  but   the  direction  of  the  King's  writs 
were  as  before,  viz.  in  London  to  the  two  fheriffs, 
and  in  Middlefex  as  if  there  was  only  one.     Gilb, 
^  HijL   C.  P.    136,   137.     i^.£in.  4h^,  ^^Z^fLt* 
4  Bac.  Jbr.  447.  ,  .^"'^    •'    ■^i^',-    ^  ^  "'■' 

Both  the  flierifFs  of  London  are  in  law  but  one  (he- 
rilF,  and  the  one  is  not  of  London^  and  ihe  other  of 

Middlefex ^  as  is  vulgarly  fuppofed,.    Lioh,  70.  . 

„  And  the  (lierifF  of  London  is  known  in  law  to  be 

•ne  not  good.     ^"^^  perfons  j  therefore  if  one  fherifFof  London  make 

his  return  without  his  fellow,  this  cannot  be  hol- 

pen  by  'Jeofail^  it  being  as  no   return  at  all,  or  a 

return 
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return  without  the  flierifF's  name  fubfcribed.     And 
London  had  no  (herifFs  in  the  13  Ed.  i.     Leon,  284. 

Upon  a  Capias  ad  fathfaclendum  to  the  flier ifF  of  £,rWo»  and Mi- 
Middlefex  to  take  7,  ^-   if  the  flierifF  take  him  and  dUfex,  feverai 
put  him  in  Newgate^  which  is  the  common  prifon  *^°"'^^*"» 
for  London  and  Middlefex^  and  after  another  writ  of 
execution  comes  to  the  {hex\S  o^  London^  although 
the  flierifFs  of  London  are  alfo  (herifFs  of  Middlefex\ 
and  Newgate  (where  the  prifon  isj  is  the  prifon  for 
both  counties;  yet  theprifoner  fhall  not  be  faid  to  be  YttNenvgate\i% 
in  execution  upon  this  new  writ  in  London^  nor  may  prifon  for  both 
the  flierifF  of  Undon  ferve  it  upon  him,  becaufc  i^e  ^^^1" '"'^  ^'^^ 
is  in  another  county. 

For  when  the  commitment  Is  to  Newgate  by  force  Commltmcht  by 
of  a  writ  to  the  flierifF  of  Middlefexy  he  may  not  be  AerifF  oiMiddk- 

faid  in  any  refpeft  to  be  in  the  county  of  London^  for  -^^^^  "°'.^  ^j^' 
J         ^    .  i    I   ^       r        /-t    ^ifn^ent  m  Loa- 

the counties  continue  leverai,  and  the  perlons  leveral,  don, 

in  refpe£l  of  the  feveral  commitments^  for  there  are 

two  feveral  fides,    and  a  partition  between  thein. 

Rol.Abr.  894.  ^^^^ 

By  the  cufiom  of  London^  the  writ  of  execiiti6fi'4s  Execution, 
directed  to  the  fherifFs  of  London^  and  not  to  the  co- 
roner, who  Is  the  mayor.     2  Rol.  Ahr,  806. 

The  return  of  the  outlawry  out  of  London  in  C.  P.  Outlawry. 
is  generally  made  without  faying,  Fer  judicium  coro- 
na tor  um. 

The  cuflom  is,  when  a  man  is  impleaded  before  Court  of  confci- 
the  (herifFs,   the  mayor,  upon  fuggeftion  of  the  de- ence  before  the 
fendant,  may  fend  for  the  parties  and  for  the  record,  ^^"i^^* 
and  examine  the  parties  upon  their  pleas  ;  and  if  it 
be  found  upon  his  examination  that  the  party  plain- 
tifF  is  fatiified,  that  he  may  award  that  the  plaintiff 
fliall  bd^  barred.     And  this   is  QTHiXt^^The  Court  of 
Confcience,     4  Inji\  248. 

The  plaintifF  in  afFault  and  battery  in  his  replica-  How  to  lay  the 
tlon  ralthj?^**  The  city  of  London  is  an  ancient  city,  cuftomof  th« 
-and  haA^e  pleas,  and  that  there  was  a  plaint  in  fuch         '* 
a  court  before  F,  M,  by  virtui^-<jf  which  procefs  the 
'plaiotifF  was  taken.     He  fliould  have  alledged  a  cuf- 
aom  to  hold  a  court  before  theflierifFs,  and  that  F.  M. 
Was  th«n  IherifF.     It  is  faidj  coram  F,M.'uno  vkecom\ 

.it 
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Two  courts.        it  is  wfell  enough,   there  being  two  courts,   though 

but  one  fheriiF.     Keb.  Rep,  564.  pi.  7. 
DifTerencepf  the       A  clerk  of  the  mayor's  court  faid,   that  the  figures 
mayor's' coiut  '  ^^4  (>"  their  entries)  fignify  the  26th  day  of  the  4th 
and  the  Sheriff's  month,   26  the  day,  and  4  the  month,  accounting 
court.  November  (in  which  the  mayor  is  chofen)  the  lirft, 

and  fo  the  fourth  month  is  February, 

But  in  the  fheriiFs  court  they  count  their  months 
beginning  in  O^ober. 

And  accordingly  it  was  ordered,  that  Jjhfield  the 
2oth  day   of  February^  i,  e,    the   4th  month,   corh- 
menced  a  plaint,   b'r.     2  Rep.  380. 
Writ  of  error  to        If  an  erroneous  judgment  be  given  in  any  of  the 
be  brought  in  the  {heriff's  courts  of  the  city  of  London,  the  writ  of  er- 
•    ror  to  reverie  tins  judgment  mult  be  brought  m  the 
court  of  the  Huftings  before  the  lord  mayor,  for  that 
is  the  fuperior  court. 
Sheriffs  courts.        The  two  (herifFs  of  London  do  each  of  them  keep 
when  kept.         ^  court  of  record,  where  they  hold  plea  of  all  perfohal 
actions  I    and  tlie  two  prifons  (called  the  Counters) 
belong  to  them. 
Twocourtdays        And  they  have   two  court  days  in   every    week 
apiece,  &c.        aplece  ;   for  the  Woodjlreet  counter,^  on  Wednefdays  and 
Fridays ;  for  the  Foulty  counter.^  on  Thurjdays  and  Sa- 
turdays. 
Upon  a  plaint  be-      ^^^  ^  plaint  of  debt  levied  before  any  of  the  fheriffs, 
fore  any  of  the    the  cuftom  is,  that  the  faid  ^tx\^->  ore  tenus  {^nA  to 
iheriffs.  ^j^g  ferjeants  of  the  counter,  either  to  fummons  or 

attach   the   defendant   without   warrant  ;    and  upon 
Nihil  returned   within   the  city,  that  then   the  fer- 
jeants, and  every  of  them,  by  the  commandment  of 
the  iherifF,  have.ufed  to  attach  and  arreft  the  defen- 
dant, to  have  his  body  ac  the  next  court  before  the 
iheriff  at  Guildhall^  ^c. 
Modern  praftice.      In  this  manner  they  certify  their  records  ;  but  the 
ufual  pra6tice  is,  to  enter  an  adlion  in  the  ofEce  for 
that  purpofe  at  one  of  the  Counters.,  which  a£lion 
muft  be  entered  with  care,  for  it  is  the  original  in 
that  court  by   which  you    muft  declare,  and   from 
whence  there  muft  be  no  variance. 
Of  entering  ac-        When  an  a6tion  is  entered,  then,  any  one  of  the 
tioaiin Counters.  Serjeants  may  arreft   the  defendant,  and  bring  him 

into 
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nto  cuftody  until  he  find  bail  to  anfwer  the  con- Sail, 
demnation,  which  bail  is  to  be  taken  by  one  of  the 
clerk-fitters. 

The  defendant  may  be  arreted  hy  the  cuftom  of  Arrefting  by  ftr* 
London^  after    entry    of   the  plaint   in    the  porter *sjeants. 
book,  before  the  entry  of  it  in  court  before  the  {he- 
rifF:  and  after  plaint  entered,  the  ferjeant  may  ar- 
refl  without  precept. 

The  ferjeant  need  not  fhew  his  mace,  becaufe  he  Serjeant  (hewing. 
is  fworn  and  known,  alchough  not  to   the  party  j  his  mace, 
and  a  known  bailiff  need  not  fhew  his  warranty  al- 
though demanded* 

But  ixi  6  Rep,  52.  countefs  of  Rutland*s  cafe,  a 
general  arreft  by  a  ferjeant  by  (hewing  the  mace,  an4 
touching  his  body  with  it,  and  faying,  Sir^  I  arreft 
you^  is  not  fufficient,  for  he  ought  to  fhew  at  whofe 
fuit,  out  of  what  court,  for  what,  and  of  what  re- 
rurn,  ^c,  that  the  party  may  know,  ^c.  id  ejl^  if 
he  demanded  it. 

In  efcape,  the  defendant  pleads  the  cuftom  oi.Lon-  "Efcape. 
don^  that  the  mayor  and  fheriffs  of  London  have  ufed 
to  enlarge  prifoners  that  were  arrefted,  in  coming 
and  returning  from  their  courts,  having  caufes  there 
depending;  and  fets  forth  a  plaint  in  London  again  ft  whether  the 
the  defendant,  and  that  he  was   arrefted,   and  ap- court  can  dif- 
pearec.  and  pleaded  to  ifTue ;  and  as  he  was  coming  *^^^'Y  °"u^^" 
to  court   to  defend  that  action,  he  was  arrelted,  as  coming  and  re- 
was  fuppofed  in  the  declaration.     And  per  cur\  The  turning  to  th? 
court  cannot  difcharge  one  arrefted,  except  he  be  ^°""' 
arrefted   in   the  face  of  the  court.     Brownl.  15.     2 
Lil.  Abr,    457.    (E).      T.   Raym,    lOl.      Bulfl.    85, 
That  if  a  man  in  Wejiminjler  hall  be  arrefted  in  the 
face  of  the  court,  the  court  may  difcharge  him,  but 
not  other  wife.     But  the  court   will,  on   the  plain- 
tift's  motion,  order  a  tipftaff^  againft  one  walking  in 
Wejiminjler  hall,  againft  whom  there  is  a  judgment  df 
the  couf t._  R,^Raym^  48.     Fortefc.  Rep^  242. 
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Warrant  for  Aim - 
moning  the  afli- 
zes. 


To  attend  the 
judges,  £^f. 


To  certify  the 
prifoners  names, 


Seflions  of  the 
peace. 
Precept. 
Summoning  the 
leflions. 
Jurors,  confta- 
bles,  ^c. 


Hiots. 


Forcible  entries. 


Grand  inqueil; 


C  H  A  P.    XVIII. 

>t^iom  of 

tie  Peace* 

THE  form  of  the  warrant  made  by  the  fherliF, 
or  under-ftierifF,  for  fummoning  the  aifizes, 
fee  Dalton  296.  A  fchedule  may  be  filed  to  the 
backfide  of  the  warrant,  wherein  he  fhall  fet  down 
the  names  of  the  grand  jury  and  petty  jury  of  Itfe  and 
(ieath,  to  whom  he  muft  give  warning  by  his  bailiff. 
The  high-{heriffs  themfelves  are  to  attend  the 
judges  at  the  affizes,  and  alfo  ftewards,  bailiffs,  end. 
other  minifters  of  any  liberties  or  franchifes,  k^c, 
fhall  be  attendant  to  the  juftices  of  affile  and  gaol- 
delivery  of  the  fame  counties,  wherein  fuch  liberties 
and  franchifes  fhall  be  5  and  {hall  be  fined  by-^he 
judges  in  cafe  of  failure.     See  Burn^s  Jtifiice^  -^io. 

431- 

Every  (henff  (and  all  other  perfons)  which  have 

the  cuiiody  of  the  gaols,  (or  prifoners   for   felony) 

ought  to  certify  the  names  of  every  of  their  prifoners, 

which  are  in  their  cuftody  for  felony,  to  the  juftices 

of  the  next  gaol-delivery,  upon  pain  of  5/.  for  every 

default. 

For  the  precept  of  the  (heriff  for  fummoning  the 
ieilions  of  the  peace  ought  to  bear  date  under  the 
names  of  two  juftices  of  the  peace  at  leaft,  and  rK>t 
^of  the  Cu/f OS  Rotulorum  alone.  It  muft  be  to  fiiiii- 
mon  24  jurors,  and  to  command  all  conftables,  bai- 
liffs, or  coroners,  to  give  their  attendance  upon  the 
juftices;  and  the  form  of  the  return  of  the  fummon^. 

In  fome  cafes  the  flieriffs  are  to  join  with  the  jufti- 
ces of  the  peace,  as  in  cafe  of  riots,  ^c,  i^  H,  ^, 

He  is  to  attend  and  aflift  the  juftices  of  the  peace, 
to  arreft  fuch  as  (hall  make  any  forcible  entries,  or 
detainer.      15  R.  2,  c.  i» 

He  is  to  fummon  24  to  be  of  the  grand  inqueft. 

CHAP. 


C     H    A     P.       XIX. 

AT  Common  law  no  officer,  whofe  office  related  No  fees  by  Com^. 
to  the  adminiftration  of  jullice,  could  take  any  "^°"  ^'*^* 
reward  for  doing  his  duty,   but  what  i.e  was  to  re- 
ceive from  the  King.      2  Bac.  Abr.  463.     Lil.  Abr, 
§08.      10  Mod.  139. 

And  the  fundamental  maxim  of  the  Common  law  Confirmed  by flaJ 
is  confirmed  by  flat.  3  Edw.  c.  26.   whereby  "  No  ^"^^* 
>{herifFfhall  take  any  reward  to  do  his  office,  but  fliall 
be  paid  of  that  which  he  takes  oftb.e  King;  and  that 
he  who  fo  doth  ihall  yield  thrice  as  much,   and  (hall 
be  punifhed  at  the  King's  pleafure." 

And  fo  much  hath  this  law  been  thought  to  con-  no  prefcriptioia 
duce  to  the  honour  of  the  King  and  welfare  of  the  allowable, 
fubjedl,    that    all    prefcriptions    whatfoever,     which 
have  been   contrary  to   it,  have  been  holden  void. 
2  Bac,  Abr,  463.  » 

The  Common  law  giving  no  fees  to  (heriffs,  made  occafion  of  ftat. 
them  backwards  in  executing  writs,  by  reafon  cf  the  z^Eljx.  c.  4. 
great  danger  both  in  taking  defperate  men,  by  reafon 
of  refiftance  ;  and  alfo  in  detaining  them,  for  fear  of 
efcapes  ;  fo  that  they  W9uld  have  great  reward-,  or 
otherwife  would  do  nothing  :  whereupon  the  parlia- 
ment thought  fit  to  ftint  their  fees,  as  in  *  9  Eliz, 
c.  4.  per  Doderidge  J,  Latch  18.  Cro.  Eliz.  654. 
pi  15. 

*  In  an  allien  upon  this  ftatute  againft  the  fherifF  for 
exceflive  fees,  it  was  moved  in  arreft  of  judgment,  becaiife 
it  was  faid,  ad  parliament"  tent''  per  prorogat\  15  Feb.  29 
Eli-z.  and  the  rolls  appeared  (by  copy  fworn)  29  OBohcr 
28  Eli^.  the  parliament  begun,  and  an  aGJoufnment  tho- 
rough to  17  l^o'u,  and  no  prorogation  at  all.  So  35 
El  I.  j£3,  II.  its  faid,  29  El.  6.  cfff.  3  Keb.  Rep. 
742.  //.  5.  2  Mod.  240.  Jndcrf.  294.  pl.'^o^.  Salk. 
331.  ^/.  .  Skin.  364.  pi.  .  Luiifj.  203.  2 
Lutvj.  1 1 17.     4  In]}.  7.     !r.  T^aynis  I,  2. 
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A  promoter  of  the  King  brought  an  action  upon  the 
above  ftatute  of  Eliz.  againft  y.  B,  under-fherifF, 
for  taking  twenty- pence  over  his  fee,  contra  for  mam 
/iatiiti^  oi  2L  prifoner  in  his  ward,  ^c.  The  defen- 
dant faid  that  he  did  not  take  it  contra  formam  Jla- 
■iuti,  tSc.  and  gave  in  evidence,  that  he  and  all 
under-fheriffs  there,  time  out  of  mind,  have  ufed 
to  take  of  every  prifoner  for  fufp'icion  of  felony  and 
acquitted^  which  were  in  their  ward,  twenty-pence 
for  a  bar-fee,  ^c.  And  the  plaintiff  demurred  upon 
the  evidence,  ^c.  and  by  the  opinion  of  all  the  juf- 
tices,  this  is  out  of  the  cafe  of  the  ftatute,  for  the 
intent  of  the  ftatute  is,  where  he  fo  takes  of  them 
that  be  in  ward,  to  eafe  them  ;  but  here,  when  he 
is  acquitted,  he  is  no  prifoner  :  for  if  he  efcapes,  the 
fberiff  fhail  not  be  charged  of  the  efcape,  and  this 
fee  was  affigned  by  the  court  for  a  bar- fee,  by  their 
d i fere t ion,  in  conf  deration  of  the  great  charge  which 
the  /her iff  has  in  keepings  bringing^  and  carrying  back 
the  prifoner s^  and  in  keeping  a  number  of  fervants  to 
carry  them^  and  in  attendance  for  fear  of  efcapes.  And 
fo  the  clear  opinion  of  the  juftices  was,  that  the 
twenty-pence  for  a  Bar-fee  is  out  of  the  cafe  of  this 
ftatute.     Bro.  Abr.  tU.  Fees,  pi.  6.     21  H.  j.  16. 

And  if  a  (heriff  takes  of  a  prifoner  his  clothes^' or 
money  out  of  his  purfe  in  fpite  of  his  teeth ^  *tis  Out'  of 
the  cafe  of  this  ftatute,  becaufe  trefpafs  lies.  Bro. 
ibid,  and   tit.   Prefription^    P^.    3<3.      21   H.  7.    15. 

s.  c. 

Fees  upon  execu-      "  It  (hall  not  be  lawful"  for  any  (herifF,   under- 

^on*  flierift\,  bailifr  of  liberties,  their  officers,  fervants,  or 

deputies,  by  colour  of  their  oiEces,   to  take  for  the 

ferving  of  any  extent  or  execution,  upon  the  body, 

lands  or  goods,  of  any  perfons,  more  than   in   this 

.  -  .a6l  is  appointed,  viz.  twelve-pence  for  every  twenty 

,  (hillings  where  the  fumexceedeth  not  100/.  and  lix- 

;  pence  for  every  twenty  (hillings  above  100/.  that  he 

ihall  levy  and  deliver  in  execution,  or  take  the  body 

in  execution  for  j   upon  pain  that  every  fheriff,    ^c, 

which- fhali  do  the  contrary,  fhall  forfeit  to  the  party 

grieved  his  treble  damage,  and  ihall  forfeit  40/.  the 

3  one 
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one  moiety  thereof  to  the  Queen,  and  the  other  moiety 
to  the  party  that  will  fue  for  the  fame."  Stat.  29 
Eliz.  c.  4.  feSf.  I. 

This  ftatute  doth  only  extend  to  their  executing 
of  writs  of  execution  in  counties,  and  not  In  cities ; 
and  there  they  are  allowed  twelve-pence  in  the  pound 
for  the  firfl:  loo/.  and  fix-pence  in  every  hundred 
afterwards.  But  then  they  ought  to  pay  their  own 
bailiffs  out  of  their  poundage  money  for  their  pains. 
But  of  late,  the  (heriffs  of  cities  do  demand  the  fame 
as  fherifFs  of  counties  have,  and  I  have  heard  they 
have  recovered  it.     Lil.  Abr.  598. 

"  This  ad  not  to  extend  to  any  fees  to  be  taken 
for  any  execution  within  any  city  or  town  corpo- 
rate."    29  El.  c,  4.  fed.  2. 

It  was  refolved  that  this  provifo  extends  to  a  city 
corporate,  when  judgment  is  there  given  within  their 
franchifi^  and  execution  upon  that,  and  not  when 
judgment  and  execution  ijfues  out  of  fuperior  courts. 
Cro.  Car.  287.  Latch  17,  52.  Poph.  173.  For 
in  the  firft  cafe,  the  officer  is  not  at  that  great  care 
and  peril ;  but  as  to  the  (herifFof  a  county,  hjs  tra- 
vel and  labour  is  ail  one,  be  it  in  the  body  of  a 
county,  or  in  a  franchife  :  but  if  that  town  be  a  county 
of  itfelf  there  the  fherifFs  (hall  have  their  fees  ac- 
cording to  this  flatute.  And  now  judgment  was  gi- 
ven for  the  plaintiff.     Noy  76. 

Becaufe  he  is  at  lefs  trouble,  the  jurifdidliort' is 
narrow,  and  the  IherifFnot  fo  much  in  danger  of  gn 
efcape ;  but  where  in  the  principal  cafe  the  jurif- 
di6lion  being  the  palace  court  of  the  biihop  of  Rd- 
chefler^  and  as  large  as  the  diocefe,  and  fo  was  in- 
filled not  to  be  within  the  like  reafon.  But  non  al- 
locatur, , . ,  .5  ^od.  97. 

In  an  information  on  this  ftatute  againft  the  fhe- 
u^^  o\  Gloucefier^  for  taking  above  twelve- pence  in 
the  pound  jTcr  executing  procefs  on  a  judgment  in  C.  P. 
the  dthnd^nts  pleaded  the  provjfo  in  the  ftatute, 
vjherein  all  cities  and  corporations^  and  their  cheers  are 
excepted^  upon  which  it  was  demurred  ;  for  Oweti 
ferjeaiit  moved,  that  this  pro. viCp  extended  only  for 
ferving  executions  upon  judgments  in  their  courts, 
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bat  not  upon  executions  of  judgments  in  other  courts  ; 
and  fo  it  may  be  collected  by  the  preamble  and  bo- 
dy of  the  a(S.  But  all  the  other  contrOy  for  it  ftiall 
be  expounded  as  well  for  ferving  executions  upon 
judgments  in  other  courts,  as  in  their  own  courts. 
Cro.  Eliz.  263,  264. 

And  whereas  it  was  obje6ted,  that  the  county  of 
ihe  city  of  Gloucejler  extends  four  or  five  miles  further 
than  the  city,  and  that  this  execution  was  n6t  in  the 
city-i  but  within  the  county  of  the  city,  and  fo  is 
not  within  the  provifo  ;  the  court  faid,  that  if  it  had 
been  fo  pleaded,  peradventure  it  (hould  be  otherwife; 
but  as  it  is  pleaded,  it  appears  not  to  the  court:  and 
thereupon  it  was  adjudged  for  the  defendants.  Crd, 
Eliz,  264.  Latch.  19,  52.  S.  P.  per  3  J,  S.  C, 
Palm.  399. 
Warrant,  T^^  (berilF,  by  the  equity  of  23  H.  6.  c.  ic.  fhall 

take  four- pence  for  every  warrant,  IVinch  21. 
Twelve-pencefor  There  was  much  doubt  upon  the  words  of  the 
every  pound  of  the  fl;atute,  and  the  court  divided  upon  the  point,  wht- 
fix-penc°e  foTeve-  ^^^^  the  flierifF  ftiouid  not  have  twelve-pence  in  the 
ry  pound  above  pound  for  cvery  pound  to  loc/.  and  after  that  fix- 
the  100/.  pence  ?  or  whether  he  (hould  have  but  fix-pence  for 

every  pound  when  the  execution  is  more  than  lOo/.  ? 
i%75,  76. 

By  3  ]uft.  againft  Crew  Ch.  J.  the  ftieriff  {hall 
have  one  fnilling  in  the  pound  for  the  firfl  100/.  and 
fix -pence  for  what  is  over  100/.  Poph.  173.  S.  C, 
176.  cites  a  cafe  where  two  juftjces  contra  one  held, 
that  where  the  fum  exceeds  100/.  he  (hould  have 
but  fix  pence  for  levying  of  every  twenty  (liillings  of 
the  firfl  100/.  but  that  judgment  was  given  upon, 
other  points,  (but  adds)  that  all  the  court  feemed  to 
be  of  opinion,  that  he  (hall  have  twelve-pence  for 
every  twenty  fliillings  of  the  firft  100/.  and  fix- 
pence  for  every, twenty  (hillings  of  the  refidue. 
Held  accordingly  upon  the  firft  argument  on  a  de- 
murrer. Sed  quare  quia  adjcrnatur.  Cro.  Eliz.  335. 
By  Hohari  and  Winch  J.  the  (herifF  fhall  have  fix- 
pence  only,  if  the  fum  exceeds  lOo/.  IVinch  ^l. 
Latch  52.  Accordingly  adjudged  and  aiBrmed  in 
grror*     Cro,Car»  286, 

The 
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The  author  of  the  Compleat  Sheriff,  p.  479.  makes  ^^'fj.'  ^y.f'"^ 
the  following  qlnsre^  viz.   When    one  fheriff'  ^1^11.3^0^^61^''* 
make  the  Extent^  and  the  other  (her iff  the  Liberate, 
who  (hall  have  the  fees  given  by  the  ftatute? 

In  anfvi'er  to  which  quare,  I  (hal)  fet  forth  an  ad^ 
of  parliament,  to  which  the  above  author  has  ofteii 
referred  his  reader  in  the  faid  Compleat  Sheriff 

"  When  any  (heriff  fiiall,  by  procefs  out  of  the  For  adjufting 
Exchequer^  extend  any  goods,  t5fc.   into  the  hands  of  poundage  be- 
his  Majefty,  i^c.  for  any  debts  due  to  the  crown,  and  anrhis^ucceiror, 
(Jiall  dif  or  be  fuperfeded  before  a  Venditioni  exponcn 
be  awarded   for  fale,  or  before  he  has  made  acSlual 
iale  thereof,  and  a  writ  (hall  afterwards  be  aw^rdepl 
to  a  fubfequent  (herifF,  who  (hall  make  fale  of  fuch 
goods,  t5^c.  the  barons  of  the  Exchequer,  if  fitting,  or 
if  not  fiitins,  they  or  any  of  them  of  the  degree  qf 
the  coif,  (hall  fettle  the  fees  or  poundage  for  fuch 
felzure  and  fale,  between  fuch  preceding  and  fubfe- 
quent  (heriff,  with  regard  to  the  trouble  each  fheriff 
had  in  the  execution  9/ fut^h  grocefs."    ^^^»7^^eg, 
c.  15.  fe^.C). 

Note ;  The  fees  fliall  be  paid  by  him  that  fets  him  By  whom  to  be 
to  work,  and  not  by  the  prifoner  ^  of  whom  the  bai-  ^ 
[iff  on  arreft  having  taken  feveu  (hillings  for  attor- 
ny's  fees,  was  convi£led   of  extortion.     Keb.  Rep. 
623.  pi.       . 

Poundage  was  allowed  the  flieriff  out  of  100/.  Poundage  out  of 
(fine  impofed  after  convi(Stion  on  indi<Sment  of  bat-  a^"^» 
tery  in  Z.  5 J  levied  upon  a  Fieri  fac\  and  it  was 
allowed  out  of  the  money  in  the  hands  of  the  ckrjjc 
of  the  crown,  paid  by  the  (heriff;  though  there  was 
no  precedent  in  K.B.  for  it.  But  the  barons  always 
make  fuch  allowance  in  the  Exchequer,  after  the 
,  monies  paid  in  there  by  the  clerk  of  the  crown. 
^kin.  12.  pi.  1 3 .     2  7<7.  1 8 5 . 

^     "No  flieriff,  under-fheriff,  bailiff,  or  other  per- Not  to  take  fees 
jfpn  employed  in  levying  any  debts,  6*^  due  to  the  for  levying  the 
crown  by  procefs  of  the  Exchequer,  (hall  take  any     ^"^ '    ^  ^^* 
fee  on  .pretence  of  fuch  levying,  ^^.  except  four- 
pence  for  an  acquittance,  which  fuch  officer  is  to 
„glve  to  the  perfon  qn  whom  fuch  debt,  ^^.   is  le- 
vied j  and  the  bailiff,  ^c.  receiving  fuch  debt,  t^c, 
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fhall  account  for  the  fame  to  the  (heriiF,  and  may 
require  an  acquittance  from  fuch  (herifF  without 
fte;  from  which  debts  the  fheriiFs  fhall  difcharge  the 
debtors  by  totting  and  anfwering  the  fame  on  their 
accounts  in  the  Exchequer ;  and  if  any  iheriff,  ^c. 
fh^W  ntchil  or  not  duly  anfwer  to  the  crown  any  debt 
fo  levied^  he  (hall  forfeit  treble  damages  to  the  party 
grieved,  and  double  the  fum,  which  (hall  be  decreed 
to  the  party  grieved  by  the  court  of  Exchequer^  on 
complaint  and  proof  of  fuch  abufe  before  the  barons, 
in  fuch  fummary  way  as  to  them  fhall  feem  meet. 
And  if  any  (herifF,  ^c.  (hall  demand  any  money 
from  any  perfon  from  whom  any  debt  is  payable  to 
the  crown  by  procefs  out  of  the  E)( chequer y  on  pre- 
tence of  executing  the  procefs,  or  in  refpeit  of  fees 
due  for  collecting  the  fame ;  or  if  any  one  of  the 
officers  aforefald  (ball  demand  any  fum  for  forbear- 
ing to  levy  any  fuch  debts  written  out  to  them  by 
the  faid  procefs,  every  fuch  offender  (hall  be  ad- 
Ixtertion,  judged  guilty  of  extortion,  injuftice,  and  oppreffion  5 

and  being  thereof  convicted  (hall  forfeit  treble  da- 
mages and  cofts  to  the  party  grieved,  and  double 
the  fum  extorted;  to  be  decreed  by  the  barons,  on 
complaint  and  proof,  in  a  fummary  way ;  provided 
fuch  conviction  be  within  two  years  after  the  of- 
fence."    Stat.  3G^5.  c.  15.  fe^,  13. 

<'  Nothing  in  this  a6t  (hall  deprive  any  (herifF  of 

fuch  poundage  or  allowance  as  is  hereby  given,  or 

of  fuch  poundage  or  reward  as  may  be  given  them 

by   warrant  from   the  Treafury^   Chancellor  of  the 

Exchequer y  or  the  Barons,  for  any  extraordinary  fer-, 

vice  to  the  crown."     Ibid,  fe^.  14.  '■'>•!{ 

Allewancclorla-       ^*  AU  (herifFs    who   (hall    levy   any  debts,    t^e, 

vying  the  King's  except  poft  *  fines  due  to  his  Majefty  by  procefs 

*^^  upon  the  furpmons  of  the  pipe  or  green   wax,   by 

Levari  facias  out  of  the  Exchequer ,  (halJ   have  an 

allowance  on  their  accounts  of  twelve-pence  out  of 

every   twenty  (hillings,   for  any  fum  not  exceeding 

one  hundred  ppunds,  and  fix-pence  for  every  twenty 

^  See  fiat.  32  Geo.  2.  e,  i^./e/Siu  whereby  ih^  p«iy^ 
went  of  them  is  regulated. 


Chap.  TQ.  f  eCjS*  5^5 

fhlllings  above  the  firft  hundred  pounds,  and  for  all 
debts,  i^c.  except  poft  fines  due  to  his  Majefty  by 
procefs  and  Fieri  facias,  and  extent,  ifluing  out  of 
the  Exchequer,  one  fhilllng  and  fix-pence  out  of  every 
twenty  millings,  for  any  fum  not  exceeding  one 
hundred  pounds,  and  twelve-pence  for  every  twenty 
{hillings  over  and  above  the  firft  hundred  pounds; 
provided  fuch  fherifF  {hall  anfwer  the  fame  on  his 
account,  by  the  general  fealing  day  of  fuch  term  in 
which  he  ought  to  be  difmifl'ed  the  court,  or  in  fuch 
time  to  which  he  {hall  have  a  day  granted  to  finifii 
his  accounts,  by  the  Chief  Baron,  or  one  of  the  Ba- 
rons of  the  Coif,  and  not  otherwife."     Stat.  36"^^. 

C.  15.  M.  3- 

Burrel  was  outlawed  at  the  fuit  of  Lufcomb  in  a  Poundage  to  the 
plea  of  debt  in  the  Common  Pleas,  from  whence  a^^^;^"P°"* 
fpecial  Capias  utlagatum  ifiiied,  and  feveral  lands  of 
the  defendant  in  the  county  of  Devon*  were  feifed. 

The  outlawry  being  tranfcribed  into  the  Exchc" 
quer,  2l  Levari  ifllied  to  the  {heriff,  by  virtue  of 
which  he  levied  the  rents  and  profits  to  the  value  of 
60/.  ■-:'•  ■■':    -1* 

The  defendant  obtained  an  order  for  fix  weeks 
time  to  plead,  and  to  have  reftitution  of  the  money 
upon  giving  fecurity,  which  order  was  ferved  upon 
the  {herlfF,  and  which  he  was  wiliing  to  comply 
with,  deducting  his  poundage,  according  to  the  above 
ilatute. 

Now  upon  a  motion  for  an  attachment  againfl 
the  {heriff  for  not  obeying  the  order,  the  queftlon 
was,  whether  he  fhould  not  retain  his  poundage,  or 
{hould  be  left  to  have  it  allowed  in  his  accounts  with 
the  crown  ? 

And  the  court  feemed  clearly  of  opinion  he  {hould 
detain  his  poundage,  and  pay  the  refidue  only  to  the 
defendant,  but  would  not  abfolutely  determine  it  in 
this  method.      Bunb.  Rep,  305.  pi.  388. 

:v    By  (j/vwK  Ch.  J.  There  are  no  fees  due  to  the  fhe^  Habere  facias  pof-^ 
■riff  for  executing  an  Habere  facias  pojjeffionem  \  zn^M^"^^^' 
fo  let  it  be  declared,  although  they  have  ufually  ta- 
^(srA:fees  for  executing  fuch  writs*     Lil»  Ahr.  808, 

It 
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It  was  refolved^  that  the  flat.  29  Eltz,  c.  4.  <^oe^ 
not  extend  to  real  executions^  but  only  to  executiQH^ 
in  perfonal  a£lions;  therefore  it  does  not  extend  to 
2ii\  Habere  facias  feijinam^  ox  pojfejjionem.     Salk.  331. 

The  ftierifFs  took  200/.  to  execute  Hab.  fac'  pof- 

fejjionem.     Het.  52.     Lit.  Rep.  65.      2Brownl.283. 

©pprefSon,  ^t.       Court : ,  It  is  great  oppreflion  to  the  fubjeiflis,  that 

the  (heriffs  (to  whom  the  ftatute  had  ^Iven  fo  murli 

in  the  pound,  in  cafe  of  execution  againft  a  perfonal 

cftate)  fhould  take  fuch  fees  in  cafe  of  a  real  eftate; 

,and  it  was  faid,  it  was  not  to  be  found   that   they 

have  any  legal  fee  upon  this  execution  :  but  the  ufual 

fee,  which  they  ought  to  take,  is  2s.  ^d.     2  Sid, 

Note ;  A  fherilF  was  ordered  to  attend  the  e-ouft 
for  demanding  an  exceflive  fee  for  the  execution  of 
zn  Hab*  fac^  poJ/e/f\  the  court  faying  there  was  nope 
due.  Ventr.  351. 
Fees  for  execu-  -  "  It  (hall  not  be  lawful  for  any  flieriffs,  or  their 
tingiIa'/a'/)o^.  bailiffs,  or  for  the.bailiiFof  any  liberty,  by  colour  pf 
their  office,  or  by  reafon  of  their  executing  any  writ 
oi  Habere  facias  pojfeffionem^  ox  Seijinan^  to  receive 
any  greater  fee  than  twelve-pence  for  every  twenty 
fliillings  of  the  yearly  value  of  any  lands,  ^c.  where- 
of pofleffion  or  feifin  (hall  be  given,  where  the  whole 
exceeds  not  the  yearly  value  of  one  hundred  pounds, 
and  fix-pence  for  every  twenty  (hillings  per  ann. 
above  the  yearly  value  of  one  hundred  pounds.'* 
Stat.  3  Geo.  c.  1$,  feSf.  16.      8  Geo.  c.  25.  fe^.  5. 

Stat.  29  El.  c.  4.  docs  not  extend  to  executions 
upon  Statutes- m^rchant^  Recognizances,  iffc.  for  the 
a£l  is  to  be  underftood  of  cafes  where  the  judgment 
Redditur  in  inviium,  and  not  by  the  voluntary  cpn- 
feflion  of  t-he  party.  Salk.  332. 
^a  Ja\  In  an  action  againft  a  (he riff  for  his  fee§,  \ji  was 

objected,  that  this  was  a  Co*  fa\  the  which  was  not 
a  fatisfa£lion,  and  the  ftatute  does  not  give  any  fee 
to  the  (herifF,  but  only  permits  him  to  take  a  fee  not 
exceeding  fuch  a  rate.  But  p^r  ^i^/-';  The  yfage  has 
always  been  fmce  the  ftatute  of  28  E Hz.  to  take  a 
fee  upon  a  Ca* /a\  and  fuch  a  fee  is  allowed  to  the 
(heriff  for  his  trouble  which  he  had  in  the  e;tecution  ; 

-i"-'"-  and 
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^nd  therefore,  If  there  be  2ifeconi  execution^  he  ought 
to  have  a  fee  for  that  alfo  for  his  trouble,  as  well  as 
for  the  firft.     Skin.  363. 

Upon  a  Capias  ad  fatisfac*^  the  {herlfF  {hall  have 
his  fees  for  the  whole  debt.     Salk.  22^- 

Powell  junior  ]\i9:ice  faid,vit  was  the  opinion  of  Ele^t, 
Holt  Gh.  J.  that  the  fherilF  fhould  have  fees  for 
executing  an  Elegit ',  but  he  faid  he  doubted  of  that, 
becaufe  it  wouid  be  unreafonable  when  the  whole 
debt  is  300/.  and  perhaps  the  land  extended  but  20/. 
per  ann.  that  the  (herifF  fhould  have  fees  for  500/. 
%'^by  Ch.  J.  faid,  that  he  fliould  have  fees  according 
to  the  fum  levied^  and  not  according  to  the  debt  re- 
covered, as  upon  a  Fieri  facias.  To  which  Powell 
anfwered,  that  that  could  not  be,  becaufe  the  party 
might  detain  the  land  till  he  was  fatisfied  the  entire 
debt ;  and  the  plaintiff  is,  by  having  made  his  elec- 
tion, barred  of  all  other  executions.      Salk.  332. 

*'  Poundage  in  no  cafe  fhall  be  taken  on  executing  Poundage  on  a 

any  writ  of  Capias  ad  faiisfaciendum,  or  on  chargins;  Ca  fa  for  no 

^         V       •  •        I         •  r  r     1  •   ° -- ^  more  than  IS  due# 

any  perlon  \n  execution  by  virtue  or  luch  writ,  for 

any  greater  fum  than  the  real  debt  amounts  to; 
which  fum  the  plaintiff  is  to  mark  on  the  back  of 
the  writ  before  it  be  delivered  to  the  (herifF:  and  if 
any  fherifF,  ^c.  fhall  take  greater  fees,  fuch  offender 
(ball  be  adjudged  guilty  of  extortion,  injuflice,  and 
oppreflion ;  and  being  convi(5ted  fhall  forfeit  to  the 
party  grieved  treble  damages,  and  double  the  fum 
extorted;  to  be  decreed  by  the  court  out  of  which 
fuch  writ  ifTued,  on  complaint  and  proof  of  fuch 
extortion  before  the  court,  in  fuch  fummary  way  as 
to  them  fhall  feem  meet.  And  every  perfon  fo  of- 
fending (hall  forfeit  two  hundred  pounds,  one  moiety 
to  the  King,  and  the  other  to  fuch  as  (hall  fue  in 
any  court  at  Wejlminjler  \  provided  fuch  fuit  be  com- 
menced within  two  years  after  the  offence."  Stat- 
^Geo.  c,  15,  feSf,  17. 

It  was  held  by  the  court,  that  the  flatute  extends 
to  all  Judgments  in  Wejlminjier^  and  that,  whether 
the  (heriff  executes  them  in  a  county  or  a  franchife, 
he  fhall  have  his  fees  within  this  flatute,  vi%.  one 
{hilling  in  the  pound  for  the  iirfl  loo/.  and  fix- pence 
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a  pound  for  every  other  loo/.  And  (o  It  is  of  thiq 
bailiff  of  a  liberty,  when  he  executes  any  execution'v 
on  a  judgment  g'ven  in  the  courts  at  JVeJiminJler 
within  his  liberty  ;  but  if  the  bailiff  or  other  officer 
executes  procefs  on  a  judgment  given  in  a  court  of  a 
Corporation^  or  liberty^  he  is  not  intitled  to  fees  with- 
in this  ftatute.  Salk,  331. 
nsh'  mp\  Upon  a  Hah''  corp\   the  officer  ought  to  bring  the 

prifoner  to  the  courts  and  his  refufal  to  bring  him,  un- 
Jefs  paid  his  fees  aforehand,  is  a  contempt";  for  the 
King's  writ  muft  be  obejed,  and  the  court  will  tax 
the  charges,  and  compel  payment,  if  the  officer  and 
prifoner  cannot  agree,   or  payment  is  not  made  ac- 
cording to  the  agreement.      2  "Jo,  178.     March  89. 
Kel.  Rep.  280.      But  feeKeb.  Rep.  566.   contra. 
Officer  mu{l  obey      On  a  motion   again  ft  Bambridge,   the   warden  of 
Caid?°"^^^'"^^^^  /ym%   it  was   held    that  if  an   Habeas  corpus  is 
brought,  he  muft  obey  it,   though  the   party   refufes 
to  pay   his  fees,   for  he  has  a  remedy  for  them.      2 
Stra.Sl^.      Keb.  Rep.  272.  pi.  57. 
■  Sheriff  cannot  re-      The  (lieriff  had  the  defendant  in  execution  on  a 
fufe  to  obey  pro-  Capias  ad  faiisfaciendurn.,  arid   the  plaintiff  delivered 

cefs  for  noD'pay- 1  .  tt   r  ..  •  i.  u*        •.. 

inent-ef-feife      ^'^  '^"  ^^^'^^^^  ^^^p^^^-t  '"  order  to  remove  him  into 

the  ICwg^s  Bench  prifon  ;  the  fneriffupon  this  infifted 

to  be  paid  his  poundage  on  the  execution,  before  he 

-  parted   with  the  body  of  the  defendant,  and  would 

have  diftinguiPned  this  from  the  cafes  in   331,   332, 

333.    inafmuch    as   he  had   here    ac9:ually    executed 

the  procefs,  ■  and  thofe  cafes  go  only  againft  his  in- 

fifting  to  be  paid  beforehand.       'Arid  that   there   is 

nothing  in  the  ftatutes  29  Eliz.'  c.  4.  or  3  C?^/?.  c. 

.  i5.  fiJf.  17.  againft  it ;  and  offered,  on  payment  of 

his  poundage,  to  bring  up  the  body.     But"  the  court 

'  .-;.v  f  r  i-v>  ■•  -  J     faid^  tl^ey  cculd  not  be  making  bargains  with  people 

'^^     to  obey  their  procefs,  which  they   Would  enforce  an 

obedifeqce  to,  and  leave  the  flier  iff  to  his  a£lion  of 

il*4«V*3«^^  ^^^^  ^°''  ^^^  ^^^•'^'   '^^'^"'^^^■^  '^"^■^  ^''^^  ^^?^^  remedy.     It 

sd,s;*^««v         went  off,   at  laft,  ubon   the   fheriff's  fubmitting  to 

«  wimv.  carry  him  to  a  Judge's  chamber.      And  Fo/ier]u{ike 

faid,  If  he  was  brought  to  him,  he  would  not  lorn 

,.  him  over  till  the  poundage  was  paid.     2  Sira.  1262. 

An 
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An  under-ftierifF  refufed  to  execute  a  Capias  ad 
Jatisfaciendum  till  he  liad  his  fees  j  and  upon  motion 
againft  him,  the  court  faid,  that  the  plaintiff  might 
bring  an  ai^ion  againft  him  for  not  doing  his  duty, 
or  might  pay  him  his  fees,  and  then  indiSi  him  for 
extortion.     Salk.  330.   pi.       . 

It  was  moved  that  an  under-fherifF  might  attend 
for  refufing  to  execute  a  Fieri  facias^  till  his  (hilling 
pence  was  paid.  But  the  court  would  not  grant  the 
rule,  but  faid  it  was  Extortion^  for  which  he  might 
ht  indited.     Sal k.  331.    pi.  5. 

^  ,  In  trefpafs  and  falfe  Imprifonment  the  defendant  officer  cannot 
•jiiftified  under  an  arreft,  by  virtue  of  a  warrant,  ^V.  ^'^^^""*  '"^  ^*'^*' 
and  that  he  detained  the  plaintiff  until  he  paid  him 
one  (hilling  and  four- pence  for  fees.  And  judgment 
this  term  was  given  for  the  plaintiff,  becaufe  the 
defendant  could  not  detain  for  his  i&t^.  Lord 
Raym.  4. 

A  man  was  arraigned  of  two  felonies^  and  paid  hut  where  but  an^ 
^for   one  deliverance  only.      ^od  not  a.     Bro.    Abr.  I'ee  when  r-^;? 
tit.  Fees,  pi.  8.  cites  26  Aif.  47.  feemeddue. 

If,  upon  a  ftatute,  one  fner'iff  takes  the  body^  ««^  where /wo  fees, 
another  the  goods,  per  cur':  Both  (hall  have  their  fees,  when  but  are 
.  And  wherefuever  ihe  fl^eriff  hath  double  trouble,   he  ^^^^'^ '^"^' 
.:  ftiali  have  double  fees.      Comb.  220. 

He  who  renders  himfelf,  and  has  Superfedeas  he-  where  no  fefi 
fore  he  is  arrefted  by  Capias  in  debt,  fnall  make  an  4ue.- 
attorney  in  bank  at  the  day  ;  and  this,  though  Cepi 
corpus  be  returned,  and  Ihali  pay  no  fees  upon  the 
fpecial  matter  returned,  though  he  does  not  fhew  the 
Superfedeas  to  the  fheriff  till  after  the  taking,  if  he 
renders  himfelf  to  him  before  ihe  caking,  hro.  Abr. 
tit.  Fees,  pi  4.  cites  21  H.  6.  20. 

If  an  erroneous  writ  be  delivered  to  the  (^^^^'i^,  fez onnrontQiii-^ 
and  he  executes  it,  he  (hall   have  fees,  thoug^h  the  writ. 
writ  oe  erroneous.     Salk.  332. 

A.wtit  :Of  falfe  judgment  was  delivered  to  the  On  writ  of  falfg 
under-(hsri(f,  but  no  monev  was  tendered  or  paid  for -i"'^S"^"'»  "'*^' 
the  return;  for  want  whereof  the  (nenft  took  no  ^3^  eacwite » 
notice  of  it,  and  executed  a  writ  De  executione  /«- writ ^« e««w««w 
dicii.     Upon  hearing  counfei  on  both  fides,  the  (he--^"^'^''* 
riff's  proceeding  was  held  to  bs  regular.     Per  cur': 

The 
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The  defendant,   If  he  thinks  fit,  may  ftill  proceed 
upon  his  writ  of  falfe  judgment.     Barnes  135. 
Fees  for  lodging,      *'  No  fhcf  iiF,  bailiiF,  or  other  officer,  fhall  take 
i^c,  any  greater  fum  for  one  or  more  night's  lodging,  or 

for  a  day's  diet,  or  other  expences  of  any  per  fan 
under  arreft  in  any  prccefs,  other  than  fhall  be  aU 
lowed  by  fome  order  already  made,  or  which  ihall 
be  made,  by  the  juflices  of  peace  at  fome  general  or 
quarter  feflions  for  the  county,  or  place  where  fuch 
arreil  (hall  be,  who  are  with  all  convenient  expedi- 
tion to  make  fome  {landing  orders  for  afcertaining 
fuch  charges  wit\bin  their  refpecl:ive  counties  and  ju- 
xifdii^ions,  if  the  fame  hath  .not  already  been  there 
made;  and  if  any  fuch  order  hath  been  made,  fuch 
j  aft  ices,  at  their  general  or  quarter  fellions,  are  to  alter 
the  fame  from  time  to  time  as  they  fee  occafion,  and 
are  to  caufe  a  copy  of  every  fuch  order,  and  of  every 
alteration  thereof,  figned  by  the  clerk  of  the  peace,  to 
be  put  and  kept  in  fome  confpicuous  place  in  the  (ti- 
iions-houfe,  ox  fome  other  proper  place,  of  every  fuch 
county,  ^c.  as  fuch  juftices  (hall  order,  fo  as  the 
fame  may  be  there  fcen  and  examined  as  occafion 
may  require."  Stat.  32  Geo,  2.  c.  28.  feSf.  2. 
Fees  to  gaolers.  "  The  Lord  Chief  Juftice  of  the  King's  Bene  by 
the  Lord  Chief  Juftice  of  the  Common  Pleas^  and  the 
Lord  Chief  Baron  of  the  Esichequer^  or  any  two  of 
them,  with  the  mayor  and  two  aldermen,  or  with 
three  aldermen  oi  London  without  the  mayor,  for  the 
prifoners  within  the  faid  city;  and  the  faid  Lord 
Chief  Juftices  and  Lord  Chief  Baron,  or  any  two  of 
them,  with  three  juftices  of  peace  of  the  counties  of 
Mlddlefex  and  Surry  refpedlively,  for  the  prifons  in 
the  faid  counties  refpe£lively,  are  required,  with  all 
convenient  fpeed,  to  meet  from  time  to  time  at  fuch 
place  as  they  think  fit,  and  to  fettle  a  table  of  feies 
to  be  taken  by  any  gaoler  in  London^  or  in  Middlefix 
and  Surry^  where  the  fame  hath  not  been  already 
eftablilhed ;  and  where  the  fame  hath  been  efta- 
bliihed,  they  are  to  meet  and  vary  the  fame  from 
time  to  time  as  they  fee  occafion  ;  and  the  juftices  of 
peace  of  every  other  county  and  place,  for  the  pri- 
fons in  each  county,  -^c.  are,  at  any  general  or 

quarter 
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tjua^tef  fefTions  of  the  peace,  with  all  convenient 
fpeed,  to  fettle  a  table  of  the  fees  to  be  taken  by  any 
gabler  within  their  refpe<5tive  jurifdiftions,  where 
the  faine  hath  not  been  already  fettled  3  and  where 
the  fame  hath  been  fettled,  to  alter  the  fame  from 
time  to  time,  as  ther«  ftiall  be  occafion.  And  the 
tables  of  fuch  fees  fo  made  or  altered  for  the  feveral 
prifons  within  the  city  of  London^  and  counties  of 
Muldleffix  and  ^urry^  (hall  be  figned  by  the  faid  Lords 
Chief  Juftices,  and  Lord  Chief  Baron,  or  two  of 
them,  and  the  mayor  and  two  aldermen  of  London^ 
or  by  three  aldermen  without  the  mayor,  and  by 
three  juftices  of  the  peace  of  the  counties  of  Middle^ 
y^AT  and  ^urry  refped:;vely  :  and  the  table  of  fuch  fee« 
made  or  altered  for  the  r^ft  of  the  prifons,  fliall  be 
iigined  by  three  or  more  juftices  of  the  peace,  who 
make  or  alter  the  fame  at  any  general  or  quarter 
feffions  of  the  peace  j  and  (hall  afterwards  be  con- 
firmed, or  moderated,  within  England^  by  the  juf- 
tices of  allize  \  and  if  within  Waki^  or  the  county 
■palatine  of  Chejier,  by  the  juftices  of  great  felHons 
refpe£lively,  at  the  next  aflizes,  or  great  feffions, 
'in  the  refpe(9:ive  counties  within  their  feveral  cir- 
-euits  next  after  the  making  or  altering  fuch  table  of 
fees ',  and  the  fame  (hall  be  afterwards  figned  by  the 
refpeclive  judges  of  aflize,  or  juftices  of  great  feffions, 
-who  confirm  or  moderate  the  fame,  and  three  or 
"^'niore  juftices  of  peace  of  fuch  county,  ^sff.  for  the 
prifons  within  their  refpedtive  circuits,  counties,  or 
jurifdidiions."      Ibid.  fe£f.  5. 

'*  No  keeper  of  any  prifon,  or  other  perfon  there-  Penaltleson 

unto  belonging,  fhall  take  di redely  or  indire6lly,  of  gaolers. 

any  prifoner  for  debt,  damages,  cofts,  or  contempt, 

<any  greater  fees  for  his  commitment,  chamber-rent, 

'.or  difcharge,   than  (hall  be  allowed  in  the  table  Of 

'fees  inroUed  and   regiftered  as  aforefaid  ;  and  every 

•flierifF  and  other  officer  who  (hall  offend  againft  this 

adt,  (hall  for  every  fuch  offence  (over  and  above  fuch 

penalties  as  he  (hall  be  liable  unto  by  the  laws  now 

'in  force)  forfeit  to  the  party  aggrieved  50/.  to  be 

recovered,  with  treble  coft&,  by  aj^ienof  debt,  &:c, 

4  .in 
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In  any  court  of  record  at  iVeJimtnJlery  wherein  no 

eflbin,  ^c.  fhall  be  allowed."     Ibid,  feSf,  12. 
Bosd  for  diet.         The  Warden  of  the  Fleets  and  the  warden  of  the 

palace  of  PPeftminfter^  may  take  bond  for  diet  and 

due  fees  of  the  office.     Hetly  176. 
The  fheriff  (hallg      The  ftierifF  may  take  a  fingle  bill  for  his  fees,  and 
take  fingle  bill     that  is  the  Ordinary  courfe,   but  not  with  a  penalty. 
notwitha'enl'r^  ^^'^  purpofe  there  is  a  notable  cafe,  Winch  2o, 

IK)   wit    ap     a     ^^         Poph,    176.      Noy-J^,       Mo.   SS3'  P^-         •     ^^* 

20,51.     10^^^.85,86.,  ,„      ,.. 
Upon  bond  for         The  Condition  of  a  bond  to  the  fheriff  is  to  pay 

^"b^^x^nd^T  ^^^'  ^^^^  '^'  ^^^  money  which  is  given  to  him  for 
his  fees,  which  are  due  by  the  ftatute  of  29  Eiiz, 
Defendant  pleads  the  ftatute  of  23  H.  6.  c.  lo.  The 
cafe  was,  A  ftatute  of  200/.  was  acknowledged  to 
the  defendant  by  jf.  S.  and  this  was  extended  by  the 
plaintiff,  being  under-fherifF,  and  it  was  agreed  be- 
tween C.  E.  brother  to  the  plaintiff,  and  the  under- 
Iheriff,  before  the  Liberate  executed,  that  the  de- 
fendant fhould  enter  into  the  faid  bond  to  the  ufe  of 
the  plaintiff.  Three  points  were  refolved  by  the 
court. 
Notwithinftat.  i.  This  bond  is  not  within  the  ftatute  of  23 
2.3^*6.  CIO.  ^  ^  ^^^  ^YiQ  party  was  not  within  the  ward  of  the 
(herlff ;   and  fo  was  Beaufage's  cafe.^ 

2.  Sheriff  may  not  take  his  falary  appointed  by 
the  ftatute  till  a  compleat  execution,  i,  e.  till  the 
Liberate  \  for  the  words  of  the  ftatute  are  in  the 
negative,  and  do  not  eftablifii  the  fees,  but  only 
tolerate  them.  And  by  Hobart^  if  the  conifee  fue 
^  an  Extent^  and  then  refufe  to  fue  the  Liberate^  to 

may  be  by  the     ^^^  intent  to  defraud  the  fheriff  of  his  fees,  the  fhe- 
AerifF.  riff'  fhall  have  his  remedy  by  acSlion  on  the  cafe. 

But  this  bond  3.  This  obligation  is  void  by  the  Common  Law, 

toid  for  cxtor-    and  extortion.     See  Plowd.  65.     The  (her iff  may 
^^°"*  take  a  bond  with  a  great  penalty  for  the  appearance 

of  the  party,  but  not  for  his  fees,  by  the  23  of 
H.  6.  <:.  10.  for  that  ftatute,  as  to  fees,  is  not  re- 
pealed by  29  Eliz,  c.  4. 
R  a  f  rfee^  ^^  ^^^  Chief  Juftice,  an  adlion  v/ill  lie  for  a 
'{heriff's  fee;  for  the  laws  permitting  him. to  take  it, 
makes  it  a  duty.    Skin.  363.     CoJfib,  220. 

Aaion 


Aaionof  debt  Ifes  for  a  fiierifF  upon  the  ftatute  D«bt/orcxccu. 
of  29  tliz.  c,  4.  for  execution  fees,  although  the 
ftatute  doth  not  lay  he  (hall  have  the  fees,  nor  any 
^ion  for  them  ;  but  only  faith,  he  Ihall  not  take 
for  any  execution  made,  any  confideration  or  re- 
compence,  bt-fuies  what  is  therein  mentioned,  which 
it  fhall  be  lawful  for  him  to  take,  viz.  i2d.  for  20s, 
where  the  fum  doth  not  exceed  100/.  and  bd, 
above  loo/.     RoL  Mr.  598.     Rol.  Rep.  404. 

The  iherifF  (hall  have  a6iion  on  the  cafe,   but  not  Cafe  for  fees,  and 
debt,   upon  Jjjhmpjit,   to  pay  his  fees  due  by  the  law  <^ebt  for  his  fees, 
of  the   realm,  for    executing  an  execution.     Afoor^°^^'°  1  ite  . 
699.     But  he  (hall  have  debt  for  his  fees  not  prohi- 
bited by  the  ftatute  of  29  Eliz.     Moor  66^,  853. 

An  a<Sticn  of  debt  was  brought  by  the  flier ilF  of  Aaion  lies  for 
Cambridge/hire^  upon   the  2g  Eliz.  r.  4,   for  his  fees  fees  for  executing 
jfor  executing  an  Elegit  ;  and  upon  Nil  debet  pleaded,  ^^  -5:/c^;r. 
there  was  a  verdict  for  the  plaintiff.     And  Mr.  Page  r^^^  aaion  wa* 
and  Mr.  ferjeant  Cbcjhyre  took  feveral  exceptions  in  h\d  in  Cambridge- 
arreft  of  judgment.     Firft,  that  no  fees  were  due/''*'^' ^"<^'^"«'^*^ 
for  executing  an  Elegit  within  the  ftatute,  znd  con-    ^^  "  ^^* 
feq^uently  that  the  action  lay  not  j  for  the  land  ex- 
tended may  be  of  little  value,  and  therefore  it  \s  un- 
reafonable  that  the  {l:ieriff  (hould  have  poundage  of 
the  whole  debt.     And  where  the  land  lies  in  feveral 
counties,  a  man  may  pay  more  in  fees  than  his  debt. 
And  the  cafe  of  Bridge  and  Cage^   1  Cro.  103.   was 
cited,     AnAjfumpJit^  in  confideration  that  the  plain- 
tiff would  execute  a  writ  oi  Elegit  for  a  friend  of  the 
defendant's,  to  pay,  i^c.  and  held,  that  no  aiflion 
would  \\t^  though   the  money  promifed  to  be  paid 
was  no  more  than  his  fiiillng -pence  come  to.     In 
anfwer  to  this  exception,  ferjeant  Parker  cited  the 
cafe  of  Spring  v.  Eeds,   which  was  intr.  flil.   28  ^ 
2g  Car.  2.  C.  B.     Rot.   1410.   where   in  the  very  a  M»</.  ;t4«» 
fame  action  judgment  was  given  for  the  plaintiff,  and 
that  judgment  affirmed  in  the  King's  Bench^  the  re- 
cord of  which  affirmance  is  Hil.   29  Cff  30  Car.  2. 
B.  R.    Rot.   386.     As  to  the  obje<5tion,  where  the 
land  fliould  happen  to  lie  in  feveral  counties,  there     ~ 
was  nothing  olF  that  in  the  prefent  cafe.     The  reafon 
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of  the  cafe  in  iCro,  he  faid,  was,  .becaufe  in  :t!?at 
time  the  judges  held  no  a6Hon  would  lie  upon  thc: 
itatute;  but  that  has  been  held  otherwife  fince,  i 
Cro.  286,  287.  'Jones  iQ'].  where  adlions  are  main- 
tained by  fherifFs  for  fees  for  executing  C^^/^x  ad 
fatisfadendum. 

Holt  Chief  Jufiice  faid,  There  was  no  reafon  why 
the  (heriiFfhould  not  have  fees,,  as.  well  for  executing 
an  Elegit^  as  an  Extent  upon  a  ftatute.  Upon  the 
writ  of  Elegit^  the  (hsrifF  returns,  that  he  has  taken 
an  inquifition,  and  extended  the  defendant's  land, 
and  delivered  it  to. the  plaintiff.  And  there  is  a 
Liberate  in  the  body  of  the  writ  of  Elegit^  otherwife 
in  cafe  of  an  extent  upon  a  ftatuse  there  muft  be  a 
Liberate ;  and  in  the  cafe  of  the  Elegit^  upon  the 
return  of  delivery,  the  plaintiff  rnay  enter:  and  he 
can  do  no  more  in  cafe  of  a  ftatute  after  a  Liberate 
executed,  for  he  muft  not  enter  by  force.  The  re- 
turn of  Liberari  feci  is  a  full  execution  of  the  writ 
of  Elegit^  and  by  that  the  plaintiff  becomes  tenant 
by  Elegit^  and  may  maintain  an  ejectment ;  and  he 
may  enter  and  affign  his  intereft  upon  the  land,  and 
the  aflignment  will  be  good.  For  the  defendant's 
continuing  in  poffeflion  after  the  return  of  the  writ, 
turns  the  plaintiff's  eftate  to  a  right,  and  therefore 
he  muft  enter  before  he  can  affign  it  over. 

P<?w^// Juftice  faid,  that  the  like  cafe  with  this 
was  adjudged  in  the  Common  Pleas,  while  he  fat  there; 
that  all  the  objections,  that  are  here  made  to  the  a^ion, 
were  made  there,  and  over-ruled  ;  that  the  court 
there  refolved,  that  the  ftatute  o^  Eliz.  mentioning 
pxtents,  that  fhould  not  be  confined  to  extents  upon 
ftatures  only,  but  fhould  be  carried  to  extents  upon 
E legits,  efpecially  when  they  were  both  equally  liable 
to  the  fame  exceptions.  As  to  the  objecSlion  how  it 
fhould  be,  when  feveral  Elegits  were  to  go  into  fe- 
veral  counties,  they  faid,  they  would  give  their  re- 
folucion  In  that  when  it  canie  iix-  queftion  ;  and 
therefore  he  was  of  opinion,  that  the  fheriff  ftiould 
have  his  fees  for  executing  an  Elegit,  The  other 
two  judges  agreed. 

The 
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The  fecond  exception,  and  which  was  the  only  ^"  ^n  Inquifition 
one  that  ftuck,with  the  court,  was,  that  the  pl:^in~^,^  oi  nam  ig 
tiff  had  laid  in  his  declaration,   that  the  inquifition  t>  ;niace  aidied 
was  taken  apud  villam  Cantabrma  pradi£ia;  and  ^^'""^  "^ '/'■■:■■'" 
there  was  no  Cambrulge  mentioned  berore.     And  tnis 
objection  was  inforced  two  ways.     Firlt,  there  A^'as 
no  Venue   where  this   fa<fl:,  which  was  fo   materia], 
and  the  very  ground  and  foundation  of  the  a(ftior>, 
was  done.     Secondly,  that  it  did  not  appear  that  tlii« 
inquifition  was  taken  within  the  county  oi  Cain- 
bridge^  as  It  ought  to  do,  to  intitle  the  pli-.intiff  to 
his   ailion :    for    as  Powell  Juftice    faid,  there    are 
inore  towns  in  England  o(  that  name  befides   that 
.where  the  univerfity  is,  and  for  aught  appears,   it 
might  be  one  of  them  where  this  inquifition  was  ta-  •  .  . 

ken,  and  confequently  cut  of  the  coun'v  ;  and  fo 
the  execution  void,  and  confequently  the  phintifF 
has  no  caufe  of  action. 

After  confideration  as  to  the  firfl:  part  of  the  ob- 
jedtion,  it   was  refolved   by  Holt  Chief  Jiifi:ice,  (to 
which  the  others  agreed)  that  this  was, helped  after 
verdi6i  by  the  llatute  17  Car.  2.  c.  8.  as  no  Venue, 
the  caufe  having  been  tried  by  a  jury  of  the  proper 
county.     And   he  compared   it  to  the  cafe  in  Lev. 
207.  upon  an  iffje  joined  in  an  a£tion  of  covenant, 
whether  y.  5.   had    any  title  to  Shrob-walk  in  the 
foreft  of  Whittlewood^   in   the  county   of  Northamp- 
im  ?     The  action  Was  laid  in  London^  and  the  Venir.e 
facias  was   from   Shrob-walk ;    and    though    it  was 
agreed,  that  a  walk  in  a  foreft  was  but  a  liberty, 
and  no  place  from  which  a  Venue  could  arife,  yet  this 
want  of  a  Venue  was  aided  by  the   17  Car.  2.   the 
iffue  having  been  tried  by  a  jury  of  the  county,  where        .  1  •  a  ^  . 
the  matter  in  ifTue  arofe.     As  to  the  fecond,  it  was  has  been  confined 
anfw^red  by  the  counfel  for  the  plaintiiF,  and  re-  fmce  to  the  let- 
folved  by  the  court,  that  that  was  helped   bv  ^&''^'"'\"Tl 

,,_     --  -rr        1     •  -XT  1  *  ^  where  the  action 

verdidt,  for  the  iliue  bemg  upon   Nil  dehet^   if  the  is  kid  5  but  that 
Elegit  had   been  executed  out  of  Cambridge/hire^  jt  is  not  this  cafe, 

r    J    1  •!  '  1  i-  1  '    n  becauretheafticn 

had  been  a  -oid  execution,  and  conleqiiently  agamit  j^g,,g  5^  ^^j^j  j„  ^^^^ 
the  plaintifF,  and  the  jury  muft  have  found  for  the  proper  county, 
defendant  quod  nil  debet,    and   therefore  a   verdi6i  ^"'^  ^"^*^^^^"^.^ 
being  now  found  for  the  plaintiff,  it  muft  be  intended  ^n  both  the  letter 

L  1  2  that  and  meaning,  of 

the  Ilatuie. 
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that  Camhridge  is  the  county  of  Cambridge  ;  for  it 
it  muft  be  intended  that  a  record  was  given  in  evi- 
dence of  an  inquifition  taken  within  the  county  of 
Cambridge,  Judgment  was  given  for  >the. plaintiff. 
7.  Ld.Raym.  1212.     Salk,  333.  ,-...,n 

Nottoarreft.  The  giving  money  to  a  (herifE^   to  arreft  a  mail, 

is  again  ft  law.      Rol.  Rep,  313.  ^.^  >  ,J\ 

Where  not  upon      It  was  held  that  a  flieriff  cannot  take  money  for 

his  delivering      fees  upon  delivery  of  warrants  to  his  own  bailifF,-  but 

warrants*  muft  ftay  till   the  money  is  levied;  but  In  cafe  of 

fpecial  bail ifFi,  of  plaintiff's  own  naming,  the  fljerifF 

may  take  his  fees  prefently.     Clayt,  79.     Mo.  468. 

pL  669. 

Not  upon  Cff/  No  fee  is  due  to  the  (herifF  for  executing  a  Cap^ 

utlag,  utlagat\  either  for  warrant  to  execute  it^  or  for  the 

return  of  it.     Lit.  Rep,  65.      2  BrownL  283. 
Extortion  for  If  any  baihf?^  or  other  /herifF*s  officer,  fhall  take 

fparmg  perfons  to^j^y,  (^i^jg  Qf  g^y  perfon,  to  fpare  them  for  appearing 
*^^  "  *  'at  the  afEzes,  feffions  of  the  peace,  or  the  like,  it  is 

extortion.     CompL  Sher.  483. 
How  far  the  On  rule  to  fliew  caufe  why  an  attachment  fhould 

court  will  grant   ,^q(.  gQ  againft  onc  C/endofty  for  extorting  two  guineas 

gainft^a\ail!fffor  ^ro"^  ^^^  ^^^*^"^^"^5  before  he  would  allow  him  to 
extortion.  be  bailed,  his  counfel  faid,  that  the  defendant  ab- 

fconded,  and  for  that  reafon  Clendcn  was  forced,  to 
be  made  a  fpecial  officer  m  the  writ,  and  the  fee  for 
that  is  I  ox.  of  the  money.  Befides,  he  was  two 
days  lying  in  watch  for  him,  with  a  couple  of  fol- 
lowers; he  thought  i/.  lis.  little  enough  for  that. 
The  court  faid,  the  fee  of  10  s.  is  certainly  due,  and 
the  reft  of  the  money  is  moderate  enough  ;  but  yet 
it  ought  not  to  have  been  demanded  of  the  defen- 
dant, fo  granted  the  attachment.  Barnard,  K,  B, 
107. 
For  omitting  ar-  If  the  flierifF,  Of  any  of  his  officers,  (hall  take  any 
it^iyC^c.  money,  or  other  reward,  for  the  omitting  any  arreft 

or  attachment  to  be  made,  it  is  extortion ;  and  the 
fherifFor  officer  fo  offending,  fhall  forfeit  for  every 
fuch  offence  lo/.  to  the  King  and  Informer,  23 
H,  6.  r,  ic. 

As 
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As  to  the  punlftiment  of  (herifFs  for  extortion,  it  is  Punifliment  for 

•  I        T      .     » ■  ^  •   /-          .•        •    X    T  .  extortion. 

Cither  by  tnai^ment,  tnjormation^  imprijonment^  or  com- 

mit7nent. 

As  to  incitements,  what  is  good  or  nor. 

LidI6tment  of  extortion  againft  a  bailiff  of  an  hun- Indidmcnt. 
dred,  quod  colore  officii  he  took  extorfwe  money,  and 
(hews  not  for  what  matter  or  caufe.     Court :  It  is 
well  enough,  the  officer  being  bailiff  of  an  hundred, 
efpecially  being  after  a  verdid.     Batquare  of  .this. 

By  23  Hen.  6.  c.  ic.  on  extortion,  treble  dama-  treble  damages. 
ges  are  given  to  the  party,  and  the  juftices  of  peace 
may  affefs  them;  but  they  ought  firft  to  enquire  of 
the  damages  by  a  jury.     Therefore  in  BumpJieacTs 
cafe,  Cro.  Car,  488.  pL     .  indictment  was  againft  the 
{heriff  for  extortious  fees,  on  two  feveral  indidiments. 
They  awarded  to  the  one  treble  damages ;  that  is, 
where  he  took  of  one  20^.  extorjive^  they  awarded  to 
the  party  3/.  and  4/.   to  the  King.     And   on  the 
other,  where  it  was  found  he  took  8  J.  ^d,  extorjive^ 
they  awarded  he  (hould  pay  to  the  party  26;.  8^.  Quadruple. 
So  a  quadruple  value,  and   7.0 s,  fine  to  the  King.  Error. 
And  it  was  adjudged  error.     Caufa  qua  fupra. 

The  indictment  muft  be  Contra  formamjlatuti^  \(  Contra formam 
they  will  proceed  upon  the  ftatute  of  23  H.  6.   /^f.  A^*  *3  ^' ^• 
ibid.     The  court  were  doubtful,  if  this  ftatute  ex- 
attends  to  extortion,  unlefs  taken  upon  arreft.     And 
'  j^udgment  was  reverfed. 

The  ftieriff's  bailiffs  were  indiCled  at  the  quarter  Indiament  at 

ijifeffions  for  extortion.       ^.  7^^-    379-  quarter- leffions. 

3^  {It    was   faid   by  i/^/f  Chief  Juftice,  at  a   trial  at  indiament  of  cx- 
"^'^uildhally  that  if  a  man  be  indicted  for  taking  ex-  toition  io  taking 
^^  torfively  twenty  ftiillings,  and  there  is  but  proof  of  ^°^'  ^ ';J\ 
one  fhilling,  yet  the  defendant  is  guilty.     And  (by  evidenceofta- 
V  him)  the  extorfive  agreement  is  not  the  offence,  but  king.ix, 
fi^  the  taking ;  for  a  pardon  after  the  agreement,  and 
^f'  before  the  talcing,   does  not   pardon   the  extortion, 
V:Ld.  Raym.44p^ 

An  informer,  on  conviction  of  a  prifoner  for  ex-  information,  5n- 
tortion,  or  other  penal  law,  may  have  the  third  part  formers  have  the 
of  the  fine,  according  to  the  King's  privy  feal  for  ^  * 
that  purpofe.     And  he  had  fo  of  ig/.  fet  on  a  bailiff 

L  1  3  for 
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fof '3^'  taken  for  execution  done  to  his  perfon.     Kei, 

357'  />/.  487.  M      .      '^ 
The  prifon  mif-       Information  was  brought  againft  the  keeper  of  the 
taker.  gaol,  cr  prlfon  of  the  caftle  oi  Ma'idjione,  for  extor- 

tion on  the  ftat.  23  H.  8.  and  it  was  found  by  fpe- 
cial  verdid  that  there  is  not  any  caftle  in  Maidjidne^ 
but  a  gaol,  and  the  defendant  was  gaoler  ther6.  Per 
cur^:  Judgment  pro  qaerente,  2  Rol.  Abr.  211. 
Sheriff  commit-  The  {hcriff  was  committed  to  the  Fleit,  for  taking 
^^^'  illegal  fees.     1  Brownl.  2^^. 

Serjeant  commit-      A  fcrjeant  of  London  was  committed  in  execution 
ted  for  taking  ii-  for  a  fine  in  extorting  fees  on  an  arreft,  and  a  third 
Jgation  oV"fine!^  P^^'  ^^^   allotted  to  the  profecutor;  his  wife  peti- 
tioned the  court  to  mitigate  the  fine,  but  they  could 
not.     3  Keh,  328.  pi,      , 

The  fherifF  of  5//jf3/i  was  imprifoned  for  taking  a 
guinea^  there  being  only  7.s.  due  to  him,  and  he  re- 
turned two  guineas  to  the  plaintiff,  being  double  of 
what  he  had  taken,  on  the  3  j^^.  I.  c.  26.  and  fo 
he  was  difcharged.     T^Keh.  714.  pi,       , 

In    replevin,    the  Jheriff  prefer ibed  io   have  forty 

fblllingi  per  ann.  of  J.  N.  and  his  anceftors,  for  hold- 

wg  of  his  turn  at  D.  for  the  eafe  of  the  defendant 

and  his  tenants,  for  which  fum  he  diftrained.     And 

per  cur"*:  He  cannnot  prefcribe,  for  he  is  an  officer 

removable  yearly,  and  therefore  the  taking  of  the 

faid    fum  is  Extortion.     Bio.  tit.  Fees,  l^c.  pi.  18. 

42  E.  3.  4.     Bro.  Abr.  tit.  Corone,  pi.  103.  S.  C. 

per  Shard.     B'o.  Abr.    tit.  Office  and  OiF.   pi.  31. 

S.  C.  S.  P.     Bro.  Abr.   ///.  Prefcription,   pi.  9.     40 

E.  3,  4. — but  fhould  be  42  E.  3.  4. 

Prom'ireof  mo-        It  a  fherifF,  ^dc.  afTume  for  money  given  to  ferve 

jiey  iorferving of  certain  procefs,  this  is  not  a  good  confideration,  as 

proce  s.  being  againfi:  law  ;  for  it  is  extortion  in  the  fherifF 

to  take  it,   and  unlawful  for  the  other  to  give' it. 

Rol.  Ahr.  1 6.      19  Vin.  Ahr.  445.  pi,  3.     Ergo  Cro. 

By  a  ftranger,  \i  Eli%.  654.  is  not  law.     Exccucor  fues  cxccution  by 

hevvoaide^tecute  ^/    -^    ^^^^  ^    ^^  eftrangcr,  as  a  friend  to  the  ex- 

**  '  ecutor,  in  confideration  that  the  fheriiT  will  execlite 

the  faid  Elegit  prefently,  and  of  fix- pence  paid   him 
by  the  fheriif,  ailumes  to  pay   60/.  to  him;  where- 
upon the  ihcrilt  executes  the  wri:.     This  confidera- 
2  tion 
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tion  is  agalnft  I^w,   for  the  flierlfF  ought  to  do  his 

duty  without  reward;  and  this  60  A  is  not  any  dif- 
charge  of  fheriff's  fees  due  by  the  ftatute,  being  given 
by  a  ftranger,  and  not  exprefs  for  them.  Rol.  Jbr, 
16.  And  though  it  was  alledged,  that  this  fum 
proniifed  him  is  no  more  than  v*'hat  the  ftatute  of 
29  £//z.  allows  him  to  take  for  his  fees,  yet  that  And  no  difcharge 
helps  not  the  cafe,  for  that  ftatute  only  excufeth  him  °f  ^*^e Iheriff '« 
for  his  taking  fees,  whereas  the  Common  law  did 
not  permit  him  to  take  any  thing  for  the  executing 
writs.  And  the  giving  of  fix-pence  is  no  fufficient 
confideration,  being  joined  with  the  other  that  is  un- 
lawful.    Cro,  Jac.  103. 

J.  is  outlawed  at  the  fuTt  of  5.  for  debt,  and  B.  In  confideratioa 
aflumes  in  confideration   that  C,  an  eftranser  wilP^^^^*  ^?„^^' 

n       A  /-I  7         ,        .  1  -11  tranger  will  ar- 

arrelt  A,   upon    a  Lap.  uttagat\  that  he  will  pay  jgft  ^  man. 
him  40^.     This  is  no  good  confideration,  although 
he  fliews  in  his  declaration   that  he  was  after  made 
a  fpecial  bailiff  to  the  fherifF,  to  arreft  him  by  a  war- 
rant dire£ted   to  him.     This  is  extortion ;  and  the 
fherifF,  by  fuch   means,  may  extort  great  fums  for 
doing  his  office:  and  the  bailifF  is  the  officer  of  the 
Iherlff*,  and   his  fervant.      Rol,  Abr.  ib,     Jones  65. 
Latch   54.     But  if  a  promife  be  made  to  a  meer  Promife  to  a 
ftranger  to  go  to  the  fherifF,  and  procure  him  to  ar-  Granger  to  p^- 
reft  J'S,  this  is  a  good  confideration.     So  if  one  arreft  y.  5.  is 
pray  me  to  go  with  the  ftierifFto  affift  him  in  making  good. 
execution,  and  promifeth  me,  ^c.  it  is  good. 

It  is  the  duty  of  the  fherifF  of  MiddlefeXy  by  him-  The  fees  of  the 
felf  and  deputies,  to  attend  all  his  Majefty's  courts,  j^^^^^^^^*^;^^^^ 
judges,  juftices,  and  commiflioners  within  his  coun-  fhe'riff,  &c.. 
ty  ;  and  to  execute  all  writs  and  procciTes  by  them 
and  every  of  them  direded  to  him ,  and  alfo  to  hold 
his  county  courts,  tourns  and  court  leets  within  the 
fame. 

The  ftieriff  o{  Middlefex,,  who  are  alfo  fherifFs  of 
London^  is  nominated  by  the  citizens  (a)  thereof; 
and  are,  as  fherifFs  of  London^  at  much  greater  ex- 
pence  in  paffing  through  their  office,  than  the  fherifF 
of  iny  other  county  in  England;  and  therefore  oblige 

{a)  Shoiv,  Re^,  289. 

L  1  4  their 
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tlicir  under-(heriff  of  MiddUfex^  out  of  the  fees  and 
profits  arifing  from  that  ofHcc,  to  advance  money 
from  time  to  time  to  pay  all  rewards^  payable  by 
the  faid  flierifF,  for  apprehending  highwaymen  and 
other  malefadldrs,  which  are  given  by  feveral  a^sof 
parliament,  and  to  pay  the  wages  of  the  juftlces  of 
peace  attending  at  the  feveral  feflions  of  the  peace 
for  the  faid  county  of  Mlddlefex^  and  to  bear  part  of 
the  ex  pence  at  the  entertainments  at  the  feflions  of 
gaol-delivery  held  in  the  Old  Bailey^  London^  for  the 
county  of  Middle/ex  ;  which,  together  with  othet 
charges  incident  to  the  faid  office,  amounts  annually 
at  leaft  to  the  fum  of  450/.  For  the  difpatch  of  the 
bufinefs  of  the  county,  he  keeps  his  office  at  FurmvdPs 
Inn,  Holhorn^  wherein,  befides  his  own  attendance, 
three  clerks  are  dayly  imployed,  (Sundays  and  holi- 
days excepted)  ;  they  have  no  falary  nor  wages,  but 
the  allowance  hereafter  mentioned,  out  of  the  fees. 
And  in  confideration  of  his  giving  fecurity  to  the 
iaid  fherifF,  in  the  fum  of  i2,ooo/.  to  indemnify 
him  from  all  damages  and  lofTes  that  may  happen 
from  the  miftake,  omiffion,  or  mifdemeanor  of  him, 
his  deputies,  clerks,  or  bailiffs,  the  flierifF  hath  granted 
to  him  all  the  lawful  fees,  profits,  and  perquifites 
belonging  to  the  faid  office  ;  and  in  virtue  thereof 
he  claims  the  feveral  fees  and  fums  of  money  here- 
after mentioned,  which  are  ail  the  fees  belonging  to. 
the  faid  office,  except  what  may  be  claimed  by  the 
county  clerk. 


To 
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Sheriff 


I 


! 


To  the  cl  large    of  pafling   the 
iherifF's  accounts  for  Middle- 
fex  in  the  Exchequer y  by  flat. 
3  Geo*  2. 

Of  every  bailiff,  when  admitted") 
into  his  oiHce,  in  lieu  of  all 
fees  due  to  the  fherifF  on  ar- 
refts  that  may  come  to  his 
hands,  except  fees  on  execu- 
tions, (commonly  called  poun- 
dage.) 

Of  every  bailiff  more  for  his  in- 
denture of  covenants,  and  bond 
to  perform  the  fame,  and  at- 
tending the  execution  there- 
of. J 

For  every  warrant  on  a  bill  ofl 
MiddlefeXy  Capias^  or  ^0  mi-  > 
ntfs  3 

For  every  name  more  than  one 

For  every  warrant  on  a  fpeciall 

Capias,  or   ^0  minus,    i.  e.  { 

containing,  the  v^^hole  declara-  \ 

.  tion  ■    r  ■' 

For  every  warrant  on  a  writ  of^ 
Scire  facias.  Extent,  Elegit,  \ 
Summons  againfl  privileged  | 
perfons,  Original  in  real  or  | 
perfonal  anions.  Pone,  Fen'  j 
facias  out  of  the  Exchequer^  ^ 
Attachment  for  the  peace  out 
of  the  crown  o{hce,  Dijiringas^ 
Writ  of  poffeffion.  Capias  ex- 
communicatum,  Ne  exeat  regno,  \ 
Suppiicavit,  and  Si  laicus  J 

For  every  bail  bond  taken  in  the"} 
oiHce,  (which  rarely  happens,  't 
the  bond  being  ufually  taken  , 
from  defendants  in  cuftody  by  » 
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Sheriff 
/.    s.  d. 


t  iiberty      J 
a  writ  ofl 
ing  the  of-  ( 
to  fet  the  f 


the  bailiff)  for  fearching  the  of-  J 
£ce,,  an<J  m-dking  2t  Si/pfrfedeas  )^ 
to  let  the  defer;uant  at  iiberty      J 

For  takirig  fecurity  on  a  writ  of 
Me  exmt  regnn^  fearchinj 
fice,  and  Super f ideas 
cefercant  a    ''berty 

F@r  a  bon-    OP  a  1  ^attachment  Pro 
1)a;:e  014^  cl  the  cff'wn-office 

For  taking  fecunti  on  a  writ  of- 
Sup'plicavitf   which   rarely    hap- 
pens-j   fearthing 'the  office,  and 
for  a  Superfedeas\  to  fet  the  de- 
femjant  zi  hbsrty 

For  the  afiighment  of  every  >  •% 

tail-bo-nd  >  '^  I 

For    the    plain  tiff  ^s    dif-  ^  > 

charge  for  the  fame      3  \ 

For  the  return  of  the  writ     o  o  4  -^ 

For  the  d'elivery  up  of  a  bail-isond  J 
back  to  the  defendant,  by  the  > 
plaintiff's  order  3 


Fees  for  returns  of  writs. 
For  allowing  every  writ  of  1 

Habeas  corpus  cum  caufa  S 
For  the  return  thereof,  ifl 

h^t  one  writ,  to  be  re-  > 

turned againft defendant  J 
For  a  warrant  to  the  bai-"^ 

hff  to  conduel  the  de-/^ 


4  § 


024 


'■^ 


024 


lendant  before  the  judge, 

or  court,  as  the  writ  isi 

retEiriled 
For  ^stfy  other  writ  againil:  the  de-"^ 

fendant  returned  thereon  It 

If  the  defendant  is  in  the  gaol,  then  -\ 

for  a  warrant  to -the  keeper  to  de-  C 
.   liv€f  the  ddendant  to  the  bailiff  V 
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For  executing  a  writ  of  enquiry  of 

damages,  and  return  of  the  inqui- 

fuion  thereon 
To  the  bailiff,  for  fum-"! 

moning  and   fwearing  >o     40 

the  jury  3 

For  the  ufe  of  the  court-  1  1 

houfe,   or  room  where  >o     I  O  )• 

the  writ  is  executed       3 
To  the  jurors,  each  i^.         o  12  o 


o  10  o 


o  17  o 
For  fwearing  each  wltnefs     —       — 
For  taking  an  inquifition  on  a  Ca- 1 

pias  utlagatum^    fchedule  of    tl  e  ? 

goods  feifed,    and  return  thereof   3 
To  the  bailiff  for  fummOn-  7  ^ 

mg  the  jury  i        ^      j 

To  the  ufe  of  the  room,  '\  1 

where  the  inquifition  is  >  o      i   o  ( 

taken  3  / 

To  the  jurymen,  each  is,     o  12  o  I 


} 


o   17   0-' 
If  more  than  one  finding,  for  every 

other 

The  like  on  extents  —  — 

For  every  finding,  if  more  than  one,  1 

each  j 

Attending  each  adjournment i 

For  every  fummons  for  a  witnefs  to  •% 

give  evidence  r 

For  taking  an  inquifition  on  a  ^clre  -\ 

Fieri  inquiry,  inquifition,  and  re-  t  O   10  0 

turn  thereof  3 

For  the  return  of  a  Cepi  corpus^  or~j 

Non  invent,  on  every  biil  oi  Mid-  j 

dlefexy  Capias  quo  minus ^  Capias  ad  ^ 
fatisfaciendum^  and  Capias  utlaga-  I  1 

tuniy  if  no  inquilitioa  taken         J. 
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For  the  like  return,  if  by  a  bailiiFof] 
a  liberty  ,,     ^  j  J 

Return  of  /fiudlfrgve 

For  retqrning  Fieri  fid  on  a  /V^r/  } 
facias  f 

If  by  the  bailifF  of  a  liberty       i 

For  returning  Nulla  bona  thereon 

If  by  the  bailiff  of  a  liberty 

For  fpecial  returns,  fuch  as  refcue,-| 
defendant  difcharged  by  Superfe-  J 
deas,  01  committed  to  xk\t  Fleet \ 
or  Kin^s  Bench  prifon,  on  a  writ  \ 
of  Habeas  corpus  j 

For  the  return  of  Venditioni  exponas 

For  the  return  of  Scire  fici^  each  7 
name  5 

For  the  return  oiNihily  or  Mortuus,  > 
on  a  Scire  facias  J 

For  the  return  of  an  efcape  warrant 

For   the  return  of  a  Venire  facias^ 
fummons  againft  privileged  per- 
fons,  or  original,  that  the  defen 
dant  isfummoned 

For  the  return  of  a  Nihil  thereon 

For  the  return  of  Non  invent,  on  an 
attachment  out  of  the  cou 
Chancery y  Exchequer^  or  dut 
Lanca/ier 

For  the  return  ofa  Cepi corpus  thereon 

For  the  return  of  Non  invent,  on  a 
proclamation  out  of  the  courts 
Chancery y  E>:chequer^  or  dutchy 
Lancajler 

For  the  allowance  of  every,  writ  of  7 
■"     Superfedeasy  or  reflitution  y 

For  a  warrant  thereon  to  difcharge-) 
the  defendant's  body  or  goods  out  C 
of  cuftody  V 


Sheriff 
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Jurts  of  / 
Jtchy  of  r 

on 
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010 
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0  2    0 

0  2    0 

O  10 

0  2    0 

0  2    0 

0  1    o 

O  I   o 

0  2c 

O  -2   0 


004 


Total 


For 
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fus. 


SherifF 


For  the  return  of  a  writ  oiFmlre 
facias  jurat  ores  ^  with  the  panel  o\ 
48  freeholders  names  thereto  an- 
nexed 

For  the  return  of  a  writ  of  Diftrin- 
gas,  or  Habeas  corpora,  with  a  pa- 
nel of  48  freeholders  names  an- 
nexed thereto 


s. 


Clerk 


Total 


/.  s,    d,  h  X.    d. 


o     20 


O    12   O 


N,B.  The  fherifF  makes  up  a  panel  of  48  jurymen,  for.  each 
court  in  IVeftminJhr  Hall,  every  term  ;  but  before  he  can  do 
that,  by  his  officer,  he  enquires  after  a  competent  number  of 
perfons  names,  taken  out  of  the  freeholders  book  for  that, pur- 
pofe,  makes  out  a  warrant  to  his  bailifF  to  fummons  them, 
delivers  a  panel  to  the  marflial  of  each  Chief  Juftice,  or  Chief 
Baron,  attends  the  court  by  himfelf  or  deputy  during  each 
Seffions  of  Niji  prius,  and  after  term  enters  the  names  of  each 
juryman  in  an  alphabetical  regifter,  and  gives  certificates  to 
each  juryman  of  his  attendance,  (if  required)  j  for^ail.iWfekh 
no  fee  is  claimed  or  taken.  . 

SherifF,   Clerk  {  Total 


For  the  return  of  a  writ  of  pofleflion 

Attending  the  mafler  of  the  King's 
Bench  office,  prothonotary  of  the 
court  of  Common  Pleas ^  or  deputy- 
remembrancer  of  the  court  <dX  Ex-\ 
chequer,  from  the  plaintiff  and  de- 
fendant, each  one  guinea 

For  attending  with  the  jury   on  a^ 
view,  and  certifying  to  the  court  / 
that  the  view  has  been  had,  the  > 
fame  fee  as  is  p-id  to  each  jury-  \ 
man  J 

For  attending  every  trial  at  bar,  or- 
at  Nifi  prius,  wheTQ  a  fpecial  jury 
is  iummoned,  the  fame  fee  as  is 
given  to  each  juryman  after  the 


/.    s.  d. 


2  o 


l^'^'dXl  s,   d. 
o     2  o 


N.B. 


fm^; 


'  N,B,  The  laft  mentioned  fee  is 
taken  by  the  under-ftierifF,  or 
clerk,  who  attends  the  trial. 

For  every  warrant  to  a  baih'fFto  fum- 
mon  a  fpecial  jury 


SherljfF 


\ 


Fees  called  Poundage. 

For  taking  a  defendant  in  execution, -j 
or  levying  the  goods,  for  every  / 
fum  Ofmoney  not  exceeding  iqoL  | 
for  every  los,  thereof  J 

For  every  los,  exceeding  that  fum 

For  the  like  on  an  extent,  Fieri  fa-  '\ 
etas,  or  Capias  ad  fatisfaciendum^  >  o 
at  the  fuit  of  the  King  3 

For  every  20j.  after  the  firft  loo/.         o 

For  every  ids,  levied  on  a  Levari fa~  1 
cias^  the  fummons  of  the  pipe  or  >  o 
green  wax,  (except  poft  fines)       3 

For  executing  every  writ  of  pofief-  -» 
ilon,  for  every  los,  of  the  yearly  ( 

'    value  of  the  premifles,  of  which  f 
pofleflion  is  given  -^ 

For  the  return  of  a  precept  to  fum- "J 
mon  the  jury  before  the  commif-  f 
lionets  in  a  commifHon  of  ideocy  f 
or  lunacy,   and  attending  thereon  J 

For  the  return  of  a  Venire  facias  jur\-\ 
and  attending  the  trial  of  a  tra-  | 
verfe  at  the  feffions  of  the  peace  ! 
on  every  indictment,  except  for  ^ 
felony,  or  where  the  defendant  is 
in  prifon 

N,B,  The  (herlfFfummonfes,  im- 
panels, and  returns  8  grand  ju- 
ries in  the  year,  at  the  feveral 
feffions  of  the  peace  at  Hicks's 
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Hall^  2n(!  attends  by  his  deputy 
during  all  the  time  of '  the  h^- 
fion{s  there  ;  and  alfo  returns  8 
juries  in  the  vear  at  the  feveral 
fefl^ns  at  the  Old  Batley^  be- 
fides  party  juries,  and  juries  of 
matrons;  and  attendants  there, 
without  any  other  fee  or  re- 
ward whatfoever. 

For  a  bill  of  fale  of  goods  on  a  Fieri  1 

fadas,3.nd  an  inventory  thereun-  > 

to  annexed  j 

For  a  bill  of  fale  of  a  term  of  years 
The  like  on  z  Venditioni  exponas 
For  allowing  a  writ  oi  Non  ponend'*  7 

in  ajr,f\  _.  J 

For  charging  a  defendant  in  cuftody  1 

with  every  other  writ  than  thai  > 

on  which  he  is  arrefled  •  3 

For  a  certificate  in  order  for  a  ^ 

pe-^fedeas 
For  a  certificate  that  the  defendant 

is  in  execution,  in  orde 

difi  harge  by  the  late  a£l:  of 

ment 
For  his  difcharge  by  the  rule  of  court  7  ^^    , . 

thereon  J  Nothing 

For  attending  with  wrifs  and  other 
things  out  of  thi:.  ofHce,  to  be  pro 
duced  on  trial^  for  each  day's  at- 
tendance 

For  the  plaintiff's  difcharge  on  every -^ 
writ  oi  Fieri  facias,  whereon  mo-  1 
ney  has  been  lfe;.ied,  or  on  z  Capias  j 
ad  fatisfaciend*  executed  on  the  y 
defendant^  and  on  every  writ  on  j 
whicii  the  deiendant  is  committed  I 
to  the  gaol  J 
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For  fearching  the  books  and  files, 
and  a  warrant  to  the  keeper  of 
Newgate  to  diTcharge  the  defen 
dant  out  of  cuftody 

N,  B.  The  defendants  are  oftner 
d i/cha rged  out  o^ Newgate  with- 
out paying  any  fees  than  with. 

Copies  of  writs  are  given,  and 
fearches  are  made  for  prifoners 
m  Newgate y  without  any  fees 
for  the  fame. 
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For  every  fearch 

For  a  (hort  copy  of  a  writ,  in  order  l 

to  put  in  bail  by  J 

For   fearching  for  a  writ  in  force, 

which  is  never  done  bi 

undertaking  of  fome 

put  in  bail  thereto 
For  a  copy  of  a  bill  of  Mlddlefex^  \ 

Capias y  or  ^0  minus ^  at  length    J 
For  copies  of  all    writs,  or  orher  ^ 

things,  for  every  (beet  of  copy  > 

wrote  J 

For  executing  and  returning  a  writ  J 

of  falfe  judgment,  or  Accedas  ad> 

cur'  J 

Fees  for  executing  a  writ  oiJd  quod  damnum  cannot  well  be  fet* 
tied,  but  muft  be  left  to  the  (heriff  and  the  party^  to  be  adjuftcd 
between  them,  becaufe  the  inquilition  on  this  writ  is  always 
taken  on  the  place  where  the  highway  to  be  inclofed  lies,  or 
where  the  intended  fair  or  market  is  to  be  held,  which  may 
occafion  the  (heriff's  travelling  a  confiderable  journey. 

Fees  for  executing  a  writ  of  partition  cannot  well  be  fettled  for  the 
fame  reafon;  and  a  provifion  is  made  by  ftat.  ^  1$ qPF.  3.  c.  31. 
for  fettling  the  fame,  in  CAfe  the  (heriffs  and  the  parties  caqnot 
*  ■  agree. 

For 
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JTeesf^ 
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For  attending  lord  mayor,  as  con-^ 
fervator  of  the  river  T^hames  ;  j 
making  warrants  on  the  writs  of 
Capias^  and  fummons  and  re- 
turning the  fame,  and  for  fum- 
moning,  impanelling  and  return- 
ing the  grand  jury  at  the  firft  | 
court  in  every  year,  the  water-  j 
baillfF  pays  J 

For  attending  the  lord  mayor  at  the 
fecond  court  in  every  year,  and 
returning  the  fummons  and  Ca- 
pias procefs,  the  water -bailiiF 
pays  J 

For  fummoning,  impanelling,  and-* 
returning  the  traverfe  jury,  and  r 
attending  the  trials  there,  which  r 
very  rarely  happens  J 

For  returning,  fummoning  and  im-"j 
panelling  a  jury,   and  attending/ 
Commiffioners   in  a  Commiifion  S* 
out   of   the    Exchequer    to    find  \ 
debts  ^ 

For  the  like  on  a  forcible  entry  be-  -j 
fore  two  juftices,  which  happens  C 
but  very  feldom  3 

For  a  warrant  on  a  precept  for  two  -x 
juftices  to  remove  the  force  after  C. 
fuch  inquifition  taken  3 
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CHAP.      XX. 


&€ii'^  *Rd  Ra- 
iser 


Ts  fare  i^ieiiff 


Efca-pe  on  Ci,*-* 
ntUgatum  bei.Tg 
void,  bccau  ft  re- 
turned ten  years 
after  it  was, 
aivar<ied<        ' 


No  lawful  ioi- 

priibfiment. 


Upon  covenant 

that  defendant 
fiiouW  not  let 
at  large  any  pri- 
fcner  arrefted  in 
debt. 


JF  the  und^r-CherifF  covenant  with  his  high-flie- 
riff,  to  faye  him  harmlefs  from  all  fines  and 
amerciaments  for  anyefcape;  and  covenants  alfo, 
that  he  will  not  execute  any  writ  of  Execution 
abo%''e  the  futn  of  20/.  without  warrant  from  the 
high-iheriit:  this  lafi  covenant  is  agair.ft  law,  and 
void  ;  yet  the  other  is  good,  (but  a  bond  in  fuch 
cafe  is  void  iit  all)  for  by  the  ftatute  of  27  Eliz, 
£,  I2„  the  under-{h€;rifF  takes  oath  to  execute  ali 
procefs.  Brovunl.  65.  Godh.  212.  12  Mod.  468. 
Hob.  12.  pi.  2^.  J/i-.  856.  pi  l-jS^  Noy  $1,  Cro, 
Eliz.  440.  ^/.;r.      Hetl.  157, 

Tiie  keeperpf  LudgaU  gives  bond  to  the  (herifFs 
of  London^  thaj  he  Should  fafely  keep  the  prifoners 
committed  to  his  charge,  and  (hould  fave  the  fherifF 
harmlefs  from',  ali  efcapes.  The  bond  is  good. 
{^<isre  as  to  the  lail  [5art. )  Cm.  Eliz,  466. 
pL    17.^    ^  .        ■ 

But  it  is  not  forfeited  by  efcape  of  one  taken  by 
a  Capias  utiagaf  in  debt ;  becaufe  the  Capias  uild- 
gatum  was  awarded  the  25th  of  EU%.  and  was  re« 
turnable  the  3|th  of  Eli%.  and  fo  meerly  void.  For 
every  Capias  ought  to  be  returnable  the  infuing 
term  ;  becaufe  of  the  mifchief  that  otherwife  might 
befall  the  prifoner  to  be  kept  always  in  prifon,  and 
he  might  well  let  him  at  large.     Dy.  175. 

Though  peradventure  this  arreft,  by  force  of  this 
procefs,  is  excufable  in  falfe  imprifonment  by  the 
{her iff,  yet  clearly  it  is  no  lawful  imprifonment  ; 
and  as  to  the  prejudice  or  beneiit  of  a  ftranger,  he 
fnall  never  be  faid  to  be  a  prifoner.  i\  H.  8.  16. 
1 1  i/.  4.  36. 

Debt  on  bond  to  perform  covenants;  which  was, 
that  the  defendant  fhould  not  let  at  large  any  pri- 
foner arrefted,  without  the  fheriff's  warrant.     The 
plaintiff  /hews,  the  defendant  had  let  fuch  a  pri- 
foner 
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fpner  at  large  at  Weflminjier^  bfc.  it  is  good  with- 
out (hewing  the  time  and  place  of  the  arrcR:.  For 
the  efcape  is  the  material  part  of  the  covenant^  and 
the  manner  of  the  arreft  is  not  in  queflion  ;  and 
whether  he  were  legally  taken  or  imprifoned,  was 
not  material,  when  he  was  fufFered  to  go  at  large. 
Sid.  3. 

The  condition  of  the  bond  was  :  Whereas  S.  was  For  a  bailiff  of  an 
fherifFof  5/^rrv.  and   made  T.  bailiff  of  the  hundred  ^-^^^'^^^^^f^ 

/•   T»  'r  n        1  1  •        /v  true  return  ot  ail 

of  B,  now  if  he  mould  execute  his  office,  i^c.  and  his  writs. 
^ake  true  return  of  all  writs  dire(?{:ed  to  him,  then, 
l^c.  defendant  pleads  on  Oyer  particularly,  perfor- 
mance to  all.  Plaintiff  replies,  procefs  was  di reeled 
to  him  to  levy  iffues  on  y,  S.  and  that  he  made  his 
Warrant  to  T.  to  execute  the  fame,  which  warrant 
he  did  not  return. 

■  On  demurrer,  judgment  was  againft  the  plaintiff^  On  demurrer 
becaufe  he  did  not  (hew  that  the  iffues  were  to  be  J^'^S'^ent  for 
levied  in  the  hundred  of  5.  for  though' the  words 
are  general,  to  make  return  of  all  warrants  dire<^ed 
to  him,  yet  it  was  to  be  underftood  of  fuch  only 
as  were  to  be  executed  in  his  own  hundred, 
of  which    he   was  bailiff.     JI.  lo,     2  Saund.  414, 

415. 

Debt  on   a  bond  by  under-fheriff,  to  defray  the  To  pay  the  ex- 
expence  of  the  high-fneriff ;   and  performance  plead-  r"f°/^-2'* 
ed.     Plaintiff  replies,   y.  S.   recovered    his   charges    '^ 
in    carrying   the   prifoner   from  Chelmsford  to  Lon- 
don^ not   (hewing  it  was   done   by  Habeas  corpus. 
Defendant  rejoins,  this  was   by  private  agreement. 
Plaintiff  demurs   becaufe  it   was   not   concluded  to 
the    country.     Court:    There    muft    be    a    cqrn- 
pulfion  (hewed    by  Habeas  corpus    to  the  Aieriff  of 
SuJJex^  without  which   he  cannot  deliver  him  over 
to   another  fheriff;  and  then  there  is  an  allowance 
upon  the  account  in  t.\\Q  Exchequer^  in  cafe  of  rranf- 
porting,     being    Tigned   by    the   judges.       And   tlie 
court  gave  leave  to  difcontinue.     3  Kcb.  Rep.  448. 
pi.  9. 

Under-fheriff  gave  bond   to  high-fiieriff  without 
condition,  but  intentionally  for  performance  of  cove- 
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nants  to  fave  the  high-flierifF  harmlefs  from  efcapes, 
and  to  pay  the  high-fherifF  out  of  the  profits  of  the 
office  400/.  It  was  infifted  for  the  plaintifF,  that 
the  bond  was  void  by  the  ftatute  againft  farming 
the  office.  And  for  the  defendant,  that  it  was  the 
plaintiff's  own  agreement  to  pay  it  out  of  the  pro- 
fits, and  the  under-fheriff  was  but  his  fubftitute; 
for  if  the  profits  did  not  extend  to  400/.  he  was 
not  to  pay  fo  much,  but  to  be  accountable ;  and  if 
they  amounted  to  more,  the  defendant  had  no  power 
to  call  him  to  account  for  more  than  the  400/.  only. 
Befides  the  ftatute  was  not  penal,,  nor  infli61:ed  any 
forfeiture  or  other  punifhment  on  the  fheriff,  if  he 
had  farmed  the  office.  Finch  C.  was  of  opinion 
feemingly,  that  the  400/.  ought  to  be  paid;  but  re- 
ferred it  to  a  trial  at  law  in  the  next  county  whe- 
ther he  was  to  have  the  400/.  or  no.  2  Chan, 
Caf,  48. 
Bond  for  dif-  ^  ^°^^  made  by  the  under-fheriff  to  the  fheriff, 

charge  of  all       for  difcharge  of  all  efcapes,  is  good  :  for  fince  he 
efcapes.  transfers  his  authority  to  him,  it  is  reafonable  he 

fhould  take  fecurity  of  him  to  perform;  and  there  is 
nothing  intended  againft  law,  but  rather  to  prevent 
than  connive  at  efcapes.  Brownl.  65,81. 
Efcape,  though  High- ftieriff  .brought  acStion  of  covenant  againft 
after  the  year,  xht  under-fheriff,  and  alledged,  he  was  fheriff  anno 
1658.  and  that  one  IV.  was  then  taken,  and  fuffered 
to  efcape  out  of  his  cuftody  ;  whereupon  y.  S.  re- 
covered againft  him,  and  therein  it  was  alledged, 
that  the  plaintiff,  12  Car.  2.  fuffered  him  to  efcape 
out  of  his  cuftody ;  it  is  well  enou*gh ;  and  any 
efcape,  though  after  the  year,  would  be  a  breach  of 
covenant.     2  Keb.  Rep.  352.  pi.  43. 

The  high-fheriff  brought  an  adion  againft  the 
under-fheriff,  who  pleaded  he  faved  the  high-fheriff 
harmlefs.  Plaintiff  demurred,  and  the  plea  adjudged 
ill ;  for  he  may  fave  him  harmlefs  in  many  things, 
and  yet  the  plaintiff  may  be  damnified  in  fome 
other ;  he  ought  to  have  pleaded  non  dampnijicatus* 
4  Bac.  Ahr.  439.      19  Vin.  Abr.  447.  pi  i. 

See  appendix  N®  I.  p.  541.  indenture  of  cove- 
nants between  the  high  fheriff  and  under-fheriff. 

See 


a  breach  of  cove 
nant. 
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See  U.  N**  2.  p.  562.  bond    from   the   under- 
IherifF  of  Middle/ex  to  the  high-fherifF. 
See  id.  N°  3.  p.  564.    appointment  of  the  fherifF 
of  Middlefex\  clerks. 
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iiWember^   of   3^arlta^ 

AT  the  next  county-court,  after  delivery  of  the  Proclamation  to 
king's  writ  to  the  (herifF,  for  the  eleding  ^"^  "^^^^* 
parliament  men,  proclamation  fhall  be  made  by  the 
fherifF  in  full  county,  of  the  day  and  place  of  par- 
liament, and  all  they  who  are  prefent  (liall  attend, 
and  in  full  county  proceed  to  the  e!e6lion  of  their 
knights  for  the  fame  county  ;  and  after  they  are 
chofen,  the  names  of  the  perfons  chofen  (hall  be 
written  in  an  indenture  under  the  feals  of  tlie  elec- 
tors, and  tacked  to  the  faid  writ  of  parliament. 
Stat.  7  H.  4.  c,  15. 

Upon  any  return  contrary  to  this  ftatute  of  8  H. 
6.  c.  7.  the  fherilF  (hall  forfeit  too/,  to  the  king, 
and  have  one  year's  imprifonment ;  and  {hall  forfeit 
another  100/.  to  the  perfon  chofen  knight  of  the 
fhire,  and  not  duly  returned.  The  chufers  mud 
have  40  s,  per  Annum  freehold  within  the  faid 
county. 

The  plaintifF  brousht  an  a6lion  agalnft  the  de-  Falfe  retoraof 
fendant  for  a  falfe  return  of  a  Member  of  parlia- J^^"^*''"' *^' P^=^- 
menty  inltead  of  the  plamtitr  wno  was  duly  elected  ; 
and  for  that  no  determination  in  parliament  v/as 
alledged  by  the  plaintiiF,  or  found  in  the  fpecial 
verdi6i,  judgment  was  given  for  the  defendant. 
Lutw,  82. 
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A  fherifF  fiiall         Adion  foF  a  falfe  return  of  a  citizen  to  ferve  for 
rot  take  advan-  ^]^q  ^\^y   q(  Coventry,  and   feveral  exceptions  were 
irregularity  °to"   takcp  afcer  a  verdidi  to  the  declaration. 
cxcufe  hmifelf  in      Firll,  that  the  declaration  mentions,  that  the  writ 
an  adjon.  IffuG^  out  of  Chancery  {r<;citando)^  &c.  and  after  the 

recital,  then  it  fays  pracepit,  iJc.  and  fo  there  does 
not  appear  any  nominative  cafe  ro  the  word  presce- 
pit.  Sed,mn  allocatur -,  for  the  king  is  before  men- 
tioned, and  (hall  be  the  nominative  cafe  to  the  verb 
pracepit ;  fo  in  a  precipe  quod  reddat^  precipe  A. 
quod  reddat  B.  JO  I.  quas  ei  debet  et  injufte  detinet  ut 
dtciU\  there  is  no  nominative  cafe,  yet  it  is  good 
Latin ;  and  J,  Ihall  be  the  nominative  cafe  to  the 
words  reddat  and  debet,  and  B.  is  the  nominative 
cafe  to  the  word  dicit,  fo  in  pleading,  et  hoc  paratus 
eji  verijicare,  unde  petit  judicium^  dampna  Jua^^c, 
no  nominative  cafe  appears  to  the  words  paratus  eft 
tf  petit. 

Other  exceptions  were  taken  to  the  declaration, 
for  that  the  plaintiff  had  (tt  forth  the  proceeding  of 
the  {herifFin  his  ele(5lion,  by  which  it  appears  that 
the  (heriff  did  not  proceed  regularly  to  an  eled^ion, 
and  therefore  there  was  no  election,  and  then  no 
action  can  be  for  a  falfe  return.  Sed  mn  allocatur  ^ 
for  the  fherifF  (hall  not  take  advantage  of  his  own 
irregular  proceeding  to  excufe  himfeif  from  an  ac- 
tion. But  by  Holt  C  J.  it  was  fufncient  for  the 
plaintiiF  in  this  cafe  to  have  faid.  that  fuch  a  writ 
ilTued,  and  was  delivered  to  the  (l^erifF,  upon  which 
he  proceeded  to  an  ele6i:ion  fecundum  exigentiam 
brevis,  and  that  the  plaintiff  was  debito  modo  ele£ied. 
Com.  Rep.  132. 

The  choice  mufl  be  between  8  and  ii  of   the 
clock  in    the  forenoon. 
Warrants  to  be       Every  flierifF,  after  receipt  of  the  king*s  writ  for 
mayors^baiiVs,  £^^<^'"g  knights  of  parliament,  ought  forthwith  to 
0c,    *  '  make  out  his  warrants  under  the  feal  of  his  office, 

to  every  mayor  and  bailiff  of  cities  and  boroughs 
within  the  county;  reciting  in  his  faid  warrants  the 
writ  of  parliament,  commanding  them  thereby  to 
chufe  citizens  and  burgeffes  to  come  to  the  par- 
liament ; 
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liament ;  (fcil.)-\i  It  be  a  city,  to  chufe  citizens 
for  the  fame  city  by  citizens  ;  and  if  it  be  a  bo- 
rough, to  chufe  burgefTes  by  burgefles  (or  freemen 
of  the  fame  borough.)  And  thofe  mayors  and  To  be  lawfully 
bailiffs  muft  make  a  lawful  return  of  that  precept '/^"'"^^  ^y  ^'^" 
to  the  (her iff,  by  indentures  made  between  them  and 
their  fheriff  of  their  eledion,  and  of  their  names 
which  are  eie<5led,  23  H.  6.  15.  and  the  (herifF  muft 
fet  his  hand  and  feal  of  office  to  one  part  of  the  in- 
dentures, and  then  deliver  it  to  them  to  be  kept; 
and  to  the  other  part  the  mayor,  or  citizens  or  bur- 
gefles muft  fet  their  hands  and  feals,  and  deliver  it 
as  their  deeds  to  the  (herifF,  to  be  certified  and  re- 
turned by  him  with  the  writ  of  fummons  to  the 
clerk  of  the  crown  ;  and  all  this  under  pain  of  lOO/.  Penalty. 
to  the  king,  and  imprifonment  for  one  year ;  and 
the  party  grieved  (or  other  perfon  in  his  default) 
Ihall  recover  another  100/.  but  they  muft  com- 
mence their  action  within  three  months  after  thcAaion, 
commencement  of  the  parliament ;  and  mayor  and 
bailiffe  (hall  pay  40/.     Dy.  113.   pi.  118. 

Adion  on  the  cafe  lies  againft  a  ftierifF  for  re-  Cafe  agalnft  a 
turning  other   knights   for  the  county   than   were^eriif. 
eledted  ;  and  it  is  againft  the  ftatute  of  7  H.  4.  for 
falfe  return,  and  23  H.  6.  c,  15.  gives  debt  in  the 
cafe  ;  and  it  is  not  in  the  negative,  and  fo  does  not 
exclude  from  other  remedy.     2  Sid.  168. 

See  append.  N^  11.  p.  597.  writ  for  new  elefiion 
of  one  citizen  for  the  city  of  Wejlminfter, 

See  id.  N^.  12.  p.  599.  precept  from  Sheriff  of  , 
M.  to  the  bailiff  of  W.  for  the  eledlion. 

See  id.  No  13.  p.  600.  the  indenture  of  eledion. 
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Fees  to  be  paid    ''    T^  ^  -^  officers  of  the  Chancery  and  Exchequer^ 
by  Sheriffs.  £      the  auditors  and  receivers  of  the  crown  re- 

venue in  JVales^  and  all  other  officers  claiming  any 
fee  from  fheriffs  or  under-fiierifFs,  for  making  out 
their  patents,  or  the  Dcdhnus  for  fwearing  them^ 
and  for  entring  their  recognizance,  or  for  writing 
uut  and  return  of  their  procefs,  or  for  their  appo- 
fals,  or  cafting  out  of  court,  or  for  paffing  their  ac- 
counts, or  for  making  their  ^ietus^  or  for  any- 
other  matter,  may  take  the  fees  in  the  fchedule  in 
this  a6t  fpecified,  but  fliall  not  take  any  greater  fee^ 
on  penalty  of  5  /.  and  treble  the  fum  taken,  with 
treble  cofts  to  the  party  grieved ;  all  which  (hall  be 
avv'arded  by  the  court  of  Exchequer^  on  complaint 
and  proof  thereof  before  the  barons,  in  fuch  fum- 
mary  way  as  fhali  feem  meet/'  3  Geo,  c,  15. 
feSf,  I. 
Tor  fettling  pro-  "  The  commiflioners  of  the  treafury,  the  chair*' 
fers,  isfc,  cellor  and  chief  baron  of  the  Exchequer^   and   the 

other  barons,  or  any  two  of  them,  (hall  at  the  re- 
queft  of  any  fherifF,  or  as  often  as  they  {hall  think 
fit,  call  before  them  the  treafarer's  remembrancer, 
the  clerk  of  the  pipe,  or  their  deputies,  fecondaries, 
and  fuch  other  officers  as  they  fhall  think  fit,  and 
caufe  them  to  bring  an  account  of  all  the  rents  and 
certainties  written  out  yearly  in  proceffes  to  the  fhe- 
liffs  to  levy  for  the  crown ;  and  may  alter  or  efta- 
blifh  the  fums  wherewith  the  (herifF  ftands  charged 
on  the  rolls  of  prbfers,  to  fuch  fums  as  (hall  feem 
juft ;  and  orders  fhall  be  drawn  up  purfuant  there- 
to, and  entered  on  record  in  the  offices  of  the 
king's  remembrancer,  the  treafurer's  remembrancer, 
and  the  clerk  of  the  pipe,  before  the  laft  day  of 
Michaelmas  term  then  following ;  and  the  fums  fo 
fettled  fhall  be  the  prefers  of  each  county,  and  the 

rolls 


Chap.22.  g)f)etlfF0  accounts*  537 

rolls  of  prefers  (hall  be  made  conformable  thereto." 
Ibid.  fe£f.  2. 

*'  No  (herlfF  (hall  be  obliged  to  charge  in  his  ac-  Rewards  for  con- 
counts  any  money  to  be  paid  as  rewards  on  the  con-  vi^tions  to  be  re- 

.^.  /.  1  •   t  !•  •  1        /•      paid  immediate- 

viciion  of  highwaymen,  chppers,  comers  or  noule-  ly. 
breakers,  but  may  immediately  apply  for  the  fame 
to  the  treafury :  who,  on  a  certificate  of  the  con- 
viction of  any  offender,  for  which  fuch  reward  (hall 
be  ordered  to  be  paid  by  the  (heriffs  (by  virtue  of  the 
^as  4^  S  fF.  ^  M.  r.  8.  6  &  7  JV.  2-  c.  ly. 
and  5  j^nn.  c,  31.)  together  with  the  acquittances 
of  the  parties  intitled  to  receive  the  rewards,  (hall 
forthwith  repay  to  fuch  (herifFs  the  money  fo  dif- 
burfed  without  fee."     Ihid.  feSf.  4. 

''  No  (heriff  or  under- (heriff  (hall   be  attachecf  To  te  attachea 
for  not  being  appofed  on  any  writ  or  procefs,  ox  ^^'^y  ^y  ^^^^  ^^ 

r  10.  ^  i        \    ..'         ^       \.-  warrant  of  a 

for  any  neglect  or  contempt  relating  to  his  ac-  baron, 
counts,  but  by  writ  under  feal  of  the  court  oi  Ex- 
chequer^ or  by  warrant  figned  by  one  of  the  barons, 
and  to  be  executed  by  the  mar(hal  or  his  deputy;  in 
which  warrant  the  name  of  fuch  (heriff  or  under- 
(her iff  (hall  be  inferted,  and  his  offence  fpecified." 
Ibid.  feet.  5. 

"  If  any  perfon,  concerned  in  pafling  of  (heriff's  Accounts  to  be 
accounts,  (hall  retard  any  (heriff,  or  by  wilful  ne-  paffed  without 
gle£l  or  abfence  prevent  any  (heriff  from  being  ap-    ^  ^^* 
pofed   or  caft  out  of  court  in  due  time,  or  after 
tender  of  his  fees  (hall  refufe  to  inrol,  fign  and  de- 
liver his  quietus  in  due  time,  he  (hall  make  fuch  re* 
compence  to  the  party  grieved  as  (hall  be  decreed  by 
the  barons,  on  complaint  to  them   made,  in  fuch 
fummary  way  as  they  (hall  think  fit.     Ibid,  feci.  6. 

*'  If  any  (heriff  of  any  county  in  England  (ex-  Surplufage  to  be 
cept  the  counties  palatine  of  Chefter.,  Durham  ard  P^'^  ^'^^"^'^  **' 
Lancajier^  and  the  feveral  counties  of  Wales.,  which 
do  not  pafs  their  accounts  before  the  clerk  of  the 
pipe)  (hall  be  in  furplufage  on  his  account  by  reafon 
of  any  difburfements  for  the  fervice  of  the  crown 
(other  than  the  rewards  of  40  /.  for  the  apprehend- 
ing highwaymen,  ^f.)  he  (hall  not  be  obliged  to 
take  out  a  record  of  furplufage,  but  may  apply  to 
(th^  treafury,  who  are  required  to  pay  the  fame,  oa 

the 
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the  fherifF's    producing  a   certificate  of   fuch   fur- 

plufage     from     the    clerk    of    the    pipe.'*     Md^ 

feet.   7. 

She^Wsor^TTaks      4t  The  flierifFs  of  iF^ks  fhall  not  be  compelled  to 

foirthe  auditor,  appear  to  be  appofed  in  the  Exchequer,  but  (hall  be 

appofed  before  his  majefty^s  auditor  in  IVales -,  and 

the  quietus  of  the  faid  fheriiFs,  under  th^  auditor's 

hand  (hall  be  a  fufEcient  difcharge."     Ibid.  feet.  22. 

"  The  auditors  of  C/>/?/?^r,  Lama/ier  znd  Durhamy 
fhall  ftate  the  accounts  of  the  ftierifFs  of  the  faid 
counties,  and  appofe  them  touching  the  execution 
of  the  king's  procefs  ;  and  the  faid  (herifFs,  on  fuch 
accounts  may  fue  forth  their  quietus  ejt  from  the  faid 
auditors,  according  to  ancient  ufage.'^  Ibid. 
feet.   2^. 

"  The  (heriff  of  the  city  of  Chejier  (hall  account 
as  formerly  before  the  mayor,  touching  all  matters 
granted  from  the  crown  lo  the  city  by  charters." 
Ibid.  feet.  24. 

'^  The  (herifFs  of  the  city  of  Chefier,  as  for  all 
other  matters  not  granted  to  the  city,  and  for  which 
the  (herifFs  are  accountable  to  his  majefty,  (hall  ac- 
count for  the  fame  before,  and  be  appofed  by,  and 
obtain  their  quietus  efi  from,  the  auditor  of  the 
€0unty  of  Chejier^  in  the  fame  manner  as  the  (he- 
riSs  of  the  county  of  Chejier.''^     Ibid.  25. 

''  The  yearly  fum  of  4000  /.   (hall  be  fet  apart 
riSforpaffing   in  the  Exchequer  out  of  fuch   fund  as  by  any  a(5t  of 
their  accounts,   this  felHon  (hail  be  charged  with  the  fame,  [viz.  out 
of  the  aggregate  fund)  for  the  ufes  hereafter  men- 
tioned."    Stat.    3  Geo.  c.  16.  feet.  i. 

"  There  (liall  be  paid  yearly  out  of  the  faid  mo- 
nies, on  the  firji  day  of  Michaelmas  term,  to  the 
iherifFs  of  the  feveral  counties  after  mentioned,  the 
fums  herein  expreiFed,  to  enable  them  to  bear  the 
cxpences  of  the  letters  patents  for  their  offices  and 
to  pafs  their  accounts,  and  to  obtain  their  quietus  ^ 
the  faid  yearly  fums  to  be  received  without  any  ac- 
count or  impreft  to  be  fet  upon  them,  and  without 
paying  any  fees  for  the  fame,  viz^ 
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To  the  fherifF  of  the  county  of 


/. 


s. 


Bedford       —  

Berks  ■  ■ 

Bucks ■ 

Cambridge  and  Huntington 

Chefter        

Cornwall  — — 

Cumberland         ■  — 

Derby         — -  " 

Devon  ■ 

Dorfet  

EfTex 

Gloucefter         •         — 
Hereford  •    ■■ 

Hertford  ■         — 

Kent         

Lancafter  

Leicefter         •  — 

Lincoln         ■ 

Middlefex  

Monmouth 

Norfolk         —  

Northampton  ■ 

Northumberland         

Nottingham  ■ 

Oxon         — . 

Rutland         —         ■ 
Salop          ■                   ■ 
Somerfet           ■ 
Southampton         ■ 
Stafford         '  ■■ 

SufFolk       

Suflex         — —  ' 

Warwick  '  ■" 

Wilts         . 

Worcefler  ■ 

York  — - 

Anglefey  .     ■  i  ■ 


93 

6 

96 

0 

96 

0 

95 

10 

62 

5 

102 

16 

90 

2 

93 

19 

106 

9 

lOI 

6 

108 

10 

98 

10 

94 

6 

93 

0 

108 

10 

67 

7 

94 

6 

lOI 

3 

119 

3 

89 

3 

lOI 

15 

96 

0 

91 

0 

95 

13 

97 

7 

69 

It 

98 

3 

112 

19 

101 

3 

95 

10 

102 

12 

90 

2 

90 

5 

93 

lo 

104 

10 

98 

3 

150 

0 

3^^ 

0 
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Brecon  • 

Cardigan  

Carmarthen  — 
Carnarvon  — — — 
Denbigh        ' 

Flint 

Glamorgan  — 
Merioneth  — 

Montgomery        — 
Pembroke        ' 
Radnor  ■■ 

Weftmorland 


/. 

s. 

30 

0 

.30 

0 

30 

0 

30 

0 

30 

0 

30 

0 

30 

0 

30 

0 

30 

0 

30 

0 

30 

0 

40 
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N^  I. 

Indenture  of  covenants  between  the  high'^ 
'jheriff  and  under-JJoeriff, 

THIS  indenture  made  the  Day 

of  in  the  year  of 

the  reign  of  our  fovereign  lord  George  th6 
third,  by  the  grace  of  God,  of  Great  Britain^  France^ 
and  Ireland,  king,  defender  of  the  faith,  and  fo 
forth  ;  and  in  the  year  of  our  lord  17  between 
the  right  worftiipful  C  A,  and  R.  G.  Efquires,  two 
of  the  aldermen  of  the  city  of  London,  of  the  one 
part,  and  y.  R,   of  London,  gentleman, 

and  C.  B.  of  London,  gentleman,  of  the 

other  part,  WS3iit\XZVtt%  That  they  the  faid  C. 
A.  and  R.  G.  being  elected  and  chofen,  and  having 
on  the  day  of  the  date  hereof  taken  the  office  of 
fheriff  of  the  county  of  M.  for  the  whole  year,  com- 
mencing from  the  day  of  the  date  hereof;  in  con- 
iideration  of  the  alTured  hope  and  truft  which  they 
the  faid  C.  A.  and  R.  G.  have,  that  the  faid  J.  R. 
and  C  B.  will  take  care  that  the  office  of  under- 
fheriff  be  honeftly,  uprightly,  duly  and  fufficiently 
difcharged  within  the  faid  county  of  M.  and  that  the 
faid  (herifF  {hall  be  freed  and  difcharged  from  all 
charges  and  damages  whatfoever  relating  to  the  faid 
office ;  and  for  the  confiderations  hereafter  in  thefe 
prefents  mentioned,  they  the  faid  C.  A.  and  R.  G. 
have  been  pleafed  and  contented  to  depute,  ordain, 
conftitute  and  make  the  faid  y.  R.  and  C.  B.  to  be 
their  under-ftierifFof  the  faid  county  of  M.  for  the 
fame  time  and  term,  and  fo  long  as  they  or  either 


of 
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of  them  fhall  continue  in  the  faid  office;  but  never- 
thelefs,  fo  as  that  the  faid  office  of  under-fherifF  (hall 
be  executed  by  and  with  the  joint  concurrence  and 
diredion  of  them  the  faid  J.  R.  and  C.  B.  and  not 
otherwife,  and  alfo  fubje<5l  to  the  provifo  or  power 
hereinafter  mentioned  of  difplacing  or  removing  the 
faid  y.  R.  and  C.  B.  from  the  faid  office  of  under- 
fheriflF,  as  herein  after  is  mentioned.  And  the  faid 
C,  A.  and  R,  G,  the  more  effectually  to  empower 
the  faid  J.  R.  with  the  concurrence  of  the  faid  C, 
B.  as  aforefaid,  to  execute  the  faid  office  of  under- 
fherifF  of  the  faid  county  of  M.  have,  and  each  of 
them  hath  {2LS  much  as  in  them  lieth,  and  they 
lawfully  may)  authorized,  conflituted,  deputed,  and 
appointed,  and  do,  and  each  of  them  doth,  autho- 
rize, conftitute,  depute,  and  appoint  him  the  faid  y. 
R.  and  all  and  every  fuch  clerk  and  clerks  as  he 
the  faid  y.  R.  with  ,fuch  concurrence  as  aforefaid^ 
fhall  employ  and  appoint  in  the  faid  office  of  under- 
fherifF,  by  writing,  under  the  hand  and  feal  of  the 
faid  y,  R.  in  the  name  of  them  the  faid  C.  A.  and 
R.  G.  as  (berifFof  the  faid  county  of  M.  upon  the 
requefl  of  any  plaintiff  or  plaintiffs  to  fign,  feal, 
execute,  and  as  their  aft  and  deed  deliver;  and 
every  affignment  and  affignments  of  any  bail-bond 
and  bail-bonds,  that  fhall  or  may,  at  any  time  or 
times  hereafter,  during  their  (heriffalty,  be  taken  in 
their  names  as  (heriff  of  the  faid  county  of  AI, 
from  any  defendant  or  defendants,  by  virtue  of  any 
writ,  precept  or  precepts,  or  mandate  whatfoever, 
which  (hall  be  dire6ted  to  them  for  the  execution 
thereof;  and  alfo  for  fuch  deputy  or  deputies  to 
take  any  inquifitions  requifite  on  all  procefs  requi- 
ring the  fame,  and  as  (hall  be  direcSled  to  the  fherifF 
of  the  county  of  M.  during  the  fheriffalty  of  the 
faid  C.  A.  and  R,  G.  in  confideration  whereof,  and 
for  other  good  caufes  and  confiderations,  them  there- 
unto moving,  they  the  faid  y,  R.  and  C.  B,  for 
themfelves  feverally,  and  for  their  feveral  and  re- 
fpe6live  heirs,  executors,  and  adminiltrators,  do^ 
and  each  of  them  doth,  covenant,  promife,  and  grant 
to,  and  with  the  faid  C.  A,  and  R,  G.  refpecSlively, 

and 
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STid  their  refpeftive  executors  and  adminiflrators, 
by  thefe  prefents,  in  manner  following,  (that  is  to 
fay)  That  he  the  faid  J.  R.  with  fuch  concurrence 
as  aforefaid,  (hall  well  and  truly,  honeflly  and 
fufHciently,  by  and  during  the  faid  term  and  time, 
and  fo  long  as  the  faid  C.  A.  and  R.  G.  or  either 
of  them,  (ball  continue  in  the  faid  office  of  (her iff 
of  ihe  faid  county  of  AI.  execute  and  duly  perform 
the  fame  carefully,  well,  truly  and  honeftly  de- 
mean and  behave  himfelf  therein,  and  (hall,  during 
the  faid  time  and  term,  well,  truly,  honeftly,  and 
fufficiently,  with  fuch  concurren-ce  of  the  faid  C, 
B.  as  aforefaid,  execute,  or  caufe  and  procure  to 
be  executed,  all  and  every  writ  and  writs,  procefs 
and  procefles,  warrant  and  warrants,  precept  and 
preceprs,  mandate  and  mandates,  diredled,  or  to  be 
<lire(5ted  from  our  fovereign  Lord  the  King,  his 
heirs  or  fucceiTors,  and  from  and  out  of  ail  and 
every  or  any  of  his  Majefty^s  courts  at  Wcjlminfter^ 
or  any  other  courts  elfwhere,  or  otherwife,  or  from 
any  commiffioner  or  commiffioners,  juftice  or  jufti- 
ces  of  the  Peace,  or  other  perfon  or  Perfons,  officer 
or  officers,  which  have  or  fhall  have  authority 
thereunto,  to  the  faid  fheriffof  the  faid  county  of 
M.  which  during  the  faid  time  or  term  (hall  be  of 
to  be  executed  ,  and  of  the  fame  and  every  of  them, 
in  all  due,  fit,  and  convenient  time,  (hall  make  true 
and  fufficient  returns  at  the  feveral  days,  times,  and 
places,  according  as  the  faid  C.  A,  and  i?.  G.  by  the 
iaid  writs,  procefTes,  warrants,  precepts  and  man- 
dates, or  any  of  them,  is  or  fhall  be  required  limit- 
ed, or  appointed  to  return  the  fame  3  and  (hall 
alfo  hy  and  during  the  faid  time  and  term,  and  at 
all  times  afterwards,  fave,  keep  harmlefs,  and  in- 
demnified, the  faid  C.  A.  and  R.  G.  and  each  of 
them,  their,  and  each  of  their  heirs,  executors,  and 
adminiftrators,  and  their  and  each  of  their  goods, 
chattels,  lands,  tenements,  hereditaments,  and 
eftate  and  every  part  and  parcel  thereof,  of  and 
from  ail  manner  of  adiion  and  a£lione,  caufe  and 
caufes  of  af^iqns,  fuits,  fines,  amerciaments,  pains^ 
fuoi  and  fums  of  money,  penalties,  contempts,  for- 
feitures 
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feitures,    judgments,    executions,    damages,    cofts^ 
and   lolfes,  and   of  and  from   all  and  every  other 
troubles,    charges,    and    incumbrances   whatfoever, 
that   (hall  or  may  happen,  arife,  grow,  put  unto, 
or  (hall  be  aflefTed,  impc«fed,  fet,  or  taxed  upon  or 
againft  the  faid  C.  A.  and  R.  G.  or  either  of  them, 
or  upon  the  fheriff  of  M,  at  any  time  or  times,   for 
or  by  reafon   of  the  executing,  not  executing,  re- 
turning, not  returning,   or    mif-returning,  or    the 
not  due   returning  or  executing  of  any  of  the  faid 
writ  or  writs,  procefs  or  procefles,  mandate  or  man- 
dates, precept  or  precepts,  warrant  or  warrants,  or 
by  reafon   of  any   fuits   or    difputes  as   may  here- 
after arife   between  the   faid    y,  R,  and  C.  B,  or 
either  of   their   executors  or   adminiltrators,    ahd 
without   any  trouble,  cofts,  charges,    damages,  or 
expences,    therefore    to    be   fuftained,     incurred  or 
expended  by  the  faid  C.  A.  and  R.  G.  or  either  of 
them,  their  or    either  of  their  executors,  or  admi- 
niftrators,  in,   about,  for   touching  or  concerning 
the  fame;  and  (hall  alfo  from  time  to  time,  and  at 
all  times  hereafter,  give  notice  unto  the   faid  C.  A, 
and  R.  G.  of  all  and  every  writ  or  writs  that  fhall 
be  fued  or  brought  againft  them,  or  either  of  them, 
that  fiiall  come  to  the  faid  J,  R.  and  C.  B.  or  ei- 
ther of  them,  their,    or    either  of  their   deputies, 
clerks,  or  fervants  ;  or  whereof  the  faid  J,  R.   and 
C,  B.  or  either  of  them  (hall  have  notice,  and  (hall 
not  appear,  or  caufe  any  appearance  to  be  made  or 
entred,  or  any  common  bail  to  be  filed  upon  any 
writ  or  action  that  fhall  be  brought  againfl  the  faid 
C.  A,   and  R.  G.  or  either  of  them,  without  the 
privity  or  allowance  of  them  the  faid  C,  A.  and  R, 
G.  or  fuch  of  them,  againfl  whom  any  fuch  writ 
(hall   be  fo  brought ;  and  further^  that  the  faid  y. 
jR.  and  C.  B.  or  either  of  them,  their,  or  either  of 
their  deputy  or   deputies,  clerk   or   clerks,  or  any 
other  perfon  or  perfons  for  or  under  them,  or  either 
of  them,  in  the  name  or  names  pf  the  faid  C  A, 
and  R.  G.  or  either  of  them,  fhall  not,  at  any  time 
or  times   hereafter,  during  the  faid  term  or  terms» 
snake,  or  caufe  to  be  made,  any  return  or  returns, 
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of  or  to  any  writ  or  writs,  procefs  or  procefles, 
precept  or  precepts,  warrantor  warrants,  mandate 
or  mandates,  whatfoever,  touching,  or  in  any  wife 
concerning,  the  Jiberties  or  franchifes  of  the 
city  oi  London^  in  the  name  or  names  of  the  faid 
C,  ^*^nd  R.  G.  as  {heriff  of  the  faid  county  o^  M, 
without  timely  acquainting  them  the  faid  C.  A* 
and  K.  G.  therewith,  and  taking  and  purfuing  their 
juft  and  lawful  dired:ions  therein  ;  if  they,  upon  or 
after  fuch  Notice,  in  due  time,  give  fuch  directions 
there-n;  and alfo^  that  they  the  faid  y,  R.  and  C.  B, 
or  oiie  of  them,  their,  or  one  of  their  executors  or  ad- 
mi  niftrators^  (hall  and  will,  at  all  times  hereafter,  ac- 
quit and  difcharge,  or  otherwife  well  and  fufficiently 
fave,  keep  harmlefs  and  indemnified  the  faid  C.  A, 
and  R.  G.  and  each  of  them,  their,  and  each  of  their 
heirs,  executors,  and  adminiftrators,  and  their,  and 
each  of  their  goods  and  chattels,  lands,  tenements, 
and  eftates,  of  and  from  all  and  every  fuits,  charges, 
loffes,  payments,  damages,  fines,  amerciaments, 
and  hindrances  whatfoever,  that  fball  or  may,  at 
any  time  or  times,  during  the  faid  time  they  fhall 
continue  in  the  faid  office,  or  at  any  time  then  after 
arife,  happen,  grow,  or  come  unto,  or  be  brought 
againft  them  the  faid  C.  A.  and  R.  G.  or  either  of 
them,  their,  or  either  of  their  heirs,  executors,  or 
adminirtrators  goods,  chattels,  lands,  or  tenements, 
for  or  by  reafon  of  any  refcue  or  refcues,  efcape  or 
efcapes,  or  letting  any  prifoner  or  prifoners,  volun- 
tarily, or  negligently,  or  otherwife,  to  go  at  large 
or  efcape,  or  for  not  taking  fufficient  bond  or  bonds, 
with  fufficient  and  good  fecurity  ;  or  for  Perfons 
arrcfted  or  to  be  arrefted  ;  or  of  or  for  ori Toners 
bailable ;  or  of  refufmg  to  accept  of  bond  or  bonds, 
in  fuch  manner  as  by  law  is  or  (bail,  during  che 
Sheriffalty  of  the  faid  C  A.  and  R,  G.  be  required 
of  any  perfon  or  perfons  arrefted,  or  to  be  arrefted 
for  any  matters  or  caufes,  for  which  he,  (he,  or 
they,  fliall  or  ftiould  be  bailed  by  law  ;  or  for  the 
making,  or  making  amifs,  or  not  due  making  of 
all   or  any  afiignment,  of  all  or  any  bail-bond  or 
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bail-bonds  ;  or  for  not  putting  any  warrant  or  war- 
rants of  attorney  in  any  of  the  courts  of  record  at 
JVeftminJiery  or  el fe where  ;  or  for  or   by  reafon  of 
any  negligence,  mif-feazanceor  mif-feazances,  norv- 
feazance   or    non-feazances,  abufes,  mifdemeanorsj 
Commiffion  or  Commiffians,  omiffion  or  omiHions, 
default,  delay,  or  contempt ;  or  for  or  by  reafon  of 
any  other   matter,  caufe,  or   thing,  that  ftiouW  or 
ought,    at  any  time,   in  any    kind    whatfoever,  to 
be  done  or  performed   by  the  faid  J,  R.  and  C.  B, 
or  either  of  them,  as  under-fherifFof  the  faid  county 
of  M.  or  by  their,  or  either  of  their  deputy  or  depu- 
ties, clerk  or  clerks,  bailiff  or  bailiffs,  fervant  or  Ser- 
vants, or  by  reafon  of  his  or  their,  or  any  of  theijf 
•not-doing,  infufficient  doing,  over-doing,  or  negle£i'- 
ing,  his  or  their  duty  or  duties  ;  or  for  or  in  refpe6t  of 
any  matter,  caufe,  or  thing  whatfoever,  hereafter  to 
|5e  done,  or  omitted  to  be  done,  by  him,  them,  or  any 
af  them,  concerning  the   faid  OiHce ;  ^and  moreover^ 
that  they  the  faid  J •  R.  and  C.  B.  or  one  of  them, 
fhall  from  time   to  time,  and   at  all    times,  when 
thereunto    required,  as   foon    as   conveniently  may 
be,^il,uring  the  faid   time    and   term,  and  until  the 
faid  C,  A,  and  R.  G.  fliall    be  duly  difcharged  from 
the   faid   office  of  ihe riff,  deliver,    or  caufe   to  be 
delivered,  unto,  the  faid  C,  J.  and  R.  G,  or  one  of 
tl?em,  a  true  account  or  inventory,  in   writing,  of 
all  extents,  and  judicial  writs  or  procefs  whatfoever^ 
that  iliall  come  to   the  hands  of  the  faid  y.  R,  and 
C.  B.  or  either  of  them,  or  of  their,  or  either  of 
their  agent   or  agents,  clerk  or  clerks,  deputy  or 
deputies,    or    any    perfon     or     perfons     appointed 
to    a6l    for,  by,  or  under    them,  or  any  of  them, 
to   be  e?cecuted  with   the  tefte  and  return  of   the 
fame,  and  the  fums  of  money  therein  fpecified,  and 
the  name  or  names  of  the  Perfon  or  Perfons  againft 
v/hom   fuch    writ    or    writs,  procefs    or   procelTes," 
fhall  be  iffued  ;  and  the  perfon  or  perfons  for  whom 
all  and  every,  or  any  fuch  writ  or  writs,  procefs  or 
proceffes,  (liall  be  iffued,  and  what   is    done   upon 
all  and  ^x'^ryy  or  any  fuch  writ  or    writS;  procefs- 
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©<•  procefles ;  and  that  they  the  faid  J.  R.   and  C, 

B,  or  one  of  them,  fhall  and  will,  within  the  fpace 
often  days  next  after  any  levy  or  receipt  by  them, 
or  either  of  them,  or  their,  or  either  of  their  de- 
puties, fhall  be  made  of  any  fum  or  fums  of  money, 
upon  or  by  virtue  of  fuch  extents  or  judicial  writs, 
procefs  or  procefTes,  if  thereto  required,  pay,  or 
caufe  to  be  paid,  the  faid  fum  or  fums  of  money 
to  the  faid  C.  A.  and  R,  G.  or  one  of  them,  or  to 
fuch  perfon  or  perfons  as  they  fiiall  from  time  to 
time  nominate  and  appoint  to  receive  tl,e  fame  ; 
they  the  faid  C  J.  and  R.  G.  or  one  of  them,  gi- 
ving a  note  or  receipt  in  writing  under  his  or  their 
hand  or  hands,  teftifying  the  receipt  of  all  fuch  fum 
or  fums  of  money  as  (hall  be  by  them,  or  either  of 
them,  fo  received  :  and^  that  it  fhall  be  in  the  power 
of  the  faid  C.  A.  and  R.  G.  notwithftanding  any 
thing  in  thefe  prefents  contained,  upon  complaint 
to  them  made  of  the  mifcarriage  of  any  bailifF, 
within  the  faid  county  of  M.  in  the  duty  of  his 
place,  to  put  out,  difcharge  and  difplace  any  fuch 
bailifF  from  his  further  employment  as  bailifF,  for 
fo  much  of  the  faid  time  as  (hall  be  i^en  to  come  : 
and  likewife,  that  the  faid  ^ .  R.  and  C.  B.  or  one 
of  them,  (hall  and  will,  from  time  to  time  and 
at  all  times    hereafter,  give  due.   notice   to  the  faid 

C.  A.  and  R,  G.  of  all  fuch  perfonal  attendances  as 
fhall  from  time  to  time  be  required,  or  requifite 
to  be  made  by  the  faid  C.  A.  and  R.  G.  or  either 
of  them,  in  the  county  of  AI.  as  flierifr  of  the  faid 
county,  and  be  attending  upon  and  affifting  to  the 
faid  SherifF,  wherein  fuch  perfonal  attendance  (hall 
be  required  ,  and  that  they  the  faid  J.  R.  and  C, 
B.  and  each  of  them,  fhall  be  aiding  and  affifting 
fn  tlie  raifing  and  levying  fuch  force  of  m.en,  hories, 
afty*  a?m^,  within  the  faid  county  of  M.  as  the 
laid  C.  A.  and  R.  (?.  fhall  be  enjoined  to  raife, 
and  levy  ;  and  fl^all  from  time  to  time,  and  at  all 
times,  as  occafion  (hall  be  and  require,  give  their 
perfonal  attendance  on  the  faid  C.  A.  and  R.  G.  and 
each  of  them,  for  their  doing  and  performing,  and 
executing  of  all  fuch  thing  and  things  as  (hall  be 
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requifite  on  their  behalf:  and  further,  that  the 
faid  7.  R,  and  C.  5."  fhall,  during  the  faid  terrti 
arid  time,  well,  truly,  and  faithfully,  ^o^  execute 
and  perform  all  and  every  a(5l  and  adis,  mat- 
ters, thing  and  things  whatfoever,  incident  or 
belonging  to  the  faid  office  of  under-lherifiF  of 
the  faid  county  of  Af.  and  to  the  utmoft  ahtJ 
beft  of  their  means,  fktll  and  power,  (hall  and  will 
well  and  truly  levy,  collecl:,  and  gather  alj  and 
fingular  fuch  fum  and  Turns  of  money  as  tJo  ifi 
any  wife  concern  or  belong  to  the  faid  (heriffaltyj 
or  iherifF  of  the  faid  county  of  M.  and  alfo  all 
pod-fines  pro  Ucentia  concordandl^  forfeitures,  pro- 
fits, feizures,  fee-farm  rents,  pipe  (liver,  exchequeY 
fllver,  extracts  of  all  goods  of  traitors,  felonious 
perfons,  outlaws,  and  all  and  every  fuch  fum  anH 
fums  of  money,  forfeitures,  entries,  and  demands 
whatfoever,  as  fhall  be  at  any  time  or  times  ex^ 
trailed,  charged,  or  impofed  for  the  Ufe  of  our  {6^ 
vereign  Lord  the  King,  his  heirs  and  fucceflbrs,  Qt 
for  or  by  reafon  of  any  extra(5ls  of  writs,  procefa 
of  Green  wax,  b^'oth^rwi^^j  dire<Sled  out  of  the 
court  of  exchequer,  or  crown  office,  or  any  of  the 
courts  of  record  at  Wejlminjter^  or  elfewhere,  and 
commanded,  directed,  or  appointed  to  be  levied  or 
gathered  by  the  faid  (herifFof  the  faid  county  of  j^ 
and  of  the  fame,  and  every  of  them,  and  every 
part  thereof,  fhall  in  due  time,  from  time  to  time-^ 
make  a  true  and  juft  account,  and  due  fatisfa6?lioti 
and  payment  thereof,  to  the  ufe  of  our  fovereign 
Lord  the  King,  his  heirs  and  fucceflbrs,  into  the 
receipt  of  the  exchequer,  by  tally  or  tallies,  in  due 
form,  or  into  fuch  other  courts  as  the  cafe  fiiall 
require ;  and  alfo  fhall  take  of  the  pell  office  a  cort- 
ftat  of  every  fuch  payment  and  tally  ftruck ;  and 
(hall  like  wife  take  out  and  obtain  all  other  acquit- 
tances, meet  and  necelTary  for  the  manifeftation  of 
any  fuch  payment  as  the  cafe  fhall  require,  and  all 
and  every  fuch  conftats  and  acquittances  fhall  and 
will  from  time  to  time  deliver  to  the  faid  C,  A, 
and  i?,  G.  or  one   of  them,  within  fix  days  after 
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tiVery  or  any  fuch  payment  made,  if  thereunto  re- 
quired ;  and  (hall  alfo  from  time  to  time  from 
thenceforth  keep  harmlefs  and  indemnified  the  faid 
C  ^.  and  R.  G.  and  each  of  them,  their,  and  each 
of  their  heirs,  executors  and  adminiftrators,  and 
their,  and  each  of  their  goods,  chattels,  lands,  te*^ 
nements  and  eftate,  from  and  againft  our  faid  fo-^ 
vereioin  Lord  the  King,  his  heirs  and  fuccefTors,  in 
refpedt  of  all  «^nd  every  fumand  fums  of  money  ta 
be  had,  levied,  or  received  by  the  faid  y»  R.  and 
C.  B.  or  either  of  them,  for  the  ufe  of  our  fove- 
reign  Lord  the  King,  his  heirs  or  fuccefTors,  or 
which  ought  to  be  had,  levied,  or  received  by  hirri 
the  faid  J.  R.  as  under-ftieriff,  or  by  the  faid  C. 
A.  and  R,  G,  as  fherifF  of  the  faid  county  of  M, 
to  and  for  the  ufe  of  our  faid  fovereign  Lord  the 
King,  his  heirs  or  fuccefTors:  and  moreover ^  that 
the  faid  /.  R,  and  C.  B.  or  one  of  them,  their, 
or  one  of  their  executors,  adminiflrators,  or  afligns^ 
{hall  and  will,  at  his  or  their  own  proper  cofts  and 
charges,  in  and  by  all  things  join  with  the  fecon- 
daries  for  the  time  being,  for  both  the  compters 
in  London^  and  with  all  other  clerks  appointed  or 
to  be  appointed  by  the  faid  C.  A.  and  R.  G.  as 
(herifTs  of  the  city  of  London,  for  the  fupplying  the 
faid  office  of  under-fherifFs  of  London^  commonly 
called  by  the  names  of  fecondaries  of  the  compters 
f>f  London^  or  the  (herifFs  clerks,  for  the  orderly  and 
duly  proceeding  for  the  pafling  the  accounts  for 
London  and  Middlefex,  in  one  account,  agreeable 
to  the  flatute  or  ftarutes  in  that  cafe  made  and 
provided,  touching  (lierifFs  accounts;  and  fhall  and 
wjll,  without  delay,  jointly  proceed  in  the  faid  ac- 
counts, in  one,  as  v/ell  in  the  particulars  thereof, 
^with  the  auditor  or  auditors  affigned  to  take  the 
faid  accounts,  as  alfo  in  pafling  thereof  in  one,  by 
the  like  agreement  and  confent,  and  alfo  in  the  de- 
ixlaraiions  thereof  before  the  barons  of  the  faid  court 
ef  exchequer,  and  before  any  other  perfon  or  per-r 
fons  to  be  thereunto  authorized,  and  being  ready 
for  the  declaration  thereof,  (ball  aifo,  at  toe  like 
N  n  3  proper 


SS'^ 


APPENDIX. 

proper  coils  and  charges  of  the  faid  y,  R.  and  C. 

B.  or  one  of  them,  procure  the  faid  auditor  and  au- 
ditors to  attend  fome  or  one  of  the  barons  to  take 
the  faid  declaration,  and  to  make  the  uiual  allow- 
ances of  the  faid  accounts,  for  (o  much  thereof  as 
appertains  to  the  faid  {herifF  or  county  of  Af.  and 
alfo  fuhfcribe  the  whole  accounts  of  London  and 
]\4tddlefexy  and  the  duplicate  thereof,  to.  the  end 
that  one  part  thereof,  which  fhall  be  the  charge  re- 
maining with  our  fovereign  Lord  the  King,  and 
the  lord  treafurer,  and  commiffioners  of  the  trea- 
fury,  and  remembrancer  of  the  exchequer,  may  be 
anfwered  with  the  other  part  and  duplicate  thereof, 
fubfcribed  by  fome  of  the  officers  cJf  the  exchequer 
for  the  faid  (her iff;  all  which  ihall  be  folic^ted  and 
followed,  to  be  got,  and  fhall  be  got,  finifhed,  and 
efFe6lual]y  perfeded,  by  the  faid  J.  R.  and  C.  B. 
or  one  of  them,  at  their  or  one  of  their  own  pro- 
per coils  and  charges,  for  fo  much  thereof  as  (hall 
concern  the  faid  county  of  JH.  and  in  all  offices  and 
places  through  which  the  fame  ought  duly  to  pafs ; 
and  that  the  fame  fnail  be  performed  and  done  with 
due  fpeed,  and  without  delay  and  unneccfTary  in- 
termifiion,  and  (hall  be  done  and  brought  to  the 
pipe  office  in  that  due  time  and  manner  which  the 
ftatute  hath  ordained  concerning  iheriffs  accounts, 
as  by  the  fiatute  or  ftatures  in  that  behalf  is  limited 
and  apcointed  -,  and  likewife  be  difpatched  from  the 
pipe  office  with  convenient  expedition  3  and  on  or 
before  the  Day  of  which  fhail  be  in 
the  year  of  our  Lord  17  procure  fufficient  dif- 
charge,  and  formal  quietus  ej}^  in  due  form  of  law, 
at  the  proper  cofts  and  charges  of  the  faid  y.  R.  and 

C,  B.  or  one  of  them,  for  fo  much  of  the  faid  ac- 
count as  fhall  concern  the  faid  C.  A.  and  R.  G.  as 
fherifFof  the  county  of  M.  as  aforefaid,  their  heirs, 
executors,  or  adminiftrators,  and  every  of  them  5 
fo  that  their,  and  each  of  their  lands,  tenements, 
goods,  chattels,  and  eflate,  may  at  all  times  there- 
after Hand  free  and  clear  from  all  damages,  charges, 
and  accounts,  for  or  by  reafon  of  the  faid  office  or 
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place  of  flieriff  of  the  faid  county  of  M.  and  fur - 
ther,  that  the  faid  J.  R.  and  C.  B,  or  one  of  them, 
at  their,  or  one  of  their  own  proper  cofts  and 
charges,  fhall  defray,  hear,  pay,  and  lay  out  all 
fuch  charges  of  what  nature  foever,  as  have  been 
heretofore  laid  out  bv  any  under-fheriff  oT  the  faid 
county  oi  M.  at  the  feffions  held  at  the  Old  Baily^ 
within  the  city  of  London-^  and  niajl  alfo,  at  their, 
or  one  of  their  own  proper  cofts  and  charges,  de- 
fray, bear,  and  lay  forth  all  charges  whatfoever, 
which  are  or  (hall  be  expended  at  the  feveral  fefljons 
held  in  the  faid  county  of  M,  at  any  time  or  times 
during  the  faid  time  or  term,  for  v/hich  the  faid 
C.  A,  and  R.  G.  or  either  of  them,  fhall  continue 
to  be.fhenfF  of  the  faid  county  of  A4.  and  fliall 
and  will  freely  difcharge  and  fave  harftilefs  the  faid 
C.  A.  and  R,  G.  and  each  of  ihem,  their,  and  each 
of  their  heirs,  executors,  and  adminiftrators,  of  and 
from  the  fame:  and  further^  that  the  faid  y.  R^ 
and  C.  B  or  one  of  them,  fhail  at  their,  or  one  of 
their  own  proper  cofts  and  charges,  defray,  bear, 
pay,  and  lay  fortn  all  charges  and  other  expences 
whatfoever,  that  are  or  ought  to  be  laid  forth  or 
difburfed,  in,  for,  or  about  the  executing  or  punifii- 
iog  ail  and  every  traitors  and  felons,  and  all  other 
perfons  whatfoever,  that  are  or  (hall  be  condem-ncc? 
or  attainted  for  treafon,  felony,  ahd  Perfons  adjudg- 
ed to  be  whipt,  fet  upon  the  pillor)^,  or  otherwife 
punifhed  according  to  law,  whcrefoever  or  howfo- 
ever  in  the  faid  county  of  AI.  and  of  fuch  prifoners, 
as  {hall  be  from  time  to  time  convi£led  and  at- 
tainted, thall  and  will  m.ik:e,  or  caufe  to  be  made, 
due  execution  according  to  the  Jud'^ment  or  Sen- 
tence againft  every  of  them  to  be  pronounced,  at 
any  time  or  times,  during  the  faid  term  or  time  : 
and  alfo,  th^t  the  faid  j.  R.  and  C  B,  or  either  of 
them,  their,  or  either  of  their  deputy  or  deputies, 
clerk  or  clerks,  bailiff  or  bailiffs,  or  anv  other  offi- 
cer  or  officers  that  fbali  be  employed,  retained,  ad- 
mitted, appointed,  or  permitted  by  or  under  the 
faid  f.  R.  and  C,  B.  or  either  of  them,  at  any 
time  or  times,  during  the  faid  term  or  time,  fhrill 
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not,  without  the  fpeclal  confent  of  the  faid  C.  J, 
and  i^.  G,  in  that  behalf  obtained  in  writing  under 
(heir  hands,  detain  or  keep  above  the  fpace  of  forty- 
eight  hours,  in  their  or  any  of  their  cuflody,  houfe, 
room,  or  chamber,  or  in  any  other  houfe,  room, 
phamber,  or  place  whatfoever,  any  prifoner  or  prir 
foners,  by  him  or  them,  or  any  of  them  arretted, 
or  to  be  arrefted,  or  taken  within  the   faid  County 
pf  M.  for  any  debt,  damages,  fine,  fuit,  or  caufc, 
for  above   the  value  of  20/.  of  lawful    money    of 
Qreat  Britain^  or  for  feveral  or  any  caufc  or  caufes 
together,  exceeding  the    faid   fum  of  20/.  but  the 
fame  prifoners,  and  every  of  them  fo  arrefted  and 
taken,  for  above  the  faid  fum  of  2p/.  fhall  forth- 
with, and  without  delay,  commit,  or  caufe  to  be 
committed,  to   the  gaol   or    piifon   of  Newgate^  or 
one  other  common  gaol  or  prifon,  appointed  or  to 
be  appointed  for  fuch  purpofe,  for  the  faid  county 
oi  M.  thereto  remain  until   fuch  prifoner  or  pri- 
foners fhall  be  difcharged  by  due  courfe  of  law,  or 
fhall  otherwife  be  let  to  bail,  all  and  every  fuch  pri- 
foner and  prifoners,  upon  good  and  fufficient  fecu- 
rities  and  bail,  according  to  the  form  of  the  ftatute 
in  that  cafe  made,  if  fo  be  the  law  fhall  require  and 
warrant  the  faid  fherifF,  or  the  under-fheriff  of  the 
faid  county  of  A^.  to  let  to   bail  any  fuch  prifoner 
or  prifqners,  and  not  otherwife  j  and  that  he  the  fa.d 
y.  R,  with   the   concurrence  and   afliftance  of  the 
iaid  C  B.  as  aforefaid,  fhall  and   will  well,   truly, 
faithfully,  providently,  circumfpeftly,  and  dijigent- 
Jy,    do,    perform,  execute  and  accomplifh  all    and 
fingular  ^6):s,  matters,  and  thinR;s  which  to  the  faid 
office  of  fherifF  or  under-fheriff  of  the  faid  county 
oi  M.  during   the  faid  term  and  time  that  they  the„ 
faid  C  A,  and  R.  G.  fhall  continue  in  the  faid  ofr 
iice,    do  or  fhall   appertain   and   belong,  or  ought 
to  be  by  the  faid  fherifF  or  under-fherifF  performed 
and  j^ccomplifhed  5  artd  olfo^  that  the  faid  y.  R.  and 
C,  B.  and  all  and  every  of  the  bailifFs,  clerks,  ferr 
vants,  and  miniflers,  that  fhall  be  employed  by  or 
^nder  them,  or  either  of  them,  in  the  execution  of 
^he  faid  office,  to  the  utmoft  of  his  ^nd  thsir,  aqcf 
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every  of  their  power,  and  as  much  as  in  them  or 
any  of  them  is  or  (hall  be,  all  and  fingtilar  the  liber- 
ties and  franchifes  to  the  faid  mayor,  commonalty, 
and  citizens  of  the  city  of  London^  and  to  the  faid 
C.  A,  and  R.  G.  as  (lierifFs  of  London^  or  (herifF  of 
the  county  of -M.  belonging  or  appertaining,  (hall 
and  will  well  and  truly  obferve,  perform,  main- 
tain and  keep,  in  all  places  within  the  faid  county 
of  M.  and  (hall  not,  fo  far  as  in  the  power  of  the 
faid  J.  i^.  and  C.  B.  or  either  of  them,  fhall  lie, 
permit,  or  fufFer  the  faid  liberties  and  franchifes,  or 
any  of  them,  to  be  broken,  infringed,  or  violated 
in  any  wife:  and  further,  that  they  the  faid  y.R- 
and  C,  B.  or  one  of  them,  (hall  and  will  duly  and 
judly  perform,  execute  and  keep  all  fuch  articles 
and  matters  whatfoever,  as  are  contained,  mention*, 
ed  and  expreffed  in  the  condition  of  the  bond  or 
recognizance,  which  the  faid  C.  A,  and  R,  G.  or 
either  of  them  with  fureties,  have  or  hath,  or  fhall 
enter  into  and  acknowledge  to  the  ufe  of  our  fo- 
vereign  Lord  the  Kinsr,  in  his  mjieflv's  court  of 
exchequer,  concerning  the  faid  oiEce  of  fiierifF  of 
Jl^.  fave  only  fuch  as  do  necefTarily  require  the 
perfonal  attendance  of  the  faid  C,  A.  and  R.  G.  or 
either  of  them  ;  and  the  faid  C,  A.  and  R.  G.  do 
covenant,  promife  and  grant,  by  rhefe  prefents,  for 
themfelves  and  each  of  them  feverally,  and  for  their 
and  each  of  their  feveral  heirs,  executors  and  ad- 
miniftrators,  to  and  with  the  faid  J.  R.  and  C.  B, 
fheir  executors  and  adminiftrators,  that  all  and  every 
ihecovenant  and  covenants,  obligations,  taken  or  to  be 
taken,  in  the  names  of  the  faid  C.  A.  and  R.  G.  as  (he- 
riff  of  the  faid  county  of  M.  either  of  or  from  the  fe- 
vera)  bailiffs  in  their  places,  or  of  or  from  any  perfon 
or  perfons  arreted,  or  to  bearrefted,  within  the  faid 
county  of  i^.  wiihin  the  time  that  they  or  either  of 
them  ftiall  continue  in  the  faid  office,  by  virtue  of 
any  writ,  precept  or  mandate  whatfoever,  fo  ne- 
verthelefs  as  the  faid  C.  A,  and  R.  G.  and  each  of 
them,  their,  and  each  of  their  heirs,  executors  and 
admin iftrators,  fhall  be  fecured,  kept  harmlefs,  and 
indemnified  by  the  fai^  /.  R,  and  C,  B.  their  heirs, 
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executors  and  adminiftrators,  for,  touching  or  con* 
cerfiing  the  faid  office  of  fheriff,  fhall  be  to  the  only 
ufe  of  the  faid  J.  R,  and  C.  B,  their  executors  and 
adminiftrators,  for  their  better  fecurity,  and  being 
faved  harmlefs  of  and  from  any  damages,  lofFes, 
troubles  and  ex|)ences,  that  fhall  or  may  grow, 
come  or  happen  to  them,  by  reafon  of  the  mifde- 
meanors  or  negligences  of  any  af  the  faid  bailiify, 
or  any  other  perfon  or  perfons  arrefted,  or  to  be 
arrefted,  or  for  or  by  reafon  of  his  or  their  non- 
appearances or  otherwife  howfoever :  and  that  they 
the  faid  jf,  R.  and  C.  B.  their  executors  and  admi- 
niftrators, performing  the  covenants  herein  con- 
tained on  their  parts  to  be  performed,  faall  and 
may,  at  their  own  proper  cofts  and  charges,  fue  the 
faid  covenants  and  obligations  in  the  names  of  them 
the  faid  C.  A.  and  R.  G.  or  the  furvivor  of  them, 
or  the  executors  or  admin i;l razors  of  fuch  furvivor  of 
them,  by  virtue  of  trefe  prefetsis,  and  receive,  take, 
and  enjoy,  to  the  proper  ufe  and  behoof  of  the  faid 
y.  R.  and  C.  B,  their  executors,  adminiftrators 
and  afiigns,  all  fuch  lawful  benefits  and  recompences 
as  fhall  arifc  or  come  upon  or  by  reafon  of  the  faid 
covenants,  obligations  and  fuits,  and  every  or  any 
of  them,  in  any  manner  of  wife  as  they  the  faid 
C.  J.  and  R.  G,  or  either  of  them,  their,  or  either 
of  their  executors  or  adminiftrators  might  lawfully 
and  equitably  have  done  if  thefe  prefents  had  not 
been  made  :  provided  neverthelefs,  and  fo  that  the 
faid  y,  R.  and  C.  B.  their  executors,  adminiftra- 
tors and  afiigns,  do  always  indemnify  and  fave 
harmiefs  the  faid  C.  A.  and  R,  G.  and  each  of  them, 
their,  and  each  of  their  heirs,  executors  and  admi- 
niftrators, and  their,  and  each  of  their  goods,  chat- 
tels, lands,  tenements,  and  eftates,  of  and  from  all 
and  all  manner  of  cofts,  charges,  damages,  and 
fums  of  money  whatfoever,  which  may  in  any 
wife  be  awarded,  adjudged,  ordered,  decreed,  or 
recovered  againft  the  faid  C.  A.  and  R,  G.  or  either 
of  them,  their,  or  either  of  their  heirs,  executors 
or  adminiftrators,  by  reafon,  means,  or  occafion  of 
the  putting  in  fuit  as  aforefaid,  any  of  the  aforefaid 
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covenants  or  obligations  by  the  faid  under- (her Iff, 
his  executors,  admin iflrators  or  afligns,  in  the  name 
or  names  of  the  faid  C.  A.  and  R..  G.  or  either  of 
them,  their  or  either  of  their  executors  or  admini- 
ftrators,  which  they  the  faid  y.  K.  and  C.  B  do, 
and  each  of  them  doth,  hereby  for  himfelf  feve- 
rally,  and  for  his  "refpe6tive  executors  and  admini- 
ilrators  covenant  to  do  ;  and  alfo^  that  it  fhali  and 
may  be  lawful  to  and  for  the  faid  '';.  R.  with  fuch 
concurrence  of  the  faid  C.  B.  as  aforefaid,  they  ob- 
ferving  and  performing  the  faid  covenants  and  agree- 
ments herein  contained  f.n  their  parts  to  be  perform- 
ed, to  have  and  enjoy  the  faid  office  of  under-fhe- 
rifF  of  the  faid  county  of  M.  fubje61:  to  the  provifo 
lierein  after-mentioned,  and  to  keep  all  and  fingu- 
Jar  courts,  tourns,  leets  and  county  courts,  for  the 
faid  time,  at  the  times  and  places  duly  appointed 
for  the  fame,  according  to  the  laws  and  ftatutes  of 
this  realm,  and  the  cuftoms  and  ufages  of  the  coun- 
ty of  A<f.  and  that  in  fuch  cafes  as  aforefaid  they  the 
faid  C.  A.  and  .R.  G.  as  far  as  they  lawfully  may, 
without  any  breach  or  infringment  of  their  duty  as 
fheriffof  the  faid  county  of  M.  do  covenant,  pro- 
mife  and  grant,  that  the  faid  J.  R.  and  C.  B.  ftiall 
and  may  have  and  take  all  lawful  fees,  dues,  profits, 
and  commodities,  that  (ball  or  may  be  lawfully  had, 
gotten,  received,  or  become  due  to  the  faid  fherifF, 
by  virtue  or  means  of  the  faid  office  of  iherifFof  the 
faid  county  of  AI.  to  the  proper  ufe  of  them  the 
faid  y.  R.  and  C.  B.  without  the  contradi<5^ion  or 
denial  of  the  faid  C.  A.  and  R,  G,  or  either  of  them, 
their  or  either  of  their  executors  or  adml  ^iftrators, 
and  without  any  account  thereof  to  them  or  either 
of  them  to  be  given  ;  and  alfo,  that  he  the  faid  y. 
R.  fhall  and  may  have,  receive  and  take  to  and  for 
the  proper  ufe  of  the  faid  J.  R.  and  C.  B.  (in  cafe 
he  the  faid  y.  R.  (hall  be  continued  in  the  faid  of-^ 
fice  of  under- fherifF  of  the  faid  county  of  M,  du- 
ring the  fheriffalty  of  the  faid  C.  A.  and  R.  G.  and 
(hall  duly  pafs  the  accounts  of  the  faid  C.  A.  and 
R,  G.  as  fheriffs  of  the  faid  county,  and  procure  a 
good  and    fufficient   difcharge  to   them  in   refpe<5l 
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t].ereof  according  to  the  true  intent  of  the  covenant* 
herern  before  in  that  behalf  contained)  the  (urn  of 
119/.  3  J.  being  the  allowance  for  paffing  the  ac-; 
counts  of  the  (lierifF  of  the  county  of  M.  made  or^ 
given  to  the  fnerifF  of  the  faid  county  of  M.  for 
the  time  being  by  an  act  of  par hament  made  in  the, 
third  year  of  the  reign  of  his  late  niajefly  king 
George  the  firO;,  entitled.  An  z€t  for  the  better  en- 
abling iherifFs  to  fue  out  their  patents,  and  pafs  their 
accounts;  and  the  faid  C.  A.  and  jR.  G.  do  hereby 
nominate,  conflitute  and  appoint  the  faid  y,  R. 
their  lawful  attorney  for  them  and  in  their  namesj^ 
bu4:  to  the  ufe  afore  faid,  to  receive  from  the  rert 
ceipt  of  his  majcflv's  ex'chequer,  or  from  fuch  per- 
fun  or  perfons  as  {ball  be  appointed  to  pay  the  fame,, 
the  faid  fum  of  119/.  3J.  and  on  receipt  thereof,  to. 
make,  execute  and  give  for  them,  and  in  thel4 
names,  a  full  and  fufHcient  difcharge  and  receipt 
for  the  fame  ;  they  the  faid  C.  A.  and  K.  G.  and 
each  of  them,  their  and  each  of  their  executors  and 
adminifl:rators,  and  their  and  each  of  their  goods, 
chatiels,  lan^ds  and  tenements,  being  faved  harm- 
lefs  and  indemnified  from  time  to  time  by  the  faid 
']'..  ^.  and  C.  5.  according  to  the  true  intent  and^ 
meaning  of  tiiefe  prefents :  and  vuhereas^  \t  is,  iof^ 
tended  by  thefe  prefents,  that  the  faid  "J,  R.  and 
C.  B.  fhall  receive  and  accounjt  for,  in  the  name3 
of  the  faid  C,  A,  and  R.  G.  as  fheriff  of  M.  fuch  of 
his  majefty's  revenue  arifing  within  the  faid  county 
of  JIA.  and  daring  the  continuance  of  him  the  faid 
y^R.  in  the  faid  oiHce  of  under- £he rift,  as  ufualjy 
liath  been  received  by  other  under-fneriffbi  j  and  alfp^ 
that  the  faid  J.  R.  and  C,  B.  fhall  and  they  do 
hereby  accordingly  agree  to  lay  out  and  difburfe  for 
his  majefty's  ferv ice  fuch  monies  as  heretofore  have, 
i^fually  been  paid,  laid  out  and  difburfed  by  former 
u-nder-fherifFs  of.  the  faid  county,  whertbv  the  baU 
lance  of  the  account  betv/een  our  Lord  the  King 
and  the  faid  C  A-  and  R.  G,  (if  any  (hould  be  due 
from  our  faid  Lord  the  King  to  the  faid  C  y/.  and 
R.  G,  as  (her iff  of  the  faid  county)  will  of  right 
belong  to  them  the  faid  y.  R,  and  C.  B,  wherefore 
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to  enable  him  the  faid  y.  R.  to  receive  the  bal- 
lance  of  the  faid  account,  if  any  fhall  appear  to  be 
due  to  the  faid  C.  A,  and  R.  G.  as  (herifF  of  the 
faid  county,  they  the  faid  C.  J.  and  R.  G.  do 
hereby  nominate,  conftitute  and  appoint  him  the 
faid  7*.  R.  their  lawful  attorney  for  them  the  faid 
C,  A.  and  R.  G.  and  in  their  names,  but  to  the  ufes 
aforefaid  to  receive  at  the  receipt  of  his  majefties  ex- 
chequer, from  fuch  perfon  or  perfons  who  fhall  be 
appointed  to  pay  the  fame,  fuch  furplus  or  ballance 
of  the  faid  account  (if  fuch  fhall  be  due),  and  on 
receipt  thereof,  to  make,  execute  and  give,  in  the 
names  of  them  the  faid  C.  J,  and  R.  G.  a  full  and 
fufficient  difcharge  for  the  fame.  Provided  neixer^ 
thelefs,  and  it  is  hereby  declared  and  agreed  by  and 
between  all  the  faid  parties  to  thefe  prefents,  and 
particularly  by  the  faid  J.  R.  and  C.  B.  for  them- 
ielves,  their  heirs,  executors  and  adminiftrators,  that 
they  the  faid  J.  R.  and  C:  B,  for  them felves,  their 
heirs,  executors  and  adminiftrators,  fhall  and 
will  well  and  truly  account  for,  pay  and  deliver 
to  the  faid  C.  A.  and  R.  G.  or  one  of  them, 
their  or  one  of  their  executors  or  adminiftrators, 
all  fuch  fum  and  fums  of  money,  fees,  dues, 
perquilites,  profits  and  emoluments  whatfoever, 
which  have  been  heretofore  ufually  had  or  received 
by  former  fherifFs  of  the  faid  county  of  A^.  and 
rot  by  the  under-OierifF  for  the  time  being;  any 
thing  herein  before  contained  to  the  contrary  there- 
of in  any  wife  notwirhftanding.  And  the  faid  y.  R, 
and  C  B.  for  them  felves  jointly  and  feverally,  and 
for  their  refpe^tive  heirb,  executors  and  adminiftra- 
tors, do,  and  each  of  them  doth  hereby  covenant, 
promife,  grant  and  agree,  to  and  with  the  faid  C.  A, 
and  R.  G.  their  executors  and  adminiftrators,  that, 
they  the  faid  y,  R.  and  C.  B.  their  heirs,  executors 
and  adminiftrators,  ihall  and  will,  from  time  to 
time  and  at  all  times  from  henceforth,  fave,  keep 
harmlefs  and  indemnified  them  the  faid  C.  A.  and 
R.  G.  and  each  of  them,  their  and  each  of  their 
heirs,  executors  and  adminiftrators,  of  and  from, 
all  and  all  manner  of  adion  and  anions,  caufe  and 
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caufes  of  adlion  and  actions,  fults,  troubles,  fines, 
amerciaments,  pains,  penalties,  forfeitures,  defaults, 
and  all  damages,  matters  and  things  whatfoever,  re- 
lating to  the  faid  office  of  (herifF  of  M.  excepting 
only   what  (hall    happen    by   the  perfonal   default^ 
negligence  or  omiilion  of  them  the  faid  C.  A.  ana 
R.  G.  or  either  of  them,  or  their  or  either  of  their 
proper  a^ls.     Provided  neverthelefs^  that  it  (ball  and 
may  be  lawful  to  and  for  the  faid  C,  A.  and  R,  G, 
or  either  of  them,  at  any  time  or  times  during  their 
continuing  the  faid  jf.  R.  in  the  faid  office  of  un- 
der-ftieriiF,  at  their  or  either  of  their  wills  and  plea^ 
fures  to  command  the  faid  y.  R.  and  C.  B,  or  ei- 
ther of  them,   or  his  or  their  deputy  or  deputies 
clerk  or  clerks  to  attend  them  the  faid  C.  A.  and 
R.G.  or  either  of  them,  with  the  freeholders  books, 
.wherein  the  freeholders  names  of  the  county  of  Af, 
are  or  fhall  be  inferted   and  entered,  and  that   the 
faid  C.  A.  and  R.  G.   or  either  of  them,  at  their 
wills  and  pleafures,  (hall  from  time  to  time  nomi- 
nate and  return  fuch  juror  and  jurors,  inqueft  and 
inquefts,  to  be  returned  and  impanelled  as  jurors  to 
inquire  and   ferve  in  any  of  his  majefty's  court  or 
courts   at  Wejlminjler^  or  before  any  of  his  majef- 
ty's court  or  courts,  commiffioner  or  commiffioners 
of  oyer  and  terminer^   gaol-delivery,  commiffion  of 
the  peace,  juftice  or  juftices  of  the  peace,  and  all 
and  every  other  perfon  and  perfons,    having  lawful 
authority  to  command  the  faid  C.  A.   and  R.  G.  as 
fherifF  of  the  faid  county,   to  caufe  to  come  before 
them,  or  any  of  them,  any  juror  or  jurors,  inqueft' 
or  inquefls  whatfoever,  to  ferve  for  or  in  the  faid 
county,  or  upon  any  ifTue  whatfoever  arifing  to  be 
tried,  or  any  inquilition  to  be  taken  within  the  faid 
county  of  M.    And  the  faid  J.  R,  and  C.  B.  for 
themfelves,   their   heirs,  executors  and   adminiftra- 
tors,  do^  and  each  of  them  doth^  covenant  and  pro- 
mifc  to  and   with  the  faid  C.  A.   and  R.  G,  and 
each  of  them,  their  and  each  of  their  executors  and' 
adminiflrators  by  thefe  prefents,  that   they  the  faid 
y.  R.  and  C,  B.  or  one  of   them,    (hall  and  will 
from  time  to  time  ingrofs,  impanel  and  return,  or 
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caufe  to  be  ingrofied,  impanelled  and  returned  and 
fummoned,  fuch  juror  or  jurors,  inqueft  and  in- 
quefts,  fo  from  time  to  time  nominated  and  ap- 
pointed to  be  returned  by  the  faid  C.  J,  and  R.  G, 
or  either  of  them,  with  their  names  fubfcribed  to 
fuch  returns,  and  none  other,  together  with  the  like 
procefs  to  them  dire6led  in  that  behalf,  and  (hall 
and  will  always,  on  notice,  attend  with  the  faid 
freeholders  book  on  them  the  faid  C.  A.  and  R,  G, 
or  either  of  them,  and  permit  and  fufFer  them  to 
nominate  and  return  fuch  juror  and  jurors,  inqueft 
and  inquefts,  in  manner  aforefaid  ;  any  thing  in 
thefe  prefents  contained  to  the  contrary  thereof  not- 
withftanding.  And  further y  that  they  the  faid  J,K, 
and  C  B.  or  either  of  them,  their  or  either  of  their 
deputies,  clerks  or  fervants,  (ball  not  at  any  time 
or  times,  during  the  faid  time  or  term  which  the  faid 
C  A,  and  R.  G.  or  either  of  them,  (hall  continue 
to  be  (herifF  of  the  faid  county  oi  M.  ingrofs,  re- 
turn, impanel,  or  caufe  to  be  ingrofied,  returned 
or  impanelled,  any  inqueft  or  jury  for  the  trying 
any  traitor  or  traitors,  without  the  approbation  of 
the  faid  C.  A,  and  R,  G.  firft  had  and  obtained  ; 
nor  open,  execute  or  return  any  letters  or  com- 
mandments from  the  King's  majefti^,  the  privy 
council,  or  the  fec^etaries  of  ftate,  diredled  to  the 
fherifF  of  M.  without  firft  giving  notice  to  the  faid 
C.  A.  and  R.  G.  and  taking  their  dire<5lions  therein, 
in  cafe  they  or  either  of  them,  at  the  time  of  the 
receipt  or  delivery  of  any  of  the  faid  letters  or  com- 
mandments, fhall  be  refident  in  the  city  of  London 
arid  county  of  M.  or  either  of  them.  Provided 
further^  that  it  (hall  and  may  be  lawful  to  and  for 
the  faid  C,  A.  and  R.  G.  or  either  of  them,  at  any 
time  or  times,  during  their  continuing  the  faid  y,  R, 
in  the  faid  office  of  under-{herifF,  at  their  wills  and 
pleafures  to  prohibit  and  forbid  the  faid  y.  R,  and 
C.  B.  or  either  of  them,  their  or  either  of  their  de- 
puty or  deputies,  clerk  or  clerks,  by  a  note  in  wri- 
ting under  their  hands,  from  opening,  fending,  exe- 
cuting or  returning  any  writ  or  writs,  precept  or 
mandate^  that  (hall  be  direded  to  the  flierifi  of  M. 
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for  the  ele£llng  any  member  or  members  to  fervc  iH 
parliament  in  or  for  the  fa  id  county  of  Af.  to  the 
end  the  faid  C.  A,  and  K.  G.  or  one  of  them,  may 
perfonally  and  duly  open,  fend,  execute  and  return 
the  fame;  and  in  fuch  cafe  the  faid  y,  R.  and  d  Bi 
for  themfelves  feverally,  and  for  their  feveral  helrs^ 
executors  and  adminiftrators,  do,  and  each  of  them 
doth,  hereby  covenant  and  promlfe  to  and  with  the 
faid  C.  A,  and  R.  G.   and  each  of  them,  their  and 
each  of  their  executors  and  adminiftrators,  that  they 
the  faid  y.  R.  and  C.  B.  will  not  open,  fend,  exe- 
cute or  return  any  fuch  writ  or  writs,  precept  or 
mandate,   without   the   fneclal  diredlions  of  the  faid 
C.  A.   and  i2.  G.  or  one  of  them  firft  had  and  ob- 
(         tained  in  writing,  whereby  to  hinder  or  prevent  the 
faid  C  A.   and  R.  G.   from   opening,  fending,  re- 
turning or  executing  any  fuch  writ  or  writs  in  their 
proper  perfons  :  Provided  always,  and  it  is  the  true 
intent,  meaning  and  agreement  of  all  the  faid  par- 
ties to  thefe  prefents,  that  if  the  faid  y.  R,  or  C.  B, 
or  either  of  them,  fhall  not  well,  honeftly  and  care^ 
fully  demean  and  behave  themfelves  in  the  faid  of- 
fice of  under- fheriff  of  the  faid  county  of  M.   in 
all  bufinefs,    matters  and  things  thereunto  belong- 
ing, to  the  good  liking  and  approbation  of  the  faid 
C.  A.  and  i?.  G,  that  then  and  from  thenceforth  it 
{hall  and  may  be  lawful  to  and  for  the  faid  C.  A^ 
and  R,  G.  or  either  of  them,  at  any  time  or  times 
during  their  or  either  of  their  continuance   in   the 
faid  office  of  ftierifF  of  the  faid  county  of  M.  to  dif- 
place  and  remove  the  faid  J,  R.  and  C,  B.  or  either 
of  them  fo  mifbehaving,   out  of  and  from  the  {aid 
place  and  office  of  under- fherifF  aforefaid,  for  and 
during  all  the  then  refidue  of  the  faid  term  of  the 
faiid  time  and   term  hereby  granted  ;  any  thing  in 
this  prefent  indenture  contained,  or  any  other  mat- 
ter whatfoever  to  the  contrary  thereof  in  any  wife 
notwithftanding.    And  the  faid  7- -R.  and  C.  B,  for 
themfelves   feverally,    and    for   their   feveral   heirs, 
executors  and  adminiftrators,  and  every  of  them  doy 
and   each  of  them  doth,    covenant,    promife   and, 
agree,  to  and  with  the  faid  C,  A,  and  R,  G,  their 
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executors  and  adminlftrators  by  thefe  prefents,  that 
in  cafe  of  fuch  difplacing  the  faid  y.  R.  and  C.  B. 
or  either  of  them  as  aforefaid,  they  the  faid  y.  R, 
and  C.  B.  or  either  of  them,  their  or  either  of  their 
executors  and  adminiftrators,  after  his  or  their  be- 
ing fo  difplaced,  (hall  not  nor  will  a(5t  as  under- 
flieriff  of  the  faid  county  in  any  wife  howfoever 
during  the  (hrievalty  of  the  faid  C.  A,  and  R.  G^ 
and  in  cafe  of  fuch  removal  as  aforefaid,  they  the 
faid  y.  R,  and  C.  B.  or  one  of  them,  (hall  and  will 
deh'vcr  unto  the  faid  C.  A.  and  R,  G.  or  one  of 
them,  their  or  one  of  their  executors  or  admini- 
ftrators, all  and  all  manner  of  books  belonging  or 
relating  to  the  faid  office,  and  all  bail-bonds,  procefs 
and  mandates,  and  other  things  whatfoever  relating 
to  the  faid  office  which  fhall  then  be  depending  or 
remaining,  or  be  in  the  hands,  cuftody  or  difpofal 
of  the  faid  y.  R,  and  C.  B.  or  either  of  them,  their 
or  either  of  their  clerks,  bailiffs  or  fervants^  unexe- 
cuted or  not  returned,  whole,  fafe  and  uncancelled, 
and  fhall  and  will  alfo  pay  and  deliver  to  them  the 
faid  C.  A,  and  R.  G,  or  one  of  them,  all  fum  and 
fums  of  money,  goods  and  chattels,  as  (hall  be 
taken,  paid  or  levied  in  execution,  or  for  the  ufe 
of  the  King's  majefty,  his  heirs  or  fucceiTois,  by 
virtue  of  the  faid  office  of  {herifF  or  under- (heriff 
of  the  faid  county  of  Af.  within  two  days  next 
after  requeft  in  fuch  behalf  (hall  be  made  by  them 
the  faid  C.  A.  and  R.  G.  or  either  of  them,  their 
or  either  of  their  heirs,  executors  and  adminiftrators. 
'  And  lajil)\  they  the  faid  y.  R,  and  C.  B.  for  them- 
felves  feverally,  and  for  their  feveral  and  refpe<;- 
ttve  heirs,  executors  and  .adminiftrators,  do,  and 
-each  of  them  doth,  hereby  covenant,  promife  and 
grant  to  and  with  the  faid  C.  A.  and  R.  G.  and 
each  of  them,  their  and  each  of  their  executors  and 
adminiflrators  by  thefe  prefents,  that  they  the  faid 
y,  R.  and  C.  B.  or  one  of  them,  fhall  and  will 
bear,  pay  and  difcharge  all  rewards  or  fums  of  mo- 
ney payable  or  'to' b^  paid  by  the  faid  fherifF  of  ^/. 
"  by  virtue  of  anv  a£l  or  a<Si3  of  parliament  already 
'  made,  or  vrhich  at  any   time  or  tiraus  hereafter, 
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dtaring  the  faid  y.  R.^s  continuance  in  the  faid  of- 
fice, ihall  be  made  for  apprehending  or  con vi<9:ing 
any  perfon  or  per  Tons  for  any  felony  or  robbery 
commited,  or  to  be  committed,  on  the  King's  high- 
v/ay,  or  for  anv  burglary  or  felonious  breaking  or 
entring  any  houfes,  or  for  counterfeiting,  clipping 
or  diminifning  the  coin  of  this  kingdom,  or  for  any 
other  matter  or  thing,  that  already  is  or  (hall  be 
hereafter,  for  the  time  and  term  of  his  continuing 
in  the  faid  office  of  under-fheriff,  by  anv  a-f^  or  a<5ls 
of  parliament  impofed  on  the  faid  (herifF  of  M,  and 
indemnify  the  faid  C.  J.  and  R.  G.  and  each  of 
them,  their  and  each  of  their  heirs,  executors  and 
adminiftrators,  of  and  from  the  fame.  In  wit- 
nefs^  ^c, 

N^  II. 

Bond  from  the  under -flderiff  of  M^xiiAXtitu 
to  the  high-fherif, 

^he  obligation  to  he  from  J.  R.  and  C.  B.  /^  C. 
A.  and  R.  G.  Penalty  5000  /. 

jjrHEREJS  our  fovereign  Lord  George  the 
^  ^  Third,  by  the  grace  of  God,  &c.  by  his 
letters  patent,  bearing  date,  ^c,  did  appoint,  no- 
minate and  make  the  above  named  C.  A.  and  R.  G. 
high-fheriff  of  the  county  of  Ad.  which  faid  C.  J, 
and  R.  G.  afterwards  by  their  indenture,  bearing 
date,  ^c.  did  depute,  aflign,  conftitute  and  ordain 
the  above-bound  y.  R,  and  C,  B.  their  under-ftierifF 
of  the  faid  county  of  M,  as  in  and  by  the  faid  in- 
denture more  fully  and  at  large  it  doth  and  may 
appear  :  Now  the  condition  of  this  obligation  is  fuchy 
that  if  the  above-bound  y.  R.  and  C.  B.  their  heirs, 
executo;:s  and  adminiftrators,  and  every  of  them, 
do  at  all  time  and  times  hereafter  fave  and  keep 
harmlefs  and  indemnified,  as  well  the  faid  C.  J.  and 
R.  G.  their  and  each  of  their  heirs,  executors, 
adminiftrators  and  ailigns,  as  alfo  the  lands,  te- 
nements. 
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ifiements,    hereditaments,    goods    and    chattels    of 
the  faid  C.  A.  and  R.  G.  of,  for,  toucJiIng  and  con- 
cerning the  refurns  and  executions  of  all  fuch  pro- 
cefs,  writs  and  warrants,  of  what  nature  foever  they 
be,  as  are  or  fhall  be  direcSled  to  the   iherifF  of  the 
faid  county  oi  M.  and  flial)  be  brought  and  deliver- 
ed, or  offered  to  be  delivered  to  the  faid  "J.  R,   and 
iC.  B.  or  either  of  them,  during  the  time  that  the 
faid  C,  A.   and  R.  G.   or  either  of  them   fiiajl  be 
{herifFof  the  faid  county,  and  of  and  from  all  iffues, 
fines  and  amerciaments  which  fhall  happen   to  be 
limpofed  or  taxed  upon  the  faid  C.  A.  and  R.  G.  or 
^either  of  them,  for  and  concerning  the  not  execu- 
;ting,  wrongful    executing,    or    detaining    in    their 
ihands  any  writs,  procefs  or   warrants^  and  of,  for 
and  concerning  all  efcapes  of  all  and  every  perfon 
I  or  perfons  that  fliall  be  arrefted  or  apprehended  by 
.virtue  of  any  fuch  procefs,  writ  or  warrant,  during 
tthe  time  that  the  faid  C,  A,  and  R.  G.  or  either  of 
tthem  fhall  continue  IherifF  of  the  faid   county  of 
M,  and  alfo  if  the  faid  J.  R.  C,  B.  and  each  of 
tthem,    their    and    each  of    their   heirs,    executors 
i^nd  adminiftrators,  ihall  fave  haimlefs  and  indem- 
inified  the  faid  C.  A.  and  R,  G.  and  each  of  them, 
ftheir  and  each  of  their  heirs  and  affigns,  and   their 
land  each  of  their  lands,  goods  and  chattels,  of  all  fuch 
account  and  accounts  as  the  faid  6\  A,  and  R.  G,  are 
or  fhall  be  charged   withal   as  fherifF  of  the    faid 
county  oi  M.  to  our  fovereign  Lord  the  King,  his 
heirs  or  fucceiTors,   in  any  of  his  majefty's  courts, 
and   of  all    fums  of  money  which  fhall  be  levied 
lor   received  by  the  faid  y.  R,  and  C.  B.  or  either 
of  them,    as  under-fherifF  of    the   faid   C.  A.  and 
R.  G.  or  any  bailiff  or  other  perfon,   by  the  direc- 
ttion  or  afTent  of  the  faid  y ,  R.  and  C.  B,  or  either 
of  them,  to  the  ufe  of  our  fovereign  Lord  the  King, 
ihis  heirs  or  fucceiTors  -,  That  then,  i^c. 
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m  III. 

Appointment  of  the  jljeriff  of  Middlefex'i 

clerks. 

rH  I S  indenture  made,  &c.   between  y.  R.  of! 
London^    gentleman,     under-fherifF    to 

C.  A,  and  R.  G.  efqrs.  fheriiF  of  the  county  of  M, 

and   C.   B.  of ■ — -London,    gentleman,   of  the 

one  part,  and^  S.  B.  and  jf.  B,  of ,  Lon- 
don, gentleman,  of  the  other  part.  tVhereas  the 
faid  iheriiF  hath  admitted  the  (aid  J.  R.  into  the 
office  of  his  under-fherifF,  fo  that  the  guidance  and 
management  of  the  faid  office,  and  all  matters  and 
things  thereto  relating  or  belonging,  (hall  be  and 
are  to  be  and  continue  fubje^l  to  and  under  the 
order,  direftion  and  power  of  them  the  faid  y.  R. 
and  C.  B,  and  by  their  order  and  dire£li6n,  and 
not  otherwlfe,  to  be  performed  and  done  during  all 
the  faid  fherifFwick,  they  the  faid  J.  R.  and  C.  B, 
having  given  fecurity  for  his  the  faid  J,  R.'s  faithful 
difcharge  of  the  faid  office,  and  indemnifying  the 
faid  {lierifF:  Noiu  this  indenture  ivitnejfethy  that  the 
faid  y.  R.  and  C.  B.  at  the  fpecial  inftance  and  re- 
queft  of  the  faid  S.  B.  and  J.  B.  have  appointed 
and  taken,  and  by  thefe  prefents  do  appoint  and 
take  the  faid  5.  B.  and  J.  B.  to  be  clerks  of  the, 
faid  fherifF,  and  of  them  the  faid  J.  R.  and  C.  B, 
in  the  faid  ofHce,   to  ac3:,  do  and  perform  (together 

with  y.  O.  of      ,  gentleman,  the  other  clerk 

of  the  faid  fherifF,  and  of  them  the  faid  y.  R.  and 
C.  B.)  all  and  every  sB:  and  a(S^s,  thing  and  things 
necefTary  and  convenient  for  executing  the  /aid  oi- 
fice  of  underrfheriff  of  the  faid  county  o(  AI.  anl 
which  fuch  clerks  of  the  faid  office  have  ufually  anl 
heretofore  done  and  performed,  during  all  the  time 
and  continuance  of  the  faid  fherifF,  WMth  liberty  for 
them  the  faid  S.  B.  and  y.  B.  (together  with  the 
faid  y .  O.)  to  take  to  their  own  \.\{q  all  lawful  and 
ufual  clerks  fees :  In  conftdsration  whereof  the  faid 

.V.  B. 
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S.  B,  and  y.  B.  for  themfelves,  their  heirs,  execu- 
tors and  adminiftrators,  do  covenant,  promife  and 
agree,  to  and  with  the  faid  J.  R.  and  C.  B.  their 
executors  and  adminiftrators,  by  thefe  prefents,  in 
manner  following;  (that  is  to  fay)  That  they  the  faid 
S.  B.  and  J.  B.  (hall  and  will,  during  all  the  (hrie- 
valty  aforefaid,  well  and  honeftly  demean  and  be- 
have themfelves  in  the  faid  office,  and  diligently  and 
carefully  ferve  and  attend  them  the  faid  J.  R,  and 
C.  B.  in  and  about  the  difpatch  of  the  faid  bufinefs 
in  the  faid  office,  and  obferve  and  perform  all  their 
lawful  orders  and  directions  thereto,  and  ufe  and 
beftow  their  utmoft  care,  diligence  and  attendance 
therein :  And  alfo  that  they  the  faid  S,  B,  and  J.  B, 
(hall  not,  nor  iliall  either  of  them  make  any  war- 
rant upon  any  writ  of  Habere  facias  pojfejjionem^ 
without  receiving  or  agreeing  for  the  fees  due  for 
the  execution  thereof,  or  without  the  diredlion  or 
confent  of  them  the  faid  J,  R.  and  C.  B.  or  one  of 
them.  And  alfo  that  they  the  faid  S.  B.  and  J.  B, 
fliall  not,  nor  (hall  either  of  them,  make  any  war- 
rant whatfoever,  to  any  other  perfons  than  fuch  as 
are  b.JlifFs  of  liberties,  or  (herifFs  bailiiFs,  who  have 
given  fecurity  to  the  fatisfa6tion  of  them  the  faid 
y.  R.  and  C.  B.  and  alfo  that  they  the  faid  S.  B,  and 
and  y.  B.  (liall  not,  nor  fhall  either  of  them,  make 
any  warrant  or  warrants,  on  any  writ  or  writs  of 
execution  againft  the  body,  goods  or  chattels  of  any 
perfon  or  perfons,  for  or  on  behalf  of  whom  any 
writ  or  writs  of  privilege  De  non  moleftando^  fuper- 
fedeas  or  protection  (hail  be  allowed  in  the  faid  office 
of  the  faid  fheriff';  and  alfo  that  they  the  faid  S.  B^. 
and  J,  B,  (hall  make  all  other  lawful  and  fufficient 
warrants  upon  any  proccfs  that  (hall  come  to  their 
hands  and  be  required  of  them  ',  and  alfo  that  the^r 
the  faid  -J.  B.  and  y,  B.  (hall  not,  nor  fhall  either 
of  them  accept  or  take  any  Capias  ad  fatisfaciendurm 
againft  any  bailiff,  to  charge  them  in  cuftody  of  the 
faid  (hcrifF,  or  any  mefne  procefs  requiring  bail  for 
more  than  20/.  without  the  dirediion  of  the  faid 
y.  R,  and  C  B,  or  one  of  them,  but  rather  if 
ths  party  applying  will  not  (tay  for  fuch  diredions^ 
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to  give  the  party  applying  a  warrant  thereon ;  an^ 
alfo  that  they  the  faid  S.  B,  and  J.  B.  (hall  take 
g>^od  and  Tufficient  bonds  and  fecurity  of  and  from 
all  perfons  they  or  either  of  them  fhall  let  to  bail, 
or  to  or  for  whom  they  fhall  make  or  grant  any 
warrants  of  replevin,  fo  that  the  (heriff  may  be  in- 
demnified ;  and  alfo  that  they  the  faid  S.  B.  and 
y.  B.  (ball  not  take  any  inquifition  upon  any  writ 
of  u'^d  quod  damnum,  nor  any  extent,  elegit,  or  fpe- 
cial  Capias  utlagatum^  vi^here  any  houfes,  lands  or 
tenements  are  to  be  found;  and  alfo  that  they  the 
faid  S.  B.  and  y.  B.  (liall  not  return  any  writ  of 
Habeas  corpus  for  any  perfon  in  cuftody,  or  fined  In 
any  criminal  matter,  or  on  the  King's  procefs,  nor 
(hall  they  difcharge  the  body  or  goods  of  any  fuch 
perfon,  againft  the  directions  of  them  the  faid  y.  R. 
and  C.  B.  and  alfo  that  they  the'  faid  S.  B.  and 
y.  B.  (hall  not,  nor  (hall  either  of  them  return  any 
•writs  of  Venire  facias^  Diftringas^  or  precept,  with 
any  other  panel  than  what  the  faid  y,  R,  and 
C.  B.  or  one  of  them,  (hall  approve  of,  or  impanel 
any  grand  jury,  or  jury  of  life  and  death,  or  any 
other  inqueft  or  jury  whatfoever,  without  the  con- 
fent  of  the  faid  y.  R.  and  C.  B.  and  alfo  that  they 
the  faid  S.  B,  and  y.  B.  (hall  not,  nor  (hall  either 
^  of  them,  return  above  20  /.  iflties  on  any  writ  of 

Dijlringas  without  a  rale  of  court,  or  the  faid  y,  R. 
or  C.  B,  or  one  of  their  orders  for  fo  doing,  or 
return  Devajlavit  till  after  any  inquifition  taken; 
and  alfo  that  they  the  faid  S.  B.  and  y.  B.  (hall 
make  legal  and  fufficient  returns  in  due  time,  to 
the  beft  of  their  power,  of  and  upon  all  other  writs 
and  procefs  to  be  returned  by  them,  and  that  they 
the  faid  5.  B,  and  f.  B.  (hall  within  ten  days  next 
after  every  term,  during  the  faid  (lirievalty,  or  when 
and  as  often  as  they  fnall  be  by  the  faid  y,  R.  and 
C.  B,  required,  give  unto  the  faid  y.  R.  and  C.  B, 
or  one  of  them,  their  or  one  of  their  executors  or 
adminiftrators,  a  jufir,  true  and  perfeft  account  of 
all  fuch  monies  and  fees  which  they  (hall  have  re- 
ceived for  the  faid  (her iff  and  under- (herifF,  and  pay 

the 
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the  fame  to  tke  faid  J.  R.  and  C.  B.  or  one  of 
them,  their  or  one  of  their  executors  or  adminiftra- 
tors  ;  and  the  faid  S.  B,  and  J»  B.  fliall  in  their 
own  proper  perfons  carefully  and  diligently  attend 
all  and  every  court  and  courts  of  juilice,  judges, 
juftices  or  commifHoners,  when  and  as  often  as  they 
(hall  be  thereunto  required  by  the  faid  y.  R.  and 
C,  B.  or  either  of  them,  and  fhall  then  and  there 
perform  all  fuch  matters  and  things  as  fhall  be  requi- 
ilte  on  the  behalf  of  the  faid  fheriff^  and  that  the 
faid  S.  B.  and  J.  B.  ihall  during  the  time  afore- 
faid,  and  after  fuch  time  as  the  faid  (herifp  fhall 
go  out  of  his  office,  at  the  requeft  of  the  fatd  y.  R. 
and  C.  B.  or  either  of  them,  alTift  the  faid  J.  R, 
and  C.  B.  and  each  of  them,  in  the  management 
of  any  afFair  relating  to  the  faid  office,  as  alfo  in 
returning  any  writ  or  writs,  or  in  the  pafling  the 
accounts  of  the  faid  fheriff,  and  doing  all  matters 
and  things  that  fhall  be  requifite  in  order  to  the  dif- 
charging  and  indemnifying  the  faid  fherifF,  and  pro- 
curing a  quietus^  and  that  without  fee  or  reward  for  * 
fo  doing ;  and  lajily  the  faid  5.  B.  and  J ,  B.  for 
themfelves,  their  heirs,  executors  and  adminiftta- 
tors,  do  further  covenant,  promife  and  agree  to  and 
with  the  faid  y.  R.  and  C.  B.  their  executors  and 
adminiftrators,  in  manner  following;  that  is  to  fay, 
that  they  the  faid  S.  B,  and  J.  B.  (hall  and  will 
from  time  to  time,  and  at  all  times  hereafter,  at 
tjieir  or  fome  of  their  own  proper  cofts  and  charges, 
^well  and  fufficiently  fave,  defend,  keep  harmlefs  and 
indemnified  the  faid  C.  B.  and  R.  (?.  J.  R.  and 
(?.  B.  and  each  and  every  of  them,  their  and  each 
Vnd  every  of  their  goods  and  chattels,  lands  and  te- 
nements, and  every  of  them,  their  and  every  of 
their  executors  and  adminiftrators,  of  and  from  all 
and  all  manner  of  action  and  a6lions,  caufe  and 
caufes  of  a6tion,  fuits,  troubles,  fines,  amerciaments, 
pains,  penalties,  fum  and  fums,  contempts,  forfei- 
tures, judgments,  executions,  cofl:s,  recoveries,  lofles, 
damages  and  expences  whatfoever,  and  of  and  from 
all  and  every  other  trouble,  charge  and  incumbrance 
O  o  4  what' 
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whatfoever,  that  (hall  or  may  ^t  any  time  or  times 
hereafter  happea  to  arife,  grow  or  be  fued  forth, 
profecuted,  recovered,  ailefTed,  impofed,  fet  or  taxed 
upon  or  agairtft  the  faid  C.  A.  R.G.  y.  R.  and 
C,  B.  or  any  and  either  of  them,  or  which  they  or 
any  or  either  of  them  (hall  or  may,  at  any  tirne  or 
times  hereafter  happen  to  fuftain,  incur,  or  be  put 
unto,  for  or  by  reafon  or  means  of  any  ^£k,  default, 
Iicgle6t,  omiffion.^  commifHon  or  miftajce  of  them 
•the  faid  S  B.  and  J ,  B,  or  either  of  them,  in  any 
matter,  caufe  or  thing  whatfoever  relating  to  the 
faid  office.  Provided  ahvdySy  that  if  'the  faid  5.  B, 
and  J.  B.  or  eitl-erof  ihem,  (hall  not  obferve,  per-r 
form  and  keep  the  c  venanrs  and  agreements  here- 
'  in  above  fpecified,  and  behave  themfelves  to  the 
good  liking  of  them  the  faid  J^  R.  and  C,  B.  it 
(hall  and  may  be  lawful  for  them  the  faid  y, 
R,  and  C.  B,  to  remove  and  put  out  the  faid  S, 
B,  and  y.  B.  or  either  of  them  from  being  a 
clerk  or  clerks  in  the  faid  office ;  and  in  cafe 
of  fuch  removal  they  the  faid  S.  B.  and  y\  ^.  (hall 
immediately  deliver  up  all  books,  writings  and 
papers  relating  to  the  faid  office,  necefTary  for 
the  carrying  on  the  Bufinefs  of  the  fame,  to  the 
faid  y,  R.  and  C.  B.  or  one  of  them,  and  all 
Other  books,  papers  and  writings  which  the  faid 
y,  R.  and  C.  B.  or  either  of  them  (hall  demand, 
being  in  the  cuftody  or  power  of  the  faid  S.  B, 
and  y.  B,  or  either  of  them,  or  with  which  the 
faid  S,  B.  and  y.  B.  or  either  of  them  have  been 
intrufted  ;  the  faid  J.  R.  and  C,  B.  giving  the  fa4d 
$,  B.  and  y.  B.  a  receipt  or  difcharge  for  the  fame, 
/«  Wttnefs  whereof  the  faid  parties  firft  above  named 
"fjave  to  thefe  prefent  indentures  interchangeably  fet 
their  hands  ajid  feals  the  day  and  year  firft  above 
written. 
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N^  4. 

Inde?Uure  of  covenants  from  a  bailiff  and 
his  fureties  to  the  high-Jleriff  of  Mid- 
dlefex. 

THIS   indenture  made  the         day  of 
jn  the  year  of  the  reign  of  our  fo^ 

vereign  Lord  George  the  Third,  by  the  grace  of  God, 
of    Great  Britain^  France   and   Ireland  King,    de- 
fender  of  the  Faith,  ^c.  and   in   the  year   of  our 
Lord  1765,  between  C.  A.  Efq;    and  R.  G.  Efq; 
(herifF  of  the    county  of  M.  of  the   one  part,  and 
y.  IV.  of  B.  M.  in  the  faid  county  of  M.  yeomaq, 
[the  bailiff]  7.  B,  of  L,  P.  S.  in   the  parf-Oi  of  St, 
J,  H.   in  the   faid  county,  baker,  TV.  ^  of  P.  L, 
in  the  faid   parifli  and  county,  dealer  in  coals,  F^ 
P,  of  H.  H.   in  the    faid  county,   inn-holder,  and 
R,  F.  of  L.  L.  in   the  faid  parifh  and  county,  pe- 
ruke-maker, [y.  W^s.  fureties]  of  the  other  part, 
TFitneJfeth,  That  whereas  the  faid  C,  A,  and  R,  G. 
at    the    fpecial    inftance    and   requeft  of    the   faid 
J.  W,  J.  B.  W.  ^  F.  P.  and  R.  F.  hath  granted, 
nominated,    and  appointed,    and   by  thefe  prefents 
doth  grant,  nominate,  and  appoint  the  faid  y.  W. 
to  be  one  of  the  bailiffs  of  them  the  faid  C,  A.  and 
j^.  G,  of  the  hundred    of  O.  in  the   county  oi  M. 
for  and  during  all  the  time  that  the  faid  C,  A.  and 
i^.  G,  or  either  of  them,  (hall    continue  fheriff  of 
the  faid  county  oi  M.  and  that  the  faid  J.  IV.  fhall 
.  take  to  his  own  ufe  all  lawful  fees  and  profits  to  him 
belonging,  as  one  of  the  bailiffs  of  the  faid  hundred, 
referving  always  to   the  faid  C.  A.   and  R.  G.  all 
and  all  manner  of  fees  which  (hall  from  time    to 
time  happen,  grow  due,  or  accrue  by  reafon  of  the 
executing  or  ferving  of  any  manner  of  execution, 
(apias  ad  fatisfadendum^  fieri  facias^  or  extent ;  and 
alio  all  other  fees,  dues,  profits,  and  emoluments 
to   them    the  faid   C.   A.  and  R.  G.  or  either   of 
tl^em^  incident  or  belonging  to  them  as  fheriff  of 
'-    ^  i  the 
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the  fald  county  of  JH.  And  whereas  the  faid  'J.  W' 
hath  not  only  undertaken  ihe  executing  and  dif- 
eharging  of  the  fame  place  or  office  of  one  of  the 
faid  bailiffs-of  ihe  faid  hundred  of  O.  butalfo  hath 
taken  his  corporal  (*)  oath  in  due  form  of  law  for 
that  purpofe,  the  faid  7.  W.  J.  B.  IV.  ^  F.  P. 
and  R.  F.  for  and  in  confideration  of  the  premifTes, 
for  themfelves  and  every  one  of  them  feverally, 
their  and  evejy  of  their  feveral  heirs,  executors  and 
adminiftrators,  do  by  thefe  prefents  covenant,  grant, 
and  agree  to  and  with  the  fard  C.  ji.  and  R.  G^ 
and  each- of  them,  their  and  each  of  their  heirs,  ex- 
ecutors and  adminiftrators,  that  he  the  faid  J .  W. 
from  time  to  time,  and  at  all  times  hereafter,  for 
and  during  all  the  time  that  the  faid  C.  A.  and 
R.  G.  or  either  of  them,  (hall  continue  fheriff  of 
the  faid  county  of  M.  fball  in  and  by  all  things^ 
in  his  faid  place  or  office  well,  truly,  lawfully, 
and  honeftly  bear  and  behave  himfelf,  and  faith- 
fully and  diligently  ferve  and  attend  "them  the  faid 
G.  A.  and  R,  G.  and  the  furvivor  of  them  as 
fherifF;  and  J.  B.  gent,  now  under-fherifF  to  the 
faid  (heriffof  the  faid  courHy  of  i(^,  and  every  of 
the  deputies  of  them  the  faid  (heriff  or  under-fberifF 
in  the  faid  office ;  and  in  due  and  lawful  manner 
all  their  and  every  of  their  lawful  commands  or 
dire£l:ions  touching  any  Manner  of  fervice  incident 
or  belonging  to  the  fajd  (herifFof  the  faid  county  of 
3f.  or  to  any  bailifF  of  the  faid  county  of  JIA.  as 
well  within  tl^.e  faid  hundred  of  0.  as  in  any  other 
place  or  hundred  within  the  faid  county  of  Af.  wil- 
lingly, readily,  lawfully,  and  dutifully  {hall  do,  ex- 
ecute and  perform  ;  and  alfo  that  the  faid  y.  IV.^ 
ftiall  at  all  times  hereafter,  and  from  time  to  time,, 
for  and  during  all  tiie  time  that  the  faid  C.  A.  and; 
R.  G.  or  either  of  them,  (hall  continue  (berifF 
of  the  faid  county  of  M.  duly,  faithfully,  and  law- 
fully execute  and  ferve  all  and  all  manner  of  briefs, 
■warrants,  precepts  or  mandates,  dire61:ed  or  to  be; 
directed  to   the  bailifF  of  the   faid  hundred  of  6^. 

(*)  Modern  Fradlice  difpenfes  with  this  Oath, 

or 
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or  to  him  the  faid  y.  W,  by  or  in  the  name  of 
the  faid  (heriff,  or  by  or  in  the  name  of  any  officer 
or  perfon  in  that  behalf  lawfully  authorized,  which 
fhall  be  tendered  or  come  to  the  hands  of  the  faid 
y.  W'  to  be  executed  or  ferved,  and  (hall  make 
true,  direct,  and  lawful  return  and  returns,  and 
anfwer  in  writing,  fubfcribed  with  his  own  hand, 
of,  to  or  upon  every  fuch  brief,  warrant,  precept 
or  mandate  ;  and  {hall  deliver  the  fame,  together 
with  the  fame  returns,  to  the  faid  (heriff  or  under- 
iherifF  for  the  time  being,  at  the  publick  office  of 
the  faid  (herifF,  on  or  before  the  days  or  times  of 
the  return  or  returns  of  the  fame  brief,  warrant, 
precept  or  mandate,  without  any  manner  of  fraud 
or  delay,  whether  the  fame  fhall  be  demanded  or 
not.  And  alfo  the  faid  y ,  W.  from  time  to  time, 
and  at  all  times,  during  fuch  time  as  the  faid  C.  A, 
and  R.  G.  or  the  furvivor  of  them,  (hall  continue 
{herifF  of  the  faid  county  of  Af.  fhail  receive  and 
take  into  his  fafe  cuflody  alone,  or  jointly  with 
other  bailiff  or  bailifFs  of  the  faid  county,  the  body 
and  bodies  of  fuch  prifoner  and  prifoners,  which  the 
faid  {her-fF,  under-fherifF,  or  any  of  his  or  their  de- 
puty or  deputies,  (ball  by  warrant  upon  any  writ 
of  Habeas  Corpus  tender  and  require  the  faid  J.  W. 
to  receive  and  take  into  his  fafe  cuflody,  and  {hall 
by  virtue  of  fuch  warrant  and  writ  of  Habeas  Cor- 
pus fafely  condu6t  and  carry  fuch  prifoner  or  pri- 
foners to  be  delivered  before  fuch  court  or  courts, 
judge  or  judges,  or  to  fuch  fherifFor  fherifFs,  gaoler 
or  gaolers,  as  the  faid  writs  of  Habeas  corpus  and  war- 
rant, to  him  directed  thereon,  (hall  appoint ;  and 
fhall  fafely  conduct  and  deliver  fuch  prifoner  and 
prifoners  before  fuch  court  or  judge,  or  into  the 
iafe  cuftody  of  fuch  {herifF  or  (herifFs,  gaoler  or 
gaolers,  as  the  faid  writ  or  writs  (hall  dire£l,  and 
take  the  receipt  of  fuch  fherifF  or  fherifFs,  gaoler  or 
gaolers,  indorfed  upon  fuch  'wnt  or  writs  of  Ha- 
beas Corpus^  for  faving  harmlefs  the  faid  C.  A.  and  i?. 
G.  and  him  the  faid  y,  B.  [the  under-fherifF]  in  that 
behalf.  And  in  cafe  any  fuch  prifoner  and  prifoners 
fliall  be  remanded,  that  then  he  the  faid  J.  TV.  fhall 

forthwith 


572  A    P   P  E   N  D  r  X. 

forthwith  fafely  canvey  and  commit  every  fuch  pri* 
foner  to  the  cuftody  of  the  keeper  of  the  gaol  of  New^ 
gate.  And  alfo  the  faid  J.  /T.  J.B.W.  ^  F.  P, 
and  R.  F.  for  themfelves,  and  every  of  them  jointly 
and  feveraliy,  their  and  every  of  their  feveral  heirs, 
executors  and  adminiftrators  do  covenant  and  grant 
to  and  with  the  faid  C  A.  and  i2.  G,  and  each  of 
them,  their  and  each  of  their  heirs,  executors  and 
adminiftrators,  by  thefe  prefents,  that  the  faid  ^i 
W.  hath  not  heretofore  fufFered  to  go  at  large  or  to 
efcape,  nor  (hall  hereafter  at  any  time  or  times, 
for  and  during  all  the  time  that  the  faid  C.  A, 
and  R,  G,  or  either  of  them  (ball  continue  (Ijc-. 
rifFof  the  faid  county  of  7^.  fet  at  liberty,  or  fuf'* 
fer  to  go  at  large,  or  to  efcapf-,  any  perfoh  or 
perfons  whatfoever  heretofore  arrefted  or  attached,  or 
which  (hall  hereafter  be  arreiled  or  attached  by 
the  faid  J.  W.  alone  or  together  with  or  by  any 
other  bailiff  or  officer,  by  his,  their  or  any  of  their 
body  or  bodies,  by  virtue  of  any  writ,  warrant, 
precept  or  mandate  whatfoever  of  the  faid  (he- 
riff;  or  which  now  are  or  hereafter  (liall  be  in,  or 
committed  to  the  charge  or  cuftody  of  him  ^he 
faid  y.  W,  alone  or  together  with  or  by  any  other 
bailiff  or  officer,  as  prifoner  or  prifoners  of  or  to 
the  faid  iheriff,  for  any  caufe  or  caufes  whatfoever,. 
until  the  faid  J .  PV.  (hail  have  a  lawful  and  fufB* 
cient  warrant  for  the  difcharging  of  fuch  prifoner 
or  prifoner^,  under  the  hand  writing  of  the  faid, 
(heriff,  under-fticriff,  deputy  or  clerk  in  that  behalf 
authorized.  And  alfo  that  the  faid  y.  W.  (hali 
not  at  any  time  hereafter  deliver  or  fuffer  any  goods 
or  chattels  to  be  purloined  or  taken  out  of  his  pof- 
feflion,  which  (hall  be  feised  or  taken  in  execu- 
tion (or  otherwife  howfoever)  by  the  faid  y.  ^^ 
alone  or  together  with  any  other  bailiiF  or  officer 
of  the  faid  (heriff,  or  which  (hall  be  delivered  or 
left  in  the  hands  or  cuftody  of  him  the  faid  y.  /^v 
by  the  faid  fneriff  or  under-flieriff  or  any  their  de- 
puties or  clerks,  until  the  faid  y.  W.  (hall  have  a 
lawful  and  fufticient  warrant  for  the  delivery  of  the- 
fanie  under  the  hand- writing  of  the.  faid  (heriij,  un- 
der-* 
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der-fheriff  or  deputy,  but  (hall  make  or  caufe  to  be 
made  a  juft,  true  and  perfc<St  inventory  of  all    fuch 
goods  by  him   (o  feized,  or  which  (hall  come  to  his 
hands,  within  the  fpace  of  twenty-four  hours  after 
the  fame  (hall  be    feized  or  come  to  his  hands  as 
aforefaid,  and  (hall  caufe  the  fame  to  be  appraifed 
by  two  appraifors,  one  of  them  to  be  appointed  by 
the  faid  iherifF,  and  fhail  as  foon   as  conveniently 
may  be,  after   fuch    appraifment    made,    deliver   a 
true  copy  thereof  figned  by  the   faid  y,  TV.  to  the 
faid  underrfherifF,  his  deputy  or  clerk,  or  fome  or 
one  of  them,  and  likewife  (ball  and  will,   when  and 
as  often  as  any  goods  or  chattels  by  him  fo  feized  or 
taken  are  fold,  (if  the  money  for  which  fuch  goods 
(hall  be   fold  (hall  come  to  the  hands,  cuftody  or 
pofleffion  of  the  faid  J,  W.)  forthwith  pay  or  caufe 
to  be  paid   to  the  faid  under-(herifF,  his  deputy   or 
clerk,  or  fome  or   one  of  them,  all  fuch    fum  or 
fums  of   money  for  v/hich  the   fame  (hall  be  fold  ; 
and  Ukewife  all  and  every  fuch  fum   and    fums  of 
money,  that  (hall  at  any  time  or  times  hereafter,  du- 
ring   the  fiieriffwick  of  the  faid  C,  A.  and  R,  Gv 
be  received    by   the   faid  y.  IV,  of  any  perfon    ot 
perfons  by  him  taken,  or  that  (hall  be  in  his  cuuody^ 
in  execution,  by  virtue  of  any  warrant  to  him  or 
any  other  bailifF  directed,  on  a  writ  of  Capias  ad 
fatisfaciendum.      And  the   faid  J.  W.   his  executors 
or   adminiftrators  from  time  to   time,   and    at   all 
times  during  fuch   time  as   the  faid  C  A,   and  R, 
G.   or  either  of   them  (hall  continue  (heriff  of  the 
faid  county  of  iP/,  and  a]f«  after   fuch  time  as  the 
faid  Q.  A,   and   R.   G.    fliall   go  out  and   be  dif- 
charged  of  the  faid  ofEce  of  (her iff  of  the  faid  county 
of  M.  (hall  truly  and  diligently  levy,  colic6^  and 
gather  all  and*  every   the  fum  and  fums  of  money 
wherewith    the    faid  C.  A,  and  R,  G.  or  the  fur- 
Vtnoor  'of  them  Ihall  ftand  charged  or  chargeable  in 
hi's  majefty's  court  of  Exchequer  at  Wiftminjier.^  or 
any  other  court  whatfoever,  to  be  levied,  collected 
and  gathered  within  the  faid  hundred  of  O.   by  rea^ 
fon   of  their  faid  office  of  (henffof  the  faid  county 
Qi  M,   And   for  levying  whereof,  the  faid  J.  IV%. 
3  his 
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his  executors  or  admin iftrators  (hall  have  a  fuffici- 
ent  warrant  delivered  or  tendered  to  him,  them  or 
any  of  them.     And  that  the  faid  y.  W,  his  execu- 
tors or  adminiftrators  (hall  well  and  truly   fatisfy 
and  pay  all  and  every   the  fame  fum  and   fums   of 
money  to  the  faid  %  B,  [the  under-flierifF]  or  to  the 
faid  C.  A.  and  R,  G.  their  or  either  of  their  executors 
or  adminiftrators,  at  or  before  the  return  of  fuch  war- 
rant, which  for  levying  of  the  fame  (hall  be  delivered 
or  tendered  the  faid  y.  W,  his  executors  or  admini- 
ftrators   as    aforefaid  ;  fo    as    the  faid  fherifF  may 
make  payment  of  the  faid  money  into  the  faid  court 
of  Exchequer  in  due  time,  and  may  pafs  and  perfe£l 
his  account  at  the  time  limited  by  the  faid  court ; 
and  that  the  faid  J .  W.  (hall  upon  requeft  fubfcribe 
his  name,  teftifying  the  receipt  of  every  fuch  war- 
rant.    And  alfo  that  the  faid  y.  W.  (hall  from  time 
to  time,  and  at  all  times  during  fuch  time  that  the 
faid   C.  A.  and  K.  G.  or  either  of  them  fhall  con- 
tinue   (herifF  of  the   faid   county   of  Ad.  feize   and 
take  into  his  hands  and  cuftody  all  and  all  manner 
of  goods  and  chattels  of  felons,  fugitives  and  per- 
fons  outlawed,  or  waived,  and  goods  and   chattels 
waived  or  ftray'd,  vvhich  (hall  happen  to  be  found, 
had  or   taken  within  the  faid  hundred  of  O.  during 
the  time  that  the   faid   C.  A.  and   R.  G.  or  either 
of  them   {hall    continue  fheriff  of  the  faid  county 
oi  M.  And  thereof,  and  of  all  other  fums  of  mo- 
ney, fees  and  profits  in  any  wife  due,  belonging  or 
incident  to  the  faid  fheriff  or  under -fherifF,  which 
Ihall  at   any  time  happen  or  come  to  the  hands  or 
cuftody  of  him  the  faid  J.  W.  by  reafon  of  execu- 
ting the  faid   place  or  office  of  one  of  the  bailiffs, 
of  the  faid  hundred  of  O.  fhall  make  a  juft  and  true 
account  and   payment  or  delivery  to  the  fheriff  of 
under-fheriff,  when  and  as  often  as  the  faid  J,  W. 
(hall  be  thereunto  required.     And  2\{o  that  the  faid 
y.  W'   during  all  the  time  that  the  faid  C.  A.  and 
R,  G,  or  either  of  them   fhall   continue  fheriff  of 
the  faid  county  of  M.   fhall  diligently  and  carefully 
in  his  own   perfon,  in    due   manner,  attend  at  all 
and  every  general  and  quarter- feffions  of  the  peace 
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at  Hicks's  Hali^  and  fellions  of  Oyer  and  Terminer 
•and  gaol-delivery  to  be  holden  for  the  faid  county 
of  3/.  at  y.  H.  in  the  O.  B.  L.  or  at  any  other 
place  or  places  within  the  faid  county  of  M.  or  L, 
or  elfewhere,  during  the  whole  time  that  the  faid 
C  J.  and  R.  G.  or  either  of  them  (hall  conti- 
nue to  be  flierifF  of  the  faid  county  of  Af.  and  du- 
ring the  continuance  of  fuch  felTion  and  feffions; 
and  (hall  there  do,  perform  and  accomplifli  all  fuch 
things  as  to  his  faid  ofEce  of  bailifF  fhall  appertain. 
And  that  the  faid  ^.  W.  during  all  the  time  that 
the  faid  C.  A,  and  R.  G.  or  either  of  them  (hali 
-continue  (herifF  of  the  faid  county,  as  often 
as  hfi  (hall  arreft  any  perfon  by  virtue  of  any 
warrant  whatever,  before  the  perfon  fo  arrefted 
{hall  be  carried  to  any  publick  or  other  houfe,  or 
before  any  liquor  or  meat  ftiall  be  called  for,  he 
the  faid  y.  W.  ftiall  fhew  and  deliver  to  the  per- 
fon fo  arrefted  a  copy  of  the  following  claufes, 
part  of  an  a6^  of  Parliament  pa/Ted  in  the  thirty- 
iecond  year  of  the  reign  of  his  late  Majefty's  King 
Oeorge  the  Second,  \_chap.  2^.  feet,  i,  2.]  intituled,  An 
a£f  for  the  relief  of  debtors^  with  refpe^  to  the  im- 
prifonment  of  their  perfons^  and  to  oblige  Debtors^  who 
foall  continue  in  execution  in  prifon  beyond  a  certain 
time^  and  for  fums  not  exceeding  what  are  mentioned 
in  the  act^  to  make  difcovery  of,  and  deliver  upon 
oath,  their  efiates  for  their  creditors  benefit :  and  alfo 
that.-the  faid  y.  W,  fhall  fuffer  the  perfon  {q  ar- 
refted, or  any  friend  of  his,  to  read  the  fame, 
which  faid  claufes  follows  in  thefe  words  ;.H«?  it 
therefore  enabled  by  the  King^s  rnofi  excellent  Majejiy^ 
by  Mnd  luith  the  advice  and  confent  of  the  Lords  Spi- 
ritual and  Temporal,  and  Commons,  in  this  prefent 
parliament  affembled,  and  by  the  authority  of  the  fame^ 
That  no  jheriff,  under -Jher iff,  bailiff,  ferjeant  at 
mace,  or  other  officer  or  minijhr  whatfoever,  Jball  at 
any  time  or  times  hereafter  convey  or  carry,  w  caufe 
to  be  conveyed  or  carryed,  any  perfon  or  perfons  by  him 
sr  them  arrejied,  or  being  in  his  or  their  cuffody,  by 
virtue  or  colour  of  any  action,  writ,  procefs,  or 
attachment^  to  any  tavern^  ale- houfe,  or  other  publick  ■ 
vi^iialling  or  drinking-houfe^  or  to  tiM  private  houfe  of 
^  any 
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any  fuch  officer  orminijier^  or  of  any  tenant  dr  relation  of 
his,  without  the  free  and  voluntary  confent  of  the  perfon 
or  perfons  fo  arrejled  or  in  cujhdy  ;  nor  charge  any  fuch 
perfon  or   perfons   with   any  fum   of  money  for   any 
wine,  beer,  ale,  vicfuals,  tobacco,  or  any  other  liquor  or 
things  whatfoever,  fave  what  he,  Jhe  or  they  Jhall  call 
for  of  his,    her  or  their   own  free  accord;  nor  Jhall 
caufe  or  procure  him,  her  or  them   to  call  or  pay  for 
any  fuch  liquor  or  things,  except  what  he^Jhe  or  they 
jhall  particularly  and  freely  ojk  for  \  nor  JJia II  demand ^ 
take  or  receive,  or  caufe   to  be  demanded,    taken  or 
received  direSily  or  indireSily,    any    other   or  greater 
fum  or  fums  of  money,  than  is   or  Jhall  be  by  law  al- 
lowed to  be  taken  or  demanded  for  any  arrejl  or  taking^ 
or  for  detaining  or  waiting  till  the  perfon  or  perfons  Jo 
arrejled  or  in  cuftody  Jhall  have  given  an  appearance  or 
bail,  as   the   cafe  Jhall  require,    or   agreed   with  the 
per  Jon  or  per  Jons  at  whofe  Juit   or  profecution  he,  Jhe 
or  they  Jhall  be  taken  or  arrejled,  or  until  he,  Jhe  or 
they  Jliall  be  fent  to  the  proper  gaol  belonging  to  the  coun- 
ty^  riding,  divifon,  city^  town   or    place   where  fuch 
arrejl  or  taking  Jhall  be  ;  nor  Jhall  exa£f  or  take  any 
reward,  gratuity,    or  money  for  keeping   the  perfon  or 
perfons  fo  arrejled  or  in  cujlody  out   of  gaol  or  prifon^ 
nor  Jhall   carry  any  Juch  Perfon    to  any  gaol  or  pr  if  on 
within  four  and  twenty  hours  from  the  time  of  each  ar- 
rejl,  unlejs  juch  perfon  or  perfons  Jo  arrejled  Jball  refufg 
to  be   carried  to  jome  fnfe    and  convenient   dwelling, 
houfe  of  his^   her  or   their  oivn  nomination  or  appoint, 
ment,  within   a  city^  borough,  corporation  or*  market. 
iown,  in  caje  fuch  perfon  or  perjons  Jhall  be  there-  ar- 
rejled,  or   within  three   miles  from   the  place  where 
fuch  arrejl  Jhall  be   made,  if  the  fame  Jhall  be  made 
out  of  any  city,   borough,  corporation  or  market-town^ 
fo  as  fuch  dwelling' houfe  be  not  the  houfe  of  the  per- 
fon prrejled,  and  be  zvithin  the  county,  riding,  divi- 
fon or  liberty  in  %vhich  the  per  Jon   under  arreft  was 
arrejled  \  and  the?i  and  in  any  fuch  cafe  it  Jhall  he 
lawful  to  and  for  any  fuch  fieriff,  or  other  cffccr  or 
minijhr,  to   convey  or  cany  the  ferfon  or  perfons  fo 
arrejled,  and  refvfing   to  be  carried  to  fuch  fa  ft  and 
convenient  dwelling- houfe  as  a  for  ef aid,  to  fuch  gaol  or 
prifon  as  he.  fie   or  they   may  be  fent  to  b^;  virtue 
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of  the  actioft^    writ    or  procefs   aga'inji  htm,  her   of 
them  ;   nor  Jhall  carry  any  Juch  perfon  to  any  gaol  or  prl~ 
fan  within  four  and  twenty  hours  from  the  time  offuch 
arreji ;  nor  Jhall  take  or  receive  any  other  or  greater 
fum  or  fums  for  one  or  more  night's  lodgings  or  for  a 
day's  dyet  or  other   expences^   of  any  perfon  or  perfons 
under  arreji  on  any  writ^  action^  attach?nent  or  pro- 
cefs^  other  than  what  Jhall  be  allowed  as  reafonahle  in 
fuch  cafes,  by  fome   order  or  orders  already  made,  or 
which  foall  hereafter  be  made  by   the  juflices  of  the 
peace  at  fome  general  or   quart er-feffons  which  Jhall 
be  held  for  the  county,  riding,  divifton^  city,  town  or 
place  where  fuch  arreji  or  taking  Jhall  he,  who  are 
hereby  authorized  and   required    with    all  convenient 
expedition   to  make  feme  Jianding  order  or  orders  for 
afcertaining  fuch    charges  and  expences   within  their 
refpeSiive  counties,  ridings,  divijions,  cities,  towns  and 
jurifdiSiions,    if  the  fame  hath  or  have  not   already 
been    there   made ;    and  if  any  fuch  order  or  orders 
hath  or  have  been  there  already  made,  fuch  jujilcei 
for  the  time  being,  at  their  refpective  genercd  or  quar- 
ter-fefftons,  are  hereby  authorized  and  required  to  vary 
or  alter  the  fame  from  time  to  time  as  they  fball  fee  oc- 
cajion ;  and  alfo  are  hereby  required  to  caufe  a  copy  of 
every  fuch  order,    and  of  every  variation  or  altera- 
tion thereof,  figned  by   the  clerk  of  the  peace  of  every 
fuch   county,  riding,  divifion,  city,  town  or  place  re-' 
fpectively,  to  be  put   and  kept  up  in  fome  confpicuous 
place  in   the  fefftons-houfe,  or  fome  other  proper  place 
of  every  fuch  refpective  county,  riding,   divifion,  city^ 
town  or  place,   as  fuch  jujiices  Jhall  order,  fo  as  the 
fame  may   be  there  feen  and  examined  as  occafion  may 
require.     And  alfo   that  the  faid  J .  W.  at  all  times- 
hereafter,  and  from  time  to  time,  during  the  time  that 
the  faid  C.  A,  and  K,  G.  or  either  of  them  (liall  conti- 
nue fheriff  of  the  faid  county  of  M.   (hall   imme- 
diately, after  any  arreft  by  him  made,  give  notice  of 
the  fame  to  the  under-flieriff  aforefaid,  or  to  fume  or 
one  of  his  clerks,  and  duly  enter  the  names  of  the 
party  by  him  fo  arrefted  or  attached  in  the  office  of 
the   faid   fherifF;   and  fliail   fafely  deliver  into   the 
prifon,  in   the  charge  or   cuftody  of  the  gaoler  or 
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keeper  of  the  gaol  of  N.  all  fuch  perfons  who 
from  time  to  time  (bail  be  arrefted  or  attached 
Of  by  his  their  body  or  bodies  by  the  faid  J.  W^ 
within  the  fpace  of  twenty- five  hours  next  after 
fuch  arreft,  or  attachment  done,  (except  in  the 
niean  time  they  (haH  be  lawfully  difcharged)  there 
to  be  fafely  kept  until  they  ihall  be  from  thence  duly 
difcharged.  And  if  it  {hall  fo  happen,  that  the  faid 
J'  ^'  ^^^^  ^"^^P  ^"^  detain  any  perfon  or  perfons 
hy  him  fo  arrefted  or  attached  as  afore  fa  id,  in  his 
own  houfe  or  el fe where,  and  (hall  not  deliver  him 
€»r  them  into  the  gaol  of  N,  .within  twenty-live 
hours  next  after  fuch  arreft  or  attachment  done  as 
aforefaid,  that  then  and  in  fuch  cafe  he  the  faid 
J<.  W^  his  executors  or  adminiftrators  (hall  well  and 
truly  pay  or  caufe  to  be  paid  to  the  (aid  (heriff  or 
the  under-(heriff  the  full  fam  of  ten  pounds  of  law- 
ful money  of  Gr£ai  Britain,  for  every  hour  that  he 
the  faid  y.  IV.  fball  keep  or  detain  in  his  cuftody 
<Hit  of  the  gaol  of  N.  any  perfon  or  perfons  by  hira 
fo  arrefted  or  attached  as  aforefaid,  beyond  and  above 
the  before  limited  time  of  twenty-five  hours,  (ex- 
cept the  faid  perfon  or  perfons  by  him  fo  arrefted 
or  attached,  (hall  be  in  the  mean  time  lawfully  dif- 
charged as  aforefaid,  and  except  the  faid  J,  W.  (hall 
have  licence  in  writing  under  the  hand  and  feal  of 
the  faid  fherifF  or  under-fherifF,  for  the  keeping  and 
detaining  in  his  cuftody  of  the  perfon  or  perfons  (o 
hy  him  arrefted  or  attached,  for  a  longer  time.) 
And  that  the  faid  y.  W,  neither  by  himfelf,  or  with 
any  other  bailiff  or  other  perfon,  (hall  do,  commit 
or  fuiFer  any  a<Sl  or  thing,  which  (hall  be  or  tend 
to  the  hurt,  lofs,  damage  or  hindrance  of  the  faid 
Iheriff  or  under-flierifF  or  any  of  them.  And  alfo 
the  faid  J,  W,  J,  B,  IV.  ^  F.  P.  and  R.  F.  for 
themfeives,  and  every  one  of  them  jointly  and  fe- 
derally, and  for  their  feveral  heirs,  executors  and 
adminftrators  do  covenant,  promife  and  grant  to 
Siid  Avi  h  the  faid  C.  A,  and  K.  G.  and  each 
of  them,  their  and  each  of  their  heirs,  executors 
and  adminiftrators,  by  thefe  prefents,  that  the  faid 
y.  IV..  fliall  not  at  any  time  hereafter  feize  or  take 
4  in 
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in  execution  the  goods  of,  or  attach   or  arreft  the 
body  of  any  ambajQador  or  foreign  miniller,  or   the 
fervant  of  any  ambaflador  or  foreign  minifter,  or  of 
any  other  perfon  whatfoever  privileged  or  protected, 
without  licence  in  that  behalf  firft  had  and  obtain- 
ed under  the  hand- writing  of  fuch  perfon  or  perfons, 
who  for  the  time  being  have  good  authority  to  grant 
licence  in  that  behalf:  nor  (hall  at  any  time  here- 
after, by  virtue  of  any  warrant  whacfoever,  upon 
mean  procefs,   arreft  or  attach   any  perfon  whatfo- 
ever, againft  whom  the  faid  J.  TV.  {hall  know  any 
outlawry  after  judgment,  Capias  ad  fatisfactendumy 
or  other  execution  whatfoever,  to  be  eitner  ia  the 
hands  or  cuftody  of  the  faid  J,  JV,  or  of  any  other 
perfon  whatfoever  ;  but  before  any  fuch  arreft  fhall 
make  the  faid  '/.  B.  or  fome  of  his  clerks,  acquaint- 
ed with  the  fame  outlawry  or  execution,  and  (hall 
caufe  the  party  fo  arrefted,  to  be  charged  with  the 
fame  execution  or  outlawry,  before  he  fhall  be  dif- 
charged  of  the   fame  arreft,  upon  mean  procefs  as 
aforefaid.     And  al fo,  that    if  the  faid  J,  IV.  ftiall 
at  any  time  hereafter  let  to  bail  any  perfon  or  per- 
fons by  him  arrefted  or  attached,   by  virtue  of  any 
warrant,  precept  or  mandate  of  the  faid  ftierifF,  upon 
any  writ,  bill   or  warrant,  being   bailable  by  law, 
that  the  faid  J.  IV.  fhall  take  of  every  fuch  perfon, 
fo  by  him  arrefted  or  attached,  a  fufficient  bond  of 
appearance,    in   the  name  of   the  faid  fherifi^,  duly 
executed  and  witnefted,  in  fuch  penal  fum  or  fums 
of  money,  as  the  writ,  bill  or  warrant  on  which  the 
faid  perfon  or    perfons   fo  arrefted  or  attached  fhall 
require,  upon  reafonable  fureties  of  fufficient  perfons, 
having   fufficient  within  the   faid  county  of  AI.   to 
keep  their  days  in  fuch  place  or  places,  as  the  faid 
writ  or  writs,  bills  or  warrants  (hall  require,  ac- 
cording to  the  form  of  the  ftatute  in  that  cafe  made 
and  provided :  and  that  the  faid  J.  IV.  before  fuch 
time  as  he  {hall  let  to  bail  any  perfon   fo  arrefted 
or  attached,  fhall    procure  a  certificate  in  writing 
under  the  hand  of  the    faid   J.   B.   his  deputy  or 
clerk,  purporting   that   there  are  no  other  writs  or 
procefs  than  in  the  fherifPs  office  sgainft  the  faid  per- 
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{Qn  {o  arrefted  or  attached,  and  all  and  every 
band  and  bonds  To  as  aforefaid  taken,  or  to  be 
tak-en  by  him  the  faid  y.  W,  of  any  perfon  or  per- 
fons  whatfoever,  he  the  faid  7.  W.  fhall  on  or  be- 
fore the  day  of  the  return  of  the  writ  or  procefs, 
on  which  fuch  bond  ftiall  be  taken,  deliver  the  fame 
to  him  the  faid  fherilF,  or  the  faid  under-fheriff,  de- 
puty or  clerks,  fair  and  uncancelled,  at  the  pubhck 
ofice  of  the  faid  fherift,  whether  tl  e  fame  fhall  be 
AQva^.^i.6.&A  or  not ,  to  the  end  the  faid  (beriff  may 
make  due  return  of  fuch  vsffits  and  procefs  accord- 
ingly. And  further^  that  the  faid  y .  IV,  fhall  from 
time  to  time  and  at  all  times  hereafter  during  the 
time  that  the  faid  C.  A.  and  R.  G.  or  either  of 
them  (hall  continue  fheriff  of  the  faid  county  of  M, 
appear  to  all  writs,  procefs  and  precepts,  which  (hali 
be  delivered. to  xh'^  faid  fheriffagainft  him,  and  (halt 
put  in  fuch  bail  t<^  all  fuch  writs,  procefs  and  pre- 
cepts, as  the  fame  (hall  require,  or  elfe  render  his 
body  to  the  fame;  and  further  fhall  do  and  perform 
all  fuch  things  as  the  law  in  that  behalf  fliali  re- 
^^iiire:  and  alfo  fhall  fatisfy  and  pay  unto  the  faid 
{heriff,  his  executors  or  adminiflrators,  or  to  the 
faid  y.  B,  all  fuch  fum  and  fums  of  money  for 
which  any  writ  of  execution  fhall  be  delivered  to 
the  faid  fherifFagainfl  him  the  faid  J,  IV>  or  other- 
wife  (hall  render  himfelf  a  prifoner  to  the  aforefaid 
iheriff  thereupon  :  and  alfo  in  cafe  any  debt,  da- 
mage, fum  or  fums  of  money  whatfoever  {hall  at 
any  time  or  times  hereafter  be  recovered,  adjudged 
or  decreed  againft  the  faid  C.  A.  and  R.  G,  or 
either  of  them  as  fherifF  of  the  faid  county  of  AI. 
for  the  efcape  or  fufFering  to  go  at  large  of  any  pri- 
foner or  prifoners  whatfoever,  or  for  taking  infuffi- 
cient  bail  of  prifoners  bailable  by  law,  or  refufing 
or  negle<3ing  to  take  fufHcient  bail,  or  for  taking 
bail  of  fuch  prifoners  as  by  law  are  not  bailable,  or 
by  miflake  in  levying  one  perfon's  goods  for  another, 
or  for  any  other  caufe,  where  it  fhall  appear  that 
the  faid  efcape  or  fufFering  to  go  at  large,  taking 
fuch  goods,  or  other  caufe,  were  occafioned,  made, 
done,  committed  or  fuiFered  by  the  default,  negli- 
gence. 
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gence,  perraiffion  or  occafion  of  the  faid  y.  TV.  or 
any  cf  his  fervants,  or   others  by  him   entrufted  or 
cmploved  ;   that    in    every  fuch  cafe  the  faid  "J .  IV, 
J.  B\  m  ^  F  P.  and  R.  F.  or    fome  cf  them 
(hall  well  and  truly  fatisfy  and  pay   unto  exciy  fuch 
perfon   or   ptrfons    ss  fh^Il  (o    recover  againft  the 
faid  C.  A.   and  R.  G.  or    either   of   them,  or    urp« 
to  whom  any  thing   fhall   be  adjudged  or   decreed^ 
all  and  every  the  fairse  debts,  damages,  fum  and  Turns 
of  money,  goods  or  things  (o  recovered,  adjudged 
or  decreed,  without  any  further  fuit  or  delay,  and 
fhall  thereof  clearly  exonerate,  acquit  and  difcharge 
the  faid  C.  /I.  and  R,  G.  and  each  of  them,  their  and 
each  of  their  heirs,  executors  andadminiftrators,  and 
fh::ll  likewife  {^ihfy  and  pay  to  the  faid  iherilF,  or  the 
faid    under-fheriff,  all  fuch  fum  and    fums  of  mo- 
ney as  the   faid  fherlff  or    under-fherifF  or  any  of 
them   {hall   have  difbuifed   or  expended  in  defend- 
ing  any  fuch  fuir,  over  and  above  the  ufual  cofts 
in   any   court    or  courts  againll  the  faid  fheriiF  in 
that  behalf  adjudged.     Provided  neverihelefs^  znd  It 
is  covenanted,  concluded,  condefcended  and  agreed 
upon,  by  and  between  the  faid  Parties  to  thefe  pre- 
fents,   that    when  and   fo  foon    as   the  faid  y.   Tf^^ 
fhall  make  breach  of  any  of  the  covenants,  articles, 
and  agreement?,  which  by  and  on  the  behalf  of  him 
the  faid  y.  W,  are  or  ought   to  be   obferved,  per- 
formed,  fulfilled    and   kept,    that    then    and   from 
thenceforth,  it  (hall   and  may  be  lawful  for  the  faid 
flierifFor  the  faid  under-fherifF,  deputies  or  clerksj 
to  remove  and  put  out  the  faid  y.  TV.  from  being  a 
bailiff  of  the  faid  hundred:  and  in  cafe  of  fuch  re- 
moval, that  he  the  faid  y,  IV.  (hall  deliver  or  caufe' 
to  be  delivered  unto  the  faid  (heriff,  deputy  or  clerks, 
all   fuch  warrant   or  warrants,  precept  or  preceptt;, 
bond  and   bonds,  writing  and  writings  whatfoever, 
which  may  or  (hall  in  any  wife  appertain  or  belong 
to  the  faid    office  :  and    alfo  fhall  pay  to  the   faid 
(heriff  or  under-fheriff  all  and  every  fum  and  fums 
of  money    by  him   the  faid  y.  W.  levied,  receivedg 
or  colle£^ed  by  virtue  of  anv  fuch  warrant,  precepts 
or  mandate  of  the  faid  (heriff,  and  then  remaining 
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in  his  hands;  the  faid  (herifF  or  under-JfherlfF  giving 
unto  the  faid  y.  W,  a  receipt  or  acquittance  for  the 
fame.  In  witnefs  whereof,  the  parties  to  thefe  pre- 
fent  indentures  have  interchangeably  fet  their  hands 
and  feais,  the  day  and  year  firfl  above  vsrritten. 

Sealed  and  delivered 
in  the  prefence  of 

J.  O,  J'W. 

r.  G,  J.  B,  > 

W,  ^ 
F,  P, 
R.  F. 

N.  B,  The  fiieriff  ufually  takes  a  bond  for  per- 
formance of  covenants. 


Bond  to  the  jheriffs  ^/London,  on  a  per- 
Jon  being  made  Jerjeant  at  mace. 

'The  oUigation  to  he  from  R.  Y.  to  C.  A.  and 
R.  G.  Penalty  5000  /. 

WHERE  AS  the  (*)  within  bounden  R.  T, 
is  retained  by  the  within  named  fheriiFs  of 
London^  in  the  ofEce  of  a  ferjeant  of  mace,  from 
the  day  of  the  date  within  written,  inclufive,  until 
the  feaft  of  St.  Michael  the  Archangel,  which  fhall 
be  in  the  year  of  our  Lord  1766  exclufive:  Now 
the  condition  of  the  obligation  within  written  is  fucb, 
that  if  the  faid  i?.  T,  and  his  yeoman  fhall  not  per- 

(*)  It  was  the  antient  cuftom  to  write  the  obh'gation 
on  one  fide,  and  the  condition  by  indorfement  on  the 
other  fide,  which  cuftom  in  fome  cafes  is  now  obferved  ; 
and  the  word  nvi'thin  is  hsre  and  in  other  places  ufed 
^nllead  of  above, 
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Init  any  perfpn  or  perfons  by  him  or  them  taken  m 
execution  by  the  time  aforefaid,  by  virtue  of  any 
warrant  to  any  of  the  fctfeants  at  mace  of  the  faid 
fberiffs,  by  the  hid  (hsrifFs  directed,  to  go  at  liberty 
out  of  their  cuftody,  but  the  faid  perfons  and  every 
of  them  fiiall  fafely  and  fecurely  keep,  until  the  plain- 
tiff named  in  fuch  execution  ihall  feal  .and  deliver 
a  good  and  fufficient  releafe  of  fuch  execution  to 
the  ufe  of  the  faid  fiieriSs,  or  that  the  fame  per- 
fon  or  perfons  {liall  otherwife  be  difcharged  by  6uq 
courfe  of  law,  as  the  fecondary  fhall  dire£l^  or  0)all 
commit  the  faid  perfon  or  perfons  to  prifon  within 
the  faid  city  of  London,  under  the  cuftody  of  the 
faid  (herifFs  ;  and  fliall  in  no  wife  deliver  or  pay  any 
fum  or  fums  of  money  by  him  the  faid  R.  T.  levied 
or  feized,  either  to  the  plaintiff  named  in  fuch 
i^xeCution,  or  to  any  other  perfon  or  perfons  what- 
foever,  until  fuch  plaintiff  (hall  feal  and  deliver  a 
good  and  fufficient  releafe  of  fuch  execution  to  the 
ufe  of  the  faid  fheriffs,  or  fome  other  difcharge  as 
the  fecondary  ihali  dire<5^  or  approve  of  5  ond  (hall, 
upon  all  fuch  feizure  and  feizures  by  him  to  be  made 
of  any  goods  by  virtue  of  any  execution,  take  care 
that  able  and  fubftantial  men  be  made  ufe  of  for 
appraifers,  and  fuch  as  are  ikilful  in  the  commodi- 
ties feized,  and  that  of  fuch  goods  fo  feized  he  fhall 
forthwith  bring  an  inventory  into  the  ofEce  5  and 
elfo  that  the  faid  R.  T.  after  an  arreft  made  by  him 
by  virtue  of  any  warrant  upon  any  mean  procefs, 
fhall,  at  or  before  the  return  thereof,  bring  the 
perfon  or  perfons  arrefted  by  him  to  the  faid  office 
at  the  Compter,  to  bail,  whence  fuch  warrant  is 
granted,  or  for  want  thereof,  commit  him  to  the 
proper  prifon  appointed  for  that  purpofe,  or  caufe 
fuch  v^rit,  in  cafe  of  an  agreement  betwixt  the 
parties  plaintiff  and  defendant  in  fuch  writ  named, 
to  be  withdrawn,  or  otherwife  fufiiciently  difcharg- 
ed, by  allowance  of  the  fecondary ;  and  alfo  in  cafe 
any  writ  or  writs  (ball  be  brought  to  the  faid  o^ce, 
either  to  the  faid  fecondary  or  his  clerk,  againll  the 
faid  R,,  T,  at  the  fuit  of  any  perfon  or  perfons  what- 
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foever,  that  the  faid  R.  T.  upon  notice  thereof, 
(hall  either  give  appearance  or  bail  to  fuch  writs 
as  the  nature  of  them  (hall  require;  andUkewlfe 
that  if  the  faid  R.  T.  and  his  yeoman  (hall  well  and 
faithfully  ferve  the  faid  (heriffs,  and  either  of  them, 
in  their  refpe£tive  places  during  the  time  aforefaid, 
and  fliali  fave  harmlefs  and  indemnified  the  faid 
fherifFs,  and  each  of  them,  their  and  each  of  their 
heirs,  executors,  and  adminiftrators,  as  well  againft 
our  fovereign  Lord  the  King,  his  heirs  and  fuccef- 
'  fors,  as  againft  any  other  perfon  or  perfons  whatfo- 
ever,  for  or  by  reafon  of  any  execution  or  execu- 
tions, efcapes,  or  any  other  matter  or  thing  what- 
foever,  which  during  the  time  aforefaid  (hall  be 
done  and  executed  by  the  faid  R.  T.  or  any  his 
deputies  or  afligns,  by  reafon  or  colour  of  his  faid 
office,  which  he  or  they  by  virtue  of  his  faid  office 
ought  to  have  done ;  and  (hall  alfo  during  the  faid 
time  well  and  fufficiently  obferve  and  fulfil  all  and 
every  the  commands  of  the  faid  ftieriiFs,  their  under 
iheriffs  or  fecondaries,  and  thofe  deputed  by  the 
faid  (herlfFs  to  execute  their  office  of  (berifFwick  5 
Then  the  within  written  obligation  to  be  void, 
otherwife  to  be  and  remain  in  full  force  and 
virtue. 

N^  VI. 

Fcrm  of  a  bond  in  replevhi. 

Bond  and  con-  T^/^  NOW  all  men  by  thefe  prefents ;  That  we 
dition  in .reple-  jf^  George  Adam^  of  Readings  in  the  county  of 
^'"'  J    ^!'„  '*  Berks,  eent.  and  ^^ohn  Brown  of  the  fame  town  and 

(Lr^O,  a,  f«    19,  '     D  J  rill 

county,  yeoman,  are  held  and  firmly  bound  to 
George  Mayday^  efq;  (herifF  of  the  county  aforefaid, 
in  the  fum  of  100/.  of  lawful  money  of  Great 
Britain^  to  be  paid  by  the  faid  George  Adams^  or 
his  certain  attorney,  executors,  adminiftrators  or 
affigns  i  for  which  payment  to  be  well  and  truly 
made  we  bind  ourfelves,  and  each  of  us  binds  him- 
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felf,  for  the  whole  and  in  grofs,  our  heirs,  execu- 
tors and  admlnrftrators,  firmly  by  thefe  prefents. 
Scaled  with  our  feals  the  14th  day  of  ^January  1765, 
and  in  the  fifth  year  of  the  reign  of  our  Lord  George 
the  third,  by  the  grace  of  God,  of  Great  Britain^ 
France  and  Ireland  King,  defender  of  the  faith, 
i^c. 

The  condition  of  this  obligation  is  fuch,  that  if  Condition, 
the  above  bounden  George  Adams  do  appear  at  my 
next  county  court,  to  be  holden  for  the  county  of 
Berks^  at  the  town  of  Readings  on  Monday  the  fe- 
cond  day  of  July  next,  and  doprofecute  there  with 
effe£l  his  fuit  which  he  hath  commenced  againft 
Henry  Howe^  for  the  taking  and  unjuftly  detaining 
of  two  oxen,  &c.  the  goods  of  him  the  faid  George 
Adams^  and  to  make  return  of  the  faid  goods,  if 
return  of  the  fame  (hall  be  adjudged  ;  That  then 
this  prefent  obligation  fhall  be  void  and  of  none 
cffe£l:, 

N^  VII. 

AJJignment  of  replevin  bond, 

KNOW  all  men  by  thefe  prefents ;  That  J. 
0.  B^  efq;  {herifF  of  the  county  of  E.  have, 
at  the  requeft  of  the  above  named  R,  L.  efq;  the 
avowant  in  this  caufe,  alligned  over  unto  him  the 
faid  R.  L,  this  replevin  bond,  purfuant  to  the  a6t 
of  parliament  in  that  cafe  made  and  provided.  In 
witnefs  whereof  I  have  hereunto  fet  my  hand  and 
feal  of  office,  this  Day  of  17 

Sealed,  l^c. 
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N^.  VIII. 
Appointment  of  the  keeper  of  Newgate* 

rjy/5  indmiure  made,  ^c.  between  C.  A.  t,^(\'^ 
alderman  of  the  city  of  Londan^  and  R.  G.  efqj 
alfo  alderman  of  the  city  of  London,  of  the  one  part, 

and   R.  A,   of — ■ —  London,  gentleman,    of  the 

other  part ;  Witnejfstb,  that  the  faid  C  J.  and  R. 
G.  being  elected  and  chofen,  and  having  taken  up- 
on, them  the  office  of  (berlits  of  the  city  o{  London^ 
and  alfo  the  office  of  flier  iff  of  the  county  of  M. 
for  one  whole  year,  commencing  from  the  day  of 
the  date  hereof,  as  well  in  confideration  of  the  af- 
fured  hope  and  truft  that  they  the  faid  C.  A.  and 
R.  G,  have  of  the  fidelity  and  honeft  dealing  of  the 
feid  R.  A.  and  of  the  confidence  they  repafe  in 
him,  and  for  and  in  confideration  of  the  covenants 
and  agreements  herein  after  contained  on  the  part 
and  behalf  of  the  faid  R.  A.  his  heirs,  executors 
and  adminiftrators,  to  be  kept  and  performed,  as 
alfo  for  divers  other  good  caufes  and  confiderations 
them  the  faid  C.  A,  and  R,  G.  thereunto  moving, 
^ave  and  each  of  them  hath  (as  much  as  in  them 
lies  and  they  lawfully  rnay)  deputed,  ordained,  con- 
ftituted>  authorized  and  appointed,  and  by  tbefe 
prefents  do,  and  each  of  them  doth  depute,  ordain, 
conftitute,  authorize  and  appoint  the  faid  j^.  A.  to 
be  the  gaoler  or  keeper,  for  and  under  them  the  faid 
^,  A.  and  R.  G.  of  all  and  every  fuch  prifoner  and 
prifoners  as  now  is  or  are  in  the  cuftody  or  keeping 
of  them  the  faid  C.  A,  and  R,  G.  or  any  of  their 
deputy  or  deputies,  fervants  or  affigns,  in  the  gaol 
or  prifon  of  Newgate,  or  who  (hall  at  any  time  or 
times  hereafter,  during  the  flieriffwick  of  the  faid 
C.  A.  and  R.  G.  be  fent,  brought  or  committed 
prifoners  to  the  faid  gaol  or  prifon  of  Newgate^  or 
delivered  or  committed  into  the  cuftody  or  keeping 
of  them  the  faid  C.  A.  and  R,  G,  or  either  of  them, 
as  (heriffs  of  London^  or  flieriff  of  M.  by  virtue  or 

means 


APPENDIX.  587 

means  of  any  writ  or  writs,  procefs  or  procefTes, 
warrant    or     warrants,    mandate   or    mandates,  or 
otherwife  howfoever)  on  any  pretence  whatfoever, 
by  any  perfon  or  pcrfons  having  lawful  authority  in 
that  behalf;  but  fubjeft  neverthelefs  to  the  provifo 
or  power  of  difplacing  or  removing  the  faid  R.  J, 
from  the  faid  office  of  gaoler  or  keeper  of  Newgate, 
at  the  will  and  pleafure  of  the  faid  C.  J.  and  R.  G. 
or  either  of  them  ;  and  they  the  faid  C.  A.  and  R, 
G.  have  znd  each  of  them  hath  conftituted  and   ap- 
pointed, and  by  thefe  prefents  do  and  each  of  them 
,doih  conilitute  and  appoint  the  faid  R.  J.  for  them 
and  in  their  names,  or  in  the  name  of  him  the  faid 
R.  y/.  and  to  and  for  the  proper  ufe  of  him  the  faid 
R.  J,  to  demand,    take  and   receive  all    fuch  jufl 
and  lawful   profits,    benefits,   commodities,  advan- 
tages, fees  and  perquifites  as  (hall  and  may  be  law- 
fully had,  made,  got,  received   or  become  due,  or 
as  are  or  fhall  be,  during  the  IherifFwick  of  the  faid 
C.  A.  and  R.  G,  incident,  belonging  or  appertain- 
ing to   the  place   or   office  of  gaoler  or  keeper  of 
Newgate^  or  arifing  therefrom,  or  by  reafon  thereof, 
in  any  wife  howfoever,  as  a  recompence  to  the  faid 
R.  A,  for  his  trouble,  r ifque  and  care  in  the  execu- 
ting of  the  faid  office  of  gaoler  or  keeper  of  New- 
gate^  and  undertaking  at  his  own  proper  cofts  and 
charges,  from  time  to  time,  during  the  (lierifFwick 
of  the  faid  C,  A,  and  R.  G.  or  either  of  them  ;  and 
his  the  faid  R,  A.''s  being  continued  gaoler  or  keeper 
of  the   faid  gaol  of  Newgate  by  the  faid  C,  A.  and 
R.  G.  or  either  of  them,  to  find,  provide  and  be  at 
the  expence  of  all  necelTary  goods,  utenfils  and  fur- 
niture for  the  ufe  of  the  faid  gaol  or  prifon  o{ New^ 
gate,  and  alfo  of  all  requifite  and  necefTary  irons, 
fetters,  locks,  bolts,  manacles,  hand-cuffs  and  other 
cuffs,    ropes   and   other   things  ufually  found   and 
provided  by  any  gaoler  or  keeper  in  or  about  the 
faid    prifon,  for  the  fafe  cuftody  of  the   prifoners 
committed,  or  to  be  committed  during  the  faid  Ihe- 
riffwick  of  the  faid  C.  A,  and  R,  G.  thereto,  accord- 
ing to  his  the  faid  R,  Ah  covenant  bexein  after  for 
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that  purpofe  mentioned ;  and  aljo  in  confiderstioo 
that  the  faid  C.  A.  and  R.  G.  their  heirs,  executors 
and  adminiftrators  fhall  be  freed  and  difcharged  by 
the  faid  R,  A.  his  heirs,  executcH*s  and  admin iftra- 
tors,  from  time  to  time  during  his  continuance  m 
the  faid  office  of  gaoler,  or  keeper  of  Newgate^ 
under  them  the  faid  C  A.  and  R.  G.  or  either 
of  them,  from  all  charges  and  damages  whatfo- 
ever  relating  to  the  faid  office  of  gaoler,  as  here- 
in after  is  mentioned,  they  the  faid  C.  A.  and  R, 
G.  do  feverally  covenant,  promife  and  grant  by 
thefe  prefents,  for  themfelves  and  each  of  ihem^ 
their  and  each  of  their  executurs  and  adminidra- 
torsj  and  with  the  faid  R.  A.  his  executors  and  ad- 
min.ftrators,  that  they  the  faid  C.  A.  and  R.  G, 
fhall  and  will  allow  unto  the  faid  R.  A.  to  and  for 
his  own  ufe,  all  the  juft  and  lawful  profits,  benefits, 
commodities,  advantages,  fees  and  perquifites,  as 
Hiall  be  received  by  the  faid  R.  A.  by  virtue  of  his 
office,  during  (o  long  time  as  he  fnall  be  continued 
therein  under  them  the  faid  C.  A.  and  R.  G,  or  ei- 
ther of  them  ;  and  in  corifideraiion  of  the  premifles, 
and  for  other  good  caufes  and  confiderations,  him 
the  faid  R.  A,  thereunto  moving,  he  the  faid  R.  A. 
for  himfelf,  his  heirs,  executors  and  adminiftrators, 
and  for  every  of  them,  doth  covenant,  promife  and 
grant  to  and  with  the  faid  C.  A.  and  R.  G.  their 
executors  and  admin ilrrators,  by  thefe  prefents, 
that  he  the  faid  R.  A.  Oiail  well  and  truly,  duly, 
honedly  and  fufficiently,  during  (o  long  time  as  the 
faid  C.  A.  and  R.  G.  or  either  of  them  fhall  continue 
officers  or  fherilrs  of  London,  and  iherifF  of  A/, 
and  fhail  think  fit  to  continue  the  faid  R.  A,  in 
the  faid  office  of  gaoler  or  keeper  of  Newgate^  ex- 
ecute and  perform  the  fame,  and  carefully,  well, 
truly  and  hcneftly  demean  and  behave  himfelf  there- 
in, and  in  ail  matters  and  things  whatfoever  rela- 
ting thereto,  without  committing  any  extortion,  or 
accepting  of  any  unlawful  bribes,  fees  or  rewards, 
either  by  himfelf  or  his  agent  or  agents,  deputy  or 
deputies,  fervant  or  fcrvants,  or  any  others  in  truft 
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for  Mm  or  to  his  ufe;  and  alfo  that  he  the  Taidl 
i^..  A,  or  his  deputy  or  deputies,  agent  or  agents, 
ihall  and  will  from  time  to  time,  and  at  all  times 
from  henceforth,  during  his  the  faid  R.  AJ's  being 
continued  in  the  faid  office  of  gaoler  by  the  faid 
C  A.  and  R.  G.  {land  and  be  charged  with  all  and 
every  the  prifoner  and  prifoners  as  is  and  are  now 
remaining  in  or  belonging  to  the  faid  gaol  of  N^w- 
£ate  i  and  likewife  that  the  faid  R,  A,  or  his  agents 
(hall  alfo  from  time  to  time,  and  at  all  times  from 
henceforth,  during  the  faid  R.  A/s  being  continued 
in  the  faid  office  by  the  faid  C.  A.  and  R,  G.  re- 
ceive and  take  into  his  cuftody,  and  for  fafe  keep- 
ing in  the  faid  gaol,  all  and  every  the  prifoner  and 
prifoners  who  fhail  be  from  time  to  time  hereafter 
(during  fo  long  time  as  they  the  faid  C.  A.  and 
1^.  G.  (hall  continue  {heriffs  of  and  for  the  faid  city 
of  London^  and  (berifFof  the  county  of  M.  and  con- 
tinue the  faid  R.  A.  in  the  faid  office)  broughf, 
committed  or  fent  to  the  faid  gaol,  or  the  cullody 
of  the  faid  C.  A.  and  R,  G.  or  either  of  them,  by 
virtue  of  any  writ  or  writs,  procefs  or  proceiTe?, 
mandate  or  mandates,  warrant  or  warrants,  by  any 
perfon  or  perfons  whomfcever,  havmg  lawful  au- 
thority or  power  for  that  purpofe  ;  and  the  faid  pri- 
foner or  prifoners  as  (hall  be  fo  brought,  committed 
or  fent  as  aforefaid,  and  all  and  every  the  prifoner 
and  prifoners  now  being  and  remaining  in  the  faid 
gaol  of  Newgate,  fliali  and  will,  well  and  truly, 
by  himfelf,  his  deputy  or  deputies,  keep  fafe  and 
imprifoned  according  to  the  tenor,  purport  and  ef- 
fe6i:  of  the  warrants,  precepts  or  commandments, 
writs  or  authority,  by  virtue  of  which  he,  fhe  or 
they,  or  any  of  them  ihall  be  or  fland  committed, 
charged  or  imprifoned,  until  fuch  prifoner  or  pri- 
foners (hall  be  delivered  by  due  courfe  of  law,  or 
fet  free  and  at  liberty  with  the  allowance  of  the  faid 
C,  A.  and  R.  G.  or  their  under-fberilF,  or  deliver- 
ed over  to  the  next,  fucceeding  flieriffs  or  GierilF, 
upon  the  expiration  of  the  (lirifFwick  of  the  faid  C, 
A.  and  R,  G,  and  alfo   thac  he  the  faid  R.  A.  his 
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deputy  or  deputies,  agent  or  agents,  fervant  or  fer-r 
vants  (hall  not   nor  will  permit  or  fuiFer  any  pri^ 
foner  or  prifoners  whomfoever  to   be  delivered  out 
of  the  faid  gaol  or  pnfon,  unlefs  by  due  courfe  of 
]aw,   without    a    liberate  or    fome    other    fufficient 
v/arrant  from  the   faid   C.   A.  and   R,  G.  or  their 
under-fherifF,    deputy   or   deputies,    under  the   feal 
of   the  office  firft   had   and    obtained  ;   and  further 
that  he  the  faid  R.  A.  his  heirs,  executors  and  ad- 
miniftrators  (hall  and  will  at  all  times  hereafter  ac- 
quit and  difcharge,  or  otherwife  well  and  fufficiently 
fave,  keep  harmlefs  and  indemnified  the  faid  C.  A, 
and  R.  G.  and  each  of  them,   their   and   each  of 
their  heirs,  executors  and  adminiftrators,  their  and 
each  of  their  goods,  chattels,  lands,  tenements  and 
eftate,  of,  from  and  againft  all  and   all  manner  of 
action  and  actions,  caufe  and  caufes  of  action,  fuits, 
payments,  damages,  expences,  fines,  amerciaments, 
pains,    fum   and   fums    of    money,    penalties,  con- 
tempts, forfeitures,  judgments,   executions,    dama^ 
ges,    cofts    and    lofles,    and  of   and  from  all   and 
every   other    troubles,    charges    and    incumbrances 
whatfoever,  that  (ball  or  may  happen,  arife,  grow 
or    he  put  unto,  or  afTefTed,    impofed,  laid,  rated, 
fet  or  taxed  upon  or  againft  them  the   faid  C.  A, 
and  R.  G.  or  either  of  them,  their  or  either  of  their 
heirs,  executors  or  adminiilrators,  or   their  or  ei- 
ther o^  their  goods,  chatties,    lands  or   tenements, 
for  or  by  reafori  of  any  efcape  or  efcapes,  or  letting 
any  prifoner  or  prifoners,  voluntarily  or  negligently, 
or  otherwife,  to  get  at  large  or  efcape,  or  for  or  by 
reafon  of  any  a6l:,  default,  negligence,  mifbehaviour, 
hiisfeazance  or  misfeazances,  abufes,  mifcemeanors, 
commiilion  or  ccmmiffions,  omifHon  or  omiflions, 
default,  delay   or    contempt,  or  for  and    by  reafon 
pf  any  matter,  caufe  or  thing  that  fhould  or  ought 
at  any  time,  in  any  kind  whatfoever,  to   be  done 
or  performed  by  the  faid  R.  A.  as  gaoler  or  keeper  of 
the  faid  prifon  o'i Newgate^  or  by  any  of  his  deputy 
or  deputies,  clerk  or  clerks,  agent  or  agents,  offi- 
cers or  minifters,  fervant  or  fervantSj  or  for  or  by 
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reafon  of  his  or  their  not  doing,  infufficient  doing, 
overdoing  or   neglecting  his  or   their  duty  or  du- 
ties, or  returning,  mifreturning,  or  the  not  due  re- 
turning or  executing  any  writ  or  writs,  warrant  or 
warrants,  precept  or  precepts,  mandate  or  mandates, 
or   for  or  in  refpe^  of  any  matter,  caufe  or  thing 
whatfoever   hereafter   to  be  done  or  omitted  to  be 
done  by  him,  them  or  either  of  them,  concerning 
the   faid  office  of  gaoler  or  keeper  of  Newgate^  or 
for  or  in  refpe<^  of  any  demands  or  duties  due  or 
payable  by  the  gaoler  of  the  faid  gaol  to  the  judges 
or   the   clerks   of  affize,   or   clerks  of  the  peace, 
judges  fervants,  or  other  oiHcers  or  perfons  whatfo- 
€ver,  or  for  or  by  reafon  of  the  non-attendance  of 
the  faid  R,  A.  as  gaoler  or  keeper  of  the  faid  gaol, 
in    any  of  the  courts  of  judicature,  or   before  any 
of  the  judges,  juftices    of   the    peace,  and  officers 
liiaving  a  legal  authority  to  require  his  attendance, 
or  for  or  by  reafon  of  the  non-obfervance  or  non- 
obeyance  of  the  commands  of  the  feveral  courts  of 
our  Lord  the  King,  his  heirs  and  fucceflbrs,  before, 
the  faid   C.  A.   and  jR.  G.  as  fheriffs  of  London^  or 
iheriff  of  M.  held  or  to  be  held,  or  the  not  duly 
executing  the  faid  office  of  keeper  of  the  faid  gaol 
of  Newgate^  or  any  ways  relating  thereunto,  or  for 
or  by  reafon  of  any  matter. or  thing  whatfoever,  in 
any    wife  concerning  the  faid  office  of  gaoler  of 
Newgate^  or  the  execution  thereof,  and  that  with- 
out any  troubles,  cofts,  charges,  damages  orexpences 
therefore  to  be  fuflained,  incurred,  or  expended  by 
the  faid  C  A.  and  R.  G,  or  either  of  them,  their 
or  either  of  their  heirs,  executors  or  adminiftrators 
in,  about,  for,  touching  or  concerning  the  fame; 
And  further,  that  he  the  faid  R.  A.  fhall  and  will 
from  time  to  time,  and  at  all  times  from  henceforth, 
during  all   the  time  that  he  fhall  continue   in   the 
faid  office  of  gaoler,  under  the  faid  C.  A.  and  R.  G, 
make  and  keep  a  juft,  exa<5fc,  true  and  perfe<£t  ac- 
count  or   calendar    in   writing,  containing  as  well 
all  and  every  the  name  and  names  of  all  and  evQvy 
the  prifoner  and  prifoners  who  now  is  and  are,  and 
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frofti  time  to  time  from  henceforth  hereafter,  du- 
ring the  fiierifFwick  of  faid  C.  A,  and  R.  G,  and 
his  the  faid  R,  y/.'s  continuance  in  the  faid  office 
under  them,  (hall  be  committed  prifoner  or  prifoners 
to  the  faid  gaol  of  Neivgate ;  as  alfo  all  and  every 
the  feveral  caufe  and  caufes  of  commitment  and 
imprifonment  of  all  and  every  fuch  perfon  and  per- 
fons,  and  the  time  when  committed,  and  by  whom, 
and  likewife  that  he  the  faid  R.  A.  his  agent  or 
agents  fhall  and  will  from  time  to  time,  and  at  all 
times,  during  the  fheriffwick  of  the  faid  C.  A.  and  R, 
G.  deliver  unto  them  the  faid  C.  A.  and  R,  G.  and 
to  all  and  every  fuch  perfon  and  perfons  as  they 
the  faid  C.  A.  and  R,  G.  or  either  of  them  (hall 
from  time  to  time  dire£t,  and  when  and  as  often, 
from  time  to  time  as  thereunto  required,  true  and 
fair  copies  in  writing  of  fiich  calendar  and  calen- 
dars ;  and  alfo  that  he  the  faid  R,  A,  (hall  and  will 
from  time  to  time,  and  at  all  times  from  hence- 
forth, during  his  continuance  in  the  faid  office,  be 
truly  diligent,  attending,  affifting  and  aiding  unto 
the  faid  C.  A.  and  R.  G,  and  their  fecondaries,  un- 
der-flieriff  or  underfherifFs,  in  all  affairs  and  bufi- 
refs  whatfoever,  wherewith  the  faid  C.  A.  and  R, 
G.  is,  are  or  fhall  be  charged  or  employed  in  or 
about  the  keeping  the  faid  gaol  or  prifon  of  New- 
gate ;  and  alfo  that  he  the  faid  R.  A.  (hall  and  will 
alfo  freely  remove,  carry  and  convey  all  manner 
of  prifoner  and  prifoners,  as  well  at  the  time  of 
the  feffions  of  Oyer  and  Terminer^  and  gaol  delivery 
for  the  faid  city  of  London  and  county  of  M.  as 
alfo  at  all  other  times,  and  to  fuch  place  and  places, 
and  to  and  before  fuch  court  and  courts,  perfon 
and  perfons,  and  at  and  by  fuch  time  and  times, 
as  the  faid  C.  A.  and  R.  G,  or  their  under-flieriff 
or  under- (heriffs  fliall  be  charged  or  required  by  any 
legal  procefs  or  authority  to  convey,  carry  and  re- 
move fuch  prifoner  or  prifoners,  and  lay  out  and 
expend  all  monies  whatfoever  as  (hall  be  occafioned 
thereby  ;  and  the  fame  prifoner  and  prifoners  (hall 
from  time  to  time,  during  the  term  aforefaid,  fafely 
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remove  and  carry  back  again  to  the  faid  gaol  of 
Newgate^  unlefs  he,  (he  or  they  (hall  be  removed 
or  delivered  out  of  the  cuftody  of  the  faid  C.  A. 
and  R,  G.  by  due  courfe  of  law  (all  fuch  allow- 
ance and  allowances  as  Ihall  be  made,  given  al- 
lowed or  paid  by  and  from  the  exchequer  or  elfe- 
where,  or  that  hath  or  have  been  ufually  paid  or 
allowed  by  the  fecondaries  of  Wood-Jireet  and  the 
Poultry  compter,  London^  or  the  under-ftierifFofi^. 
or  any  or  either  of  them,  for  the  removing,  car- 
rying or  recarrying  fuch  prifoner  or  prifoners,  be- 
ing permitted  to  be  had  and  taken  by  the  faid  R, 
A»  to  and  for  his  own  ufe) ;  and  Ukewife  that  he 
the  faid  R,  A»  (hall  and  will,  at  his  own  proper 
cofts  and  charges,  find  and  provide  during  the  time 
he  (hall  fo  continue  in  his  faid  oiHce  under  the  faid 
C,  A,  and  R.  G.  as  well  all  fuch  bedding,  furniture 
and  other  things  for  the  ufe  of  the  faid  gaol  of 
Newgate^  as  (hall  be  requifite  and  neceflary  for  the 
faid  C,  A.  and  R,  G.  to  find  and  provide,  or  as 
they  are  by  law,  cuftom  or  ufage  obliged  to  find  and 
provide  for  the  fame ;  as  alfoall  and  every  fuch  irons, 
links,  locks,  keys,  bolts,  manacles,  hand-cufFs,  and 
other  cufFs,  and  all  kind  of  fetters  and  other  utenfils 
and  things  as  fhall  be  necefTary  to  be  ufed,  or  as  there 
fhall  be  occafion  for  to  be  made  ufe  of  in  and  about 
the  faid  gaol,  for  the  better  fecurity  and  confine- 
ment of  the  prifoner  and  prifoners  who  now  are  or 
{hall  be,  during  the  (herifFwick  of  the  faid  C.  A.  and 
R,  G.  and  his  the  R.  A.'s  being  continued  keeper 
of  the  faid  gaol  of  Newgate  by  the  faid  C,  A.  and 
R.  G,  committed  prifoners  to  the  faid  gaol,  to  pre- 
vent their  making  any  efcapes.  Provided  always^ 
and  it  is  hereby  declared  and  agreed,  by  and  be- 
tween all  the  faid  parties  hereto,  that  it  is  the  true 
intent,  meaning  and  agreement  of  them  and  of  thefe 
prefents,  that  it  (hall  and  may  be  lawful  to  and  for 
the  faid  C,  A*  and  R.  G.  or  either  of  them,  at  any 
time  or  times  during  their  or  either  of  their  conti- 
nuance in  the  faid  offices  or  office,  of  their  or  ei- 
ther of  their  free  will  and  pleafure,  and  without  gi- 
ving or  (lie wing,  or  being  compellable  to  give   or 
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fhew  to  him  the  faid  R,  A,  or  to  any  other  perfoft 
or  perfons  whatfoever,  or  to  any  court  or  courts 
of  hv7  or  other  judicature  whatfoever,  any  caufe 
or  reafon  for  their  or  either  of  their  fo  doing,  ab- 
folutely  to  difplace  and  remove  the  faid  R,  A,  out  of 
and  from  the  faid  place  or  office  of  keeper  or  gaoler 
of  the  faid  gaol  of  "Newgate  aforefaid,  for  and  du- 
ring all  the  refidue  of  the  faid  time  and  term  as 
ihall  be  then  to  come  of  their  fiierifFwick,  any  thing 
in  thefe  prefent  indentures  contained,  or  any  other 
matter  v^hatfcever  to  the  contrary  thereof  in  any 
wife  notw^ithftanding :  and  the  faid  R  A.  for  him- 
felf,  his  heirs,  executors  and  adminiftrators,  and 
every  of  them  doth  fu'ther  covenant,  promife  and 
agree  to  and  with  the  faid  C,  A.  and  R,  G,  their 
executors  and  adminiftrators,  by  thefe  prefents,  that 
in  cafe  of  fuch  difplacing  or  removing  of  him  the 
faid  R.  A.  as  aforefaid,  he  the  faid  R.  A.  after  his 
being  fo  difplaced  or  removed,  (hall  not  nor  will 
zB.  as  gaoler  of  the  faid  gao!  of  Newgate  in  any 
wife  howfoever,  during  the  flieriffwick  of  the  faid 
C.  A.  and  R.  G.  and  alfo  that  he  the  faid  R>  A, 
his  executors  or  adminiftrators,  in  cafe  of  fuch  re- 
moval of  him  the  faid  R.  A.  out  of  and  from  the 
faid  office,  (hall  and  will  wi»hin  the  fpace  of  three 
days  then  next  enfuing  deliver  over  or  caufe  to  be 
delivered  over  unto  the  faid  C.  A.  and  R.  G.  or 
one  of  them,  their  or  one  of  their  executors,  ad- 
miniftrators or  aiiigns,  or  fuch  perfon  or  perfons 
as  thev  or  either  of  them  fhall  depute  the  pofleffion 
of  the  faid  gaol,  an4  all  the  prifoiiers  therein,  and 
all  and  all  manner  of  books,  papers  and  other 
things  whatfoever  relating  or  that  have  related  to 
the  faid  office  (fince  the  faid  R.  A.  fhall  have  ac^ied 
therein  by  virtue  of  thefe  prefents)  whole,  fafe  and 
in  good  order,  and  without  any  alterations,  razures 
or  obliterations  to  be  made  therein  after  fuch  the 
determination  of  the  will  of  the  faid  C,  A,  and  R, 
G.  or  of  either  of  them,  as  to  the  faid  office  of 
gaoler  purfuant  to  the  faid  power  hereby  referved, 
In  IVitnefsy  &c. 
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N?  IX. 
Bond  for  the  executing  of  a  gaolerpip. 

Obligation  from  R.  A.   to  C.  A.  and  R.  G. 

Penalty  2000/. 

rH E  Condition^  tffc.  That  if  the  above  bounden 
R,  J.  gaoler  to  the  faid  C,  A,  and  R,  G.  ihe- 
rifF  of  the  county  of  M.  do  from  time  to  time  re- 
ceive and  take  into  his  ward  and  cuftody  vi^ithin  the 
gaol  in  the  county  of  Ad,  aforefaid,  all  fuch  perfon 
and  perfons,  prifoner  and  prifoners,  vj^hich  fhall  be 
committed  or   fent  to  the  faid  gaol,  or  any  com- 
mitted  to  the  ward  and  cuftody  of  the  faid  gaoler 
by  the  faid  fherifF  or  his  deputy,  or  by  any  juftice 
or  juftices   of  the  peace,  or  by  any  other  having 
lawful  authority  to  commit  perfons  or  prifoners  to  » 
the  faid  gaol,  and  the  faid  perfons  and  prifoners,  fo 
committed  as  aforefaid,    do  well  and    truly,  duly 
and   fufficiently,  by  his  own   proper  perfon,  or  by 
his  fufiicient  deputy  or  deputies,  fo  keep,  that  the 
faid  C  A.   and  R.  G.  and  each  of  them,  their  and 
each  of  their  heirs,    executors,    lands,  tenements, 
goods  and  chattels  be  faved  harmlefs  from  all  lof- 
fes,    penalties,    amerciaments  and  damages  what- 
foever,  as  well  againft  our  Lord  the  King  as  alfo 
againft  all  other  perfon  and  perfons  of,  for  and  con- 
cerning the  cuftody  and   keeping  of  the  faid  gaol, 
and   prifoners ;  and  likwife  do  difcharge,  fave  and 
keep  harmlefs  the  faid  C.  A.  and  R.  G,  and  each  of 
them,  their  and  each  of  their  heirs,  executors,  lands, 
tenements,  goods  and  chattels,  from  time  to  time,  and 
at  all  times  hereafter,  of  and  from  all  and  every  efcape 
and  efcapes,  as   well  of  convi£l:  perfons,  reprieves 
and  felons,  as  of  all  other  perfons  now  committed 
for  any  contempts,  condemnations,  trefpafles  or  mlf- 
demeanors,  which  may  happen  or  chance  hereafter 
to  be  committed  to  the  faid  gaol  for  any  the  cau fe| 
aforefaid,  during  the  time  the  kid  C,  A.  and  R.  G.  or 

Q^cj  2^  eiiher 
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either  of  them  fhall  be  (herlfF  of  the  county  of  M, 
and  likewife  the  faid  R,  J.  or  any  other  by  his 
confent,  privity  or  appointment,  in  any  wife  let 
to  bail  or  mainprize  any  prifoner  or  prifoners  to 
him  committed  as  aforefaid,  not  bailable  by  the 
law  of  the  nation,  without  the  fpecial  command- 
ment  or  appointment  of  the  faid  flieriff;  and  H 
the  laid  R.  A.  or  his  fufficient  deputy  be  ready 
to  give  his  attendance  upon  the  faid  (herifF  and 
,  his  deputy  at  all  times  neceflary  and  convenient, 
and  all  and  every  lawful  thing  and  things  that 
he  fhall  be  required  to  do  by  the  faid  ftierifF  or 
his  deputy,  touching  or  concerning  the  affairs  and 
bufinefs  wherewith  the  faid  ftierifF  is  or  fliall  be 
,  charged  or  employed  in  or  about  the   keeping  of 

the  faid  gaol  or  prifon  5  That  then,  ^r. 

Ne  X. 

T^ht  form  of  an  indenture  for  fetting  over 
prifoners  and  writs  between  the  old  and 
new  (heriff, 

7  MIS  indenture  made,  &c,  between  W.  W,  efq; 
and  5.  7^  y.  efq;  late  flieriff  of  the  county  of 
M.  of  the  one  part,  and  C.  A*  efq;  and  R,  G,  efq; 
now  flieriff  of  the  faid  county,  of  the  other  part,  Wiu 
nejjeth^  That  the  faid  late  flieriff  hath  delivered,  and 
the  faid  prefent  fheriff  hath  received  from  the  faid 
late  flieriff,  at  the  time  of  his  going  out  of  his  office, 
the  bodies  of  the  feveral  perfons  hereafter  named, 
charged  with  the  caufe  or  caufes  hereafter  mention- 
ed ;  that  is   to  fay, 

P.  C,  was   taken  by  y.  H,  the  day  of 

in  the  year  of  our  Lord  17 
by  virtue  of  his  majefty's  writ  of  extent,  return- 
able before  the  barons  of  his  Exchequer  at  Wejimln' 
Jier  on  the  morrow  of  St.  Martin  then  next  coming, 
to  fatisfy  our  Lord  the  King  1500/.  and  8000/. 
debt  upon  two  feveral  bonds,  which  writ  is  tefted 
the  day  of  in  the  year  oi 

his 
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his  now  majefty's  reign,  and  is  indorfed  by  G»  W, 
t!hen  follcltor  for  taxes,  thus  j  to  levy  6888/.  and 
cofts.    Arhuthnot  and  others. 

I  hereby  acknowledge  to  have  in  my  cuftody  the 
bodies  of  all  the  feveral  prifoners  herein  before 
learned  (except)  againft  whnfe  names  the  word 
(difcharged)  is  written  in  the  marii;in  of  this  deed  5 
the  prifoners  in  cuftody  be-ng  in  niirpSer 
TFitnefs  my  hand  the  28  th  day  of  September  1765. 

U^tnefs  R,  A,    Guolen 


w 


fv.s. 
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Writ  for  new  elediion  of  one  citizen  for 
the  city  of  Weftminfter. 

GEORGE  the  Third,  by  the  grace  of  God^ 
of  Great  Brltairiy  France  and  Ireland  King, 
defender  of  the  Faith,  ^c.  To  our  fherifF  of  the 
county  of  M,  greeting.  Whereas  Sir  P.  TV,  knight 
of  the  moft  honourable  order  of  the  Bath,  was 
lately  chofen  one  of  the  citizens  for  the  city  of  ^ 
in  your  county,  for  our  prefent  parliament,  furn- 
liioned  to  be  holden  at  our  city  of  ^  the 
day  of  in  the  year  of  our 

reign,  and  from  thence  by  our  feveral  writs  pro- 
rogued to  and  until  the  day  of 
in  the  fame  year,  on  which  day  our  faid  parlia- 
ment was  begun  and  held,  and  from  thence  by  fe- 
veral adjournments  and  prorogations  was  adjourned 
and  prorogued  unto  the 
day  of  and  there  now  holden  :  And 
whereas  the  faid  Sir  P.  IV.  being  fo  chofei)  a  citi- 
zen for  the  faid  city  as  aforefaid,  is  fince  dead,  as 
by  a  letter  of  our  right  trufty  and  well-beloved 
councellor  Sir  y,  C,  baronet,  fpeaker  of  our  lower 
houfe  of  parliament,  more  fully  and  plainly  appears. 
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by  means  whereof  our  fubje<5is  of  the  fald  city  are 
deprived  of  one  citizen  to  treat  for  the  benefit  of 
the  fame  city  in  our  faid  parliament;  neverthelefsy 
"We  being  unwilling  that  the  commonalty  of  our 
kingdom  in  our  faid  parliament  aflembled  to  treat 
of  bufinefs  concerning  us,  the  ftate  and  defence  of 
our  kingdom  and  the  church,  from  the  aforefaid 
caufe  (hould  be  diminifhed  or  leflened,  whereby 
thofe  affairs  may  not  have  a  due  end,  We  command 
you^  that  in  the  place  of  Sir  P.  W,  within  the  city 
aforefaid,  one  other  fit  and"  difcreet  citizen  of  the 
aforefaid  city  (proclamation  being  firft  made  of  the 
premiiTes,  and  of  the  day  and  place)  freely  and 
indifferently,  by  thofe  who  (hall  be  prefent  at  the 
proclamation,  according  to  the  form  of  the  ftatute 
in  that  cafe  made  and  provided,  you  caufe  to  be 
eledted,  and  the  name  of  fuch  citizen  (whether  at 
the  faid  ele(5^ion  he  fhall  be  prefent  or  abfent)  to  be 
inferted  in  certain  indentures  to  be  thereupon  made 
between  you  and  them,  who  (hall  be  prefent  at 
fuch  e1e<Stion,  and  to  caufe  him  to  come  to  the 
faid  parliament,  fo  that  the  fame  citizen  fo  to  be 
ele£ied  may  have  full  power  and  fufficient  authority, 
for  himfelf  and  the  commonalty  of  the  aforefaid 
city,  to  do  and  confent  to  thofe  things  which  in 
our  parliament  aforefaid,  by  the  common  council 
of  our  realm  (by  the  bleffing  of  God)  (hall  hap- 
pen to  be  ordained  upon  the  aforefaid  affairs ; 
willing  neverthelefs  that  neither  you  nor  any  other 
ftierifF  in  this  our  kingdom  in  any  wife  be  eledled, 
and  the  election  fo  made  diftincElly  and  openly  un- 
der your  feal  and  the  feals  of  them  who  fhall  be 
prefent  at  fuch  election,  certify  unto  us  in  our 
chancery  forthwith,  remitting  to  us  one  part  of 
the  aforefaid  indentures  annexed  to  thefe  prefents, 
together  with  this  writ.  Witnefi  Ourfelf  at  Wejl- 
tnin/ier,  the  day  of  in  the 

year  of  our  reign, 

Torh  and  Torke, 


Wrote 


APPENDIX.  599 

Wrote  upon  the   label  to  the  faid  writ  as  follows, 
viz. 

To  the  Jheriff  of  the  county  of  M,  a  writ 
for  a  new  election  of  one  citizen  for  the 
city  of  JV» 

Yorke  and  Torke^ 

The  execution  of  this  writ  in  certain  fcjiedulcs 
hereunto  annexed. 


Sir  C,  A.  knight, 

and  \  Sheriffs. 

Sir  R,  G,  knight. 

N^  XII. 


1 

t.  3 


Precept  froin  Jloeriff  of  M.  to  the  bailiff' of 
W.  for  the  ele5Iion  of  one  citizen  for 
the  faid  city, 

ji^jIDDLES  E  X,  Sir  C.  A.  knight  and  Sir 
-tri  R^  G.  knight,  flieriff  of  the  faid  county, 
to  the  bailiff  of  the  liberty  of  the  dean  and 
chapter  of  the  collegiate  church  of  St  Peter  at 
TV.  in  the  faid  county,  greeting.  Knoiv  that  I  have 
received  a  certain  writ  of  our  lord  the  king  to 
me  dire<fi:ed,  the  tenor  whereof  followeth,  [he^e 
follows  the  writ  verbatim]  And  becaufe  the  exe- 
cution of  the  faid  writ  belongs  to  you,  therefore 
by  virtue  of  the  faid  writ  I  require  you,  that  you 
forthwith  caufe  a  citizen  to  be  eledted  for  the 
faid  city  in  the  Place  of  the  faid  Sir  P.  IV,  ac- 
cording to  the  command  of  the  faid  writ;  and 
how  this  my  warrant  fhall  be  executed  ycu  fliall 
make  known  to  me  immediately  after  the  faid 
ele£lion  made,  fo  that  I  may  certify  the  fame, 
together  with  the  faid  writ  and  this  precept  re- 
turned to  our  lord  the  king  in  his  chancery  forth- 
with.   Hereof  fail  not ;  thi^  is  your  warrant,  given 

uHder 
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under  the  feal  of  my  office,  dated  the  d^ 

of  17 

and    {-Sheriff 


The  execution  of  this  precept  appears  in  a  certain 
fchedule  here  under  annexed. 

71  C.  Efquire,  Bailiff. 

N^  XIIL 

TChe  indenture  of  eleSion. 

rH IS  indenture  made  in  the  liberty  of  TV.   in 
the  county  of  M,  the  day  of 

in  the  year  of  the  reign,  ^c.  Between  Sir 

C  A,  knight,  and  Sir  R.  G,  knight,  (heriff  of  the 
county  of  M.  aforefaid,  of  the  one  part,  and  T, 
C,  efquire,  bailiff  of  the  liberty  of  the  dean  and 
chapter  of  the  collegiate  church  of  St.  Peter's^  W, 
in  the  county  aforefaid.  Sir  J,  C,  baronet.  Sir  R, 
G,  baronet.  Sir  C  £>.  knight  of  the  moft  honour- 
able order  of  the  Bath,  Sir  T,  R,  and  Sir  y.  L. 
knights  of  the  moft  honourable  order  of  the  Bath, 
the  honourable  TF.  L.  G,  Sir  7^.  R.  baronet,  the 
right  honourable  T,  H.  commonly  called  lord  vif- 
count  D.  P.  F,  and  N,  H.  efquires,  F.  F.  efquire. 
Sir  f^.  y,  baronet,  C  B.  efquire,  y,  G,  efquire, 
and  many  other  citizens,  burgeffes  and  inhabitants 
of  the  city,  town  and  borough  of  TV.  of  the  other 
part,  TVitneJfeth,  That  by  virtue  of  a  certain  pre- 
cept dire£^ed  from  the  faid  [heriff  to  the  bailiff, 
and  fewed  to  this  Indenture,  (proclamation  of  the 
premiffes  in  the  faid  precept  firfl  mentioned,  and  of 
the  day  and  place  as  in  the  faid  precept  is  diredled, 
firft  being  made)  the  citizens  who  were  prefent  at 
the  faid  proclamation  have  freely  and  indifferently, 
according  to  the  form  of  the  ftatute  in  that  cafe 
made  and   provided^   and  according  to   the   tenor 

and 
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and  effe£l  of  the  aforefaid  precept,  and  of  the  writ 
in  the  faid  precept  recited,  chofen  one  citizen  of 
the  moft  difcreet  and  fufficient  of  the  city  and 
liberty  aforefaid,  (that  is  to  fay)  the  honourable  B^ 
C.  efquire,  to  which  faid  E.  C.  fo  ele£led,  the  a- 
forefaid  citizens  have  given  and  granted  full  and 
fufficient  power  for  themfelves  and  the  common- 
alty of  the  city,  town,  borough  and  liberty  afore- 
faid, to  do  and  confent  to  thofe  things,  which  at 
the  faid  parliament  by  the  common  councii  of  the 
faid  kingdom  (with  God's  affiftance)  fhall  happen 
to  be  ordained  upon  the  affairs  in  the  faid  precept 
fpecified,  according  to  the  form  and  effe(fl  of  the 
faid  precept.  In  witnefs  whereof  as  well  the  faid 
Iheriff  as  the  aforefaid  bailifF,  citizens,  burgelTes 
and  inhabitants  of  the  city,  town,  borough  and 
liberty  aforefaid,  to  thefe  indentures  their  feals 
have  interchangeably  put,  the  day  and  year  firft 
.above-mentioned« 


FINIS. 


E  R  R  A  t  A: 

Page  I.       Line  i8.  dele  he, 

'"~—  347.  30.  for  Chap.  2.  read  Chap.  3, 

■  541.  • 18.  after  taken,  add  upon  them, 

— 542.  23.  after  M.  add  at  or, 

-'  25.  after  deliver,  add  all. 

— '  '■   -  31.  for  or  precepts  or,  read  procefs^ 

543-  10.  zh^T  fame,  add  and, 

' 544'  ' 42-  for  terms,  read  time, 

*-r"545-  —11.  before  /«,  XQd^d  Jhall, 
2 


.  -jaftwBPT^-i'w^' 


M 


■4- 


if 


